This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
LIBRARY 


REPORTS  OF  CASES 


Mb 


SUPEEME  COUET 


NEBRASKA. 


JULY  TERM,  1887. 


VOLUME    XXII. 


BT 

GUT  A.  BROWN, 

OFFiaAL  KEPORTKJl. 


LINCOLN,  NEB.: 

STATE  JOURNAL  CO.,    LAW  PCBLISHKH8* 

1888. 


-^/i 


/>< 


Euteied  according  to  act  of  GougreM  in  the  office  ot  the  Ubrariau  oi  Coagresa, 

A.D.  IH8S. 

By  guy  a.  brown,  Reportbr  of  the  Supbime  Court. 
In  behalf  of  the  people  of  Nebraska. 


THE  SUPREME  COURT 

OF 

NEBRASKA. 

1887. 


CHIEF  JUSTICE, 

SAMUEL  MAXWELL. 

JUDGES, 

M.  B.  REESE, 
AMASA  COBB. 


ATTORNEY  GENERAL, 

WILLIAM  LEESE. 

CLERK  AND  REPORTER, 

GUY  A.  BROWN. 

DEPUTY, 

HILAND  H.  WHEELER. 


DISTRICT  COURTS 


IJEBRASKA. 


JUDGE3. 

J.  H.BROADY,     . 

First  District. 

THOMAS  APPELGET,    . 

First  Districjt. 

SAM.  M.  CHAPMAN,  . 

.   Second  District. 

ALLEN  W.  FIELD, 

Second  District. 

E.  WAKELEY,      . 

.     Third  District. 

LEWIS  A.  GROFF,  . 

Third  District. 

M.  R.  HOPEWELL,      . 

.     Third  District. 

GEO.  W.  DOANE,     . 

Third  District. 

A.  M.  POST, 

.  Fourth  District. 

WILLIAM  MARSHALL, . 

Fourth  District. 

W.H.  MORRIS,    . 

.     Fifth  District. 

T.  L.  NORVAL, 

Sixth  District. 

W.  F.  NORRIS,      . 

Seventh  District. 

ISAAC  POWERS,  Jr.,        . 

.    Seventh  District. 

WILLIAM  GASLIN,  Jr.,      . 

Eighth  District. 

F.B.  TIFFANY,        .        . 

Ninth  District. 

T.  O.  C.  HARRISON,    . 

.    Ninth  District. 

F.  G.  HAMER, 

*  Tenth  District. 

J.  E.  COCHRAN,    . 

Eleventh  District. 

M.  P.  KINKAID, 

.  Twelfth  District. 

STEKOGBAFHIC  BEPOBTBB8. 


R.  H.  POLLOCK, 

FiBST  Dktbict. 

P.  K  BEARDSLEY,       . 

.      FiBST  DI8TKICT. 

MYRON  K  WHEELER,    . 

.     Second  Dktmct. 

OSCAR  A.  MULLON,     . 

.Second  Distbict. 

B.  C.  WAKELEY,       . 

Third  Distbict. 

C.  C.  VALENTINE, 

.  Thisd  Dmtbict. 

J.  B.  HAYNE8, 

Thibd  District. 

THOS.  P.  WILSON, 

.  Thibd  District. 

FRANK  G.  NORTH,.  . 

.    Fourth  Distbict. 

EDWIN  R.  MOCKETT,  . 

Fourth  District. 

S.  A.  SEARLE,    . 

Fifth  District. 

FRANK  TIPTON,  . 

,  Sixth  District. 

EUGENE  MOORE,     . 

.  Seventh  District. 

GEORGE  COUPLAND, . 

Seventh  District. 

F.  M.  HALLOWELL, . 

.    Eighth  District. 

E.  B.  HENDERSON,       . 

.  Ninth  District. 

CHAS.  W.  PEARSALL, 

Ninth  District. 

JOHN  W.  BREWSTER, . 

.  Tenth  District. 

O.  C.  GASTON,    . 

Eleventh  District. 

A.  L.  WARRICK,  . 

Twelfth  District. 

EEPOETER^S  NOTES, 


The  volume  of  laws  quoted  as  the  "Revised  Statutes' 
refers  to  the  edition  prepared  in  1866  by  E.  Estabrook. 


The  volume  of  laws  quoted  as  the  "General  Statutes" 
refers  to  the  edition  prepared  in  1873  by  Guy  A.  Brown^ 


The  volume  of  laws  quoted  as  the  "Compiled  Statutes'* 
refers  alike  to  the  first  edition,  1881,  and  subsequent  edi- 
tions of  1885  and  1887,  prepared  by  Guy  A.  Brown. 


Acts  of  various  years  are  cited  by  reference  to  volume  of 
laws  and  the  year  in  which  they  were  passed. 


The  syllabus  in  each  case  in  this  volume  was  prepared  by 
the  judge  writing  the  opinion,  in  accordance  with  rule  18. 

Lincoln,  April  i,  1888. 
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RULES  OF  SUPREME  COURT. 

Adopted  at  the  Jvly  Term,  1S87. 


1.  [Sittings  of  court.] — The  regular  public  sessions 
of  this  court  for  the  argument  of  causes  will  open  on  Tues- 
day of  each  week  during  the  term  at  8: 30  o'clo<!k  A.M.,  and 
adjourn  at  12:30  p.m.  (unless  for  special  reasons  the  court 
shall  otherwise  order),  and  so  continue  until  the  business 
of  the  district  assigned  for  such  week  or  weeks  is  disposed 
of;  but  there  will  be  no  public  session  of  court  on  Mon- 
days or  Saturdays. 

2.  [Making  up  docket.] — Immediately  after  the 
time  expires  during  which  causes  may  be  docketed  for  trial 
at  a  term  of  court,  in  accordance  with  section  584  of  the 
civil  code,  the  clerk  shall  make  out  and  cause  to  be  printed, 
without  delay,  the  docket  for  the  term.  All  causes  from 
the  same  judicial  district  shall  be  placed  together  in  the 
numerical  order  of  the  several  districts,  commencing  with 
the  first,  and  they  will  be  taken  up  and  heard  in  their  order. 
Any  cause  may,  however,  be  submitted,  by  agreement  of 
both  parties,  on  the  records  and  briefs  filed,  whatever  may 
be  its  place  on  the  docket.  Copies  of  the  printed  docket 
shall  be  forwarded  by  the  clerk  to  each  judge  of  the  supreme 
and  district  courts  and  to  each  attorney  having  causes  for 
hearing  at  tlie  term. 

3.  [Failure  of  parties  to  appear.] — Whenever 
a  cause  is  reached  in  its  regular  order  on  trial  of  cases,  and 
neither  party  appears  in  person  or  by  attorney,  the  cause 
shall  be  continued  to  the  next  regular  term,  unless  briefs 
of  both  parties  are  on  file,  in  which  case  it  shall  be  sub- 
mitted to  the  court  in  the  same  manner  as  if  oral  argument 
had  been  had. 

[6] 
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4.  [Submission  op  causes.] — Whenever  a  cause  is 
reached,  and  the  plaintiff  in  error  or  appellant  fails  to  ap- 
pesLT,  and  his  brief  is  not  on  file,  the  defendant  in  error  or 
appellee  may  have  the  case  dismissed,  or  may  submit  it  with 
or  without  argument.  When  the  defendant  in  error  or 
appellee  makes  default,  and  there  is  due  proof  of  servicje 
of  summons  in  error  or  notice  of  apjxial  having  been  made 
in  the  case,  and  briefs  of  plaintiff  in  error  or  appellant  are 
on  file,  with  proof  of  service  thereof,  within  the  time  pro- 
vided by  rule  7,  the  plaintiff  in  error  or  appellant  may 
proceed  ex  jmrte. 

5.  [Criminal  cases — no  second  transcript  nec- 
essary.]— Whenever,  in  a  criminal  case,  a  writ  of  error 
shall  be  issued  upon  a  certified  transcript  of  a  record,  no 
further  transcript  shall  be  required  or  allowed  to  be  taxed 
in  the  bill  of  costs,  but  the  same  transcript  shall  be  returned 
with  the  writ,  and  shall  be  deemed  sufficient,  unless  dimin- 
ution or  other  objection  thereto  be  suggested. 

6.  [Time  for  oral  arguments.]  In  the  oral  argu- 
ment of  a  cause  the  time  allowed  the  parties  on  each  side 
shall  not  exceed  one  hour,  unless  for  s{)ecial  reasons  the 
court  shall  extend  the  time. 

7.  [Briefs.] — In  all  cases  brought  into  the  court  upon 
error  or  appeal,  the  plaintiff  in  error  or  appellant  shall,  at 
least  fifteen  days  prior  to  the  week  in  which  the  case  shall 
be  entered  for  hearing,  furnish  to  the  opposite  party,  or  to 
his  attorney  of  record,  a  printed  copy  of  his  brief  of  points 
and  authorities  relied  on;  and  within  ten  days  thereafter 
the  defendant  in  error  or  appellee  shall  furnish  the  plaintiff 
in  error  or  appellant,  as  the  case  may  be,  a  printed  copy  of 
his  brief  of  points  and  authorities  relied  on ;  and  each  party 
shall,  before  the  argument  of  the  cause,  file  with  the  clerk 
of  this  court  six  copies  of  his  brief  aforesaid,  one  for  each 
judge  of  the  court  and  the  others  for  the  reporter,  and  the 
|>arty  bringing  the  case  into  this  court  shall  hold  the  affirm- 
ative. And  in  original  cases  briefs  must  be  filed  by  the 
plaintiff  and  defendant  in  the  same  manner  as  in  cas(\s  on 
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error  or  appeal.  The  briefs  required  by  this  rule  shall  be 
confined  solely  to  the  points  of  law  made  on  behalf  of  the 
party  filing  the  briefs  and  the  authorities  cited  in  support 
thereof,  and  shall  refer  to  the  page  of  the  record  by  number 
where  each  question  under  discussion  arises.  In  citing 
authorities  the  names  of  parties,  volume  and  page  of  reports, 
or,  if  a  text-book,  the  page  and  number  of  the  edition  must 
be  given. 

8.  [Security  for  costs.] — In  each  cause  brought  to 
this  court  the  plaintiff  in  error,  appellant,  or  relator  shall, 
before  the  entry  of  the  same  upon  the  docket,  give  security 
for  costs  by  filing  a  bond  in  the  sum  of  $50,  with  one  or 
more  sureties,  conditioned  for  the  payment  of  the  costs  of 
this  court,  which  bond,  in  cases  brought  on  error  or  appeal, 
must  be  approved  by  the  clerk  of  the  district  court  of  the 
county  from  which  such  cause  is  brought,  and  in  original 
cases  l)y  the  clerk  of  this  court.  But  this  provision  shall 
not  apply  in  cases  where  a  bond  or  undertaking  has  been 
filed  in  the  court  below,  in  accordance  with  the  provisions 
of  sections  588  and  677  of  the  civil  code,  but  in  such  case 
the  transcript  filed  must  show  the  giving  of  such  bond  or 
undertaking,  with  the  names  of  the  sureties  thereon  ;  nor 
shall  it  apply  in  criminal  cases  where  an  afiidavit  of  pov- 
erty is  filed,  as  allowed  by  section  508,  criminal  code.  The 
party  bringing  the  cause  to  this  court  may,  if  he  sees  fit, 
deposit  an  amount  with  the  clerk  of  this  court  feufficient  to 
cover  the  probable  costs  of  the  action,  and  if  he  do  so  the 
bond  required  by  this  rule  need  not  be  given. 

9.  [Costs.] — When  the  parties  or  their  attorneys  shall 
furnish  their  printed  briefs  in  conformity  to  the  rules  of 
this  court,  it  shall  be  the  duty  of  the  clerk  to  tax  a 
printers'  fee  at  the  rate  of  one  dollar  for  every  five  hun- 
dred v^ords  embraced  in  a  single  copy  of  the  same,  against 
the  unsuccessful  party  not  furnishing  the  same,  to  be 
collected  and  paid  to  the  successful  party  as  other  costs. 
When  unnecessary  costs  have  becMi  made  by  either  party, 
the  court  will,  upon  applic*ation,  order  the  same  taxed  to 
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tlie  party  making  them,  without  reference  to  the  disposi- 
tion of  the  case. 

10.  [How  BRIEFS  PRINTED.] — AH  briefs  shall  be 
printed  upon  good  book  paper,  small  pica  type,  leaded 
lines;  the  printed  pages  to  be  four  inches  wide  and  seven 
inches  long,  with  a  margin  of  two  inches,  but  the  type  in 
which  extracts  are  printed  may  be  small  pica  solid  or 
brevier  leaded.  The  heading  of  each  brief  shall  show  the 
title  of  the  cause,  the  term  at  which  the  cause  is  set  for 
hearing,  the  court  from  which  the  cause  is  brought,  and 
the  names  of  counsel  for  both  parties. 

11.  [Motions  for  re-hearing.] — A  motion  for  a 
re-hearing  may  be  filed  as  pf  course  at  any  time  within 
forty  days  from  the  filing  of  the  opinion  of  the  court  in 
the  case.  Such  motion  must  specify  distinctly  the  grounds 
upon  which  it  is  based,  and  be  accompanied  by  a  separate 
printed  brief.  If  the  motion  be  sustained  the  cause  shall 
stand  for  hearing  at  the  next  regular  term. 

12.  [Mandates.] — No  mandate  shall  issue  in  any 
civil  case  during  the  time  allowed  for  the  filing  of  a  motion 
for  re-hearing,  or  pending  the  consideration  thereof,  unless 
specially  ordered  by  the  court. 

13.  [Appeal  cases — Notice.] — In  every  appeal  of 
a  case  in  equity  from  a  district  court  filed  in  this  court,  the 
clerk  shall  issue  a  notice  to  the  appellee,  notifying  him  of 
the  filing  of  such  appeal.  The  notice  shall  be  served  in 
the  same  manner  as  a  summons  in  error  and  shall  be  re- 
turned within  ten  days  after  the  officer  receives  the  same, 
together  with  a  certificate  thereon  of  the  manner  in  which 
it  was  served,  and  the  fees  for  such  services  shall  be  the 
same  as  are  allowed  by  law  m  similar  cases,  and  shall  be 
taxed  in  the  costs  of  the  case,  unless  notice  shall  be  waived 
by  the  appellee, 

14.  [Trials  in  original  cases.] — Whenever  an 
issue  of  fact,  which  the  law  requires  to  be  tried  by  a*  jury, 
shall  be  joined  in  proceedings  in  the  nature  of  quo  ?rar- 
ra7ifo  or  in  mandamus,  in  the   supreme  court,  the  clerk 
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shall^  at  the  instance  of  either  of  the  parties,  make  out  a 
venire  facidSy  directed  to  a  bailiff  of  tliis  court,  command- 
ing him  to  summon  from  the  state  at  large  sixteen  jurors 
having  qualifications  of  electors,  to  appear  before  this 
court  on  the  day  mentioned  therein,  which  day  shall  be 
determined  by  the  court  before  the  issuing  of  the  venire. 
The  venire  shall  be  served  and  returned  at  least  one  week 
before  the  day  named  therein  for  the  appearance  of  the 
jurors,  and  the  bailiff  shall  attach  to  or  incorporate  in  his 
return  a  list  of  the  names  of  the  jurors  so  summoned. 

15.  [Same.] — Each  party  shall  be  efttitled  to  three 
peremptory  challenges,  and  challenges  for  cause  may  be 
made  by  either  party,  the  validity  of  which  shall  be  deter- 
mined by  the  ooui*t.  If,  from  challenges  or  other  cause, 
the  panel  shall  not  be  full,  the  court  may  order  the  bailiff 
to  fill  the  same  from  bystanders  or  neighboring  citizens 
having  the  qualifications  of  electors. 

16.  [Same.] — The  jurors  summoned  or  called  as  pro- 
vided, or  such  of  them  as  are  not  set  aside  or  challenged, 
as  will  make  up  the  number  of  twelve,  shall  constitute  the 
jury  for  the  trial  of  said  issue  of  fact. 

17.  [Same.] — Each  juror  shall  be  entitled  to  the  same 
compensation  and  mileage  as  are  provided  by  law  for  ju- 
rors in  civil  cases  in  the  district  court. 

18.  [Syllabus  OF  THE  point  decided.] — A  sylla- 
bus of  the  points  decided  in  each  case  shall  be  stated  in 
writing  by  the  judge  assigned  to  prepare  the  opinion  of 
the  court,  which  shall  be  confirmed  to  the  points  of  law 
arising  from  the  facts  of  the  case,  which  have  been  deter- 
mined by  the  court ;  and  the  syllabus  shall  be  submitted  to 
the  judges  concurring  in  the  opinion,  for  revision,  before 
the  publication  thereof,  and  the  same  shall  then  be  in- 
serted in  the  book  of  reports  without  alteration,  unless  by 
consent  of  the  judges  concurring  therein. 

19.  [Eecords  not  to  be  removed.] — The  clerk  of 
the  court  is  answerable  for  all  records  and  papers  belong- 
ing to  his  office  and  filed  therein,  and  they  shall  not  be 
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taken  from  his  custody  unless  by  special  order  of  the  court, 
or  on  written  consent  of  the  attorneys  of  record  for  all  the 
parties ;  but  the  parties  may  have  copies  when  desired,  by 
paying  the  clerk  therefor. 

20.  [Mandamus — Notice.] — In  all  cases  of  applica- 
tion to  this  court  for  a  writ  of  mandamus,  a  reasonable 
notice  must  be  given  to  the  respondent  of  the  time  when 
it  will  be  made,  accompanied  by  a  copy  of  the  aiRdavit  on 
which  it  is  based,  unless  for  special  reasons  it  is  otherwise 
ordered ;  and  except  in  urgent  cases,  the  time  of  the  hear- 
ing shall  be  during  the  week  to  which  the  causes  from  the 
the  district  in  which  the  respondent  resides  are  assigned. 

21.  [Admission  of  attorneys — Fees  op  clerk.] 
. — In  cases  of  the  admission  of  attorneys  to  the  supreme 
court,  the  clerk  shall  be  entitled  to  charge  and  receive  the 
following  fees,  and  no  more :  In  case  of  original  admis- 
sion upon  the  report  of  a  committee,  seventy-five  cents. 
Admission  on  motion,  fifty  cents.  In  addition  to  the 
above,  in  all  cases  where  the  attorney  admitted  may  desire  a 
certificate  printed  or  engraved  on  parchment,  the  clerk  may 
charge  and  receive  an  additional  fee  therefor  of  one  dollar. 

22.  [Motions — Notice.] — All  motions  made  or  sub- 
mitted to  the  court  shall  be  in  writing ;  and  notice  thereof, 
except  motions -for  re-hearing,  shall  be  served  ou  the  ad- 
verse party  or  his  attorney  of  record  at  least  one  day  before 
the  hearing.  Such  notice  shall  conform  to  the  provisions 
of  section  574  of  the  code,  be  served  by  a  sheriif,  constable, 
or  any  disinterested  person,  who  shall  be  entitled  to  fees 
allowed  by  law  for  service  of  a  summons.  The  return  of 
any  such  officer,  or  affidavit  of  any  such  person,  shall  be 
proof  of  service. 

23.  [Submission  of  controversies.] — No  questions 
not  matters  of  actual  litigation,  except  when  presented  by 
either  house  of  the  legislature  or  a  committee  thereof, 
shall  be  presented  to  the  court,  save  in  the  method  pre- 
scribed by  section  567  of  the  code,  and  all  such  questions 
shall  be  filed  and  docketed  as  other  causes. 
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24.  [Attorney  general — ^Appearance.] — The  at- 
torney general  shall  appear  for  the  state  and  prosecute  and 
defend  all  actions  and  proceedings,  civil  or  criminal,  in  the 
supreme  court,  in  which  the  state  shall  be  interested  or  a 
party,  and  when  from  any  cause  it  is  impossible  for  him  to 
appear  at  the  hearing,  he  shall  give  the  court  notice  thereof. 

25.  [Capital  cases — Suspension  of  sentence.] — 
In  all  criminal  cases  brought  on  error  to  this  court,  where 
it  appears  that  the  court  below  has  passed  sentence  of 
death  upon  the  plaintiflF  in  error,  it  is  ordered  that  the 
sentence  and  judgment  be  suspended  until  the  further  or- 
der of  this  court,  and  it  shall  be  tlie  duty  of  the  clerk  to 
endorse  such  suspension  upon  the  transcript  filed  in  said 
cause,  and  immediately  transmit  a  certified  copy  thereof  to 
the  officer  charged  with  the  execution  of  said  sentence. 
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M.  B.   REESE,  )  Ttmomi 

AMASA  COBB,  JJubom. 


The  State  of  Nebraska,  ex  rel,  M.  C.  Bullock 
Manufacturikg  Co.,  v.  H.  A.  Babcock,  Auditor 
OF  Public  Accounts. 

1.  The  Fiscal  Year  commences  on  the  first  day  of  December  of 

each  year. 

2.  Appropriations  by  Legislature.    The  appropriations  made 

by  the  legislature  where  there  is  no  provision  limiting  particu- 
lar cases  to  a  shorter  period,  extend  to  the  end  of  the  first  fiscal 
quarter  after  the  acUonmment  of  the  next  regular  session. 

3.    :    SINKING  TEST  WELL.    Where  an  appropriation  was  made 


by  the  legislature  of  1885  for  the  purpose  of  sinking  a  well  in 
the  salt  basin,  and  the  legislature  of  1887  adjourned  9ine  die 
March  31st,  1887,  Hdd,  That  the  appropriation  of  1885  contin- 
ued in  force  until  August  Slst,  1887.  People  v.  Swigert,  107  111., 
494;  People  v,  LippineoUy  64  Id.,  256;  People  v.  Needles,  96 Id. 
575,  approYed  and  followed. 
3 
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Submission  of  controversy  under  Sec.  567  of  the  civil 
code.  The  sabmission  was  made  by  Mr.  William  Leese, 
Attorney  General. 

Maxwell,  Ch.  J. 

This  is  an  action  to  compel  the  defendant  to  draw  a 
warrant  on  the  treasury  for  the  sum  of  $1,675. 

It  is  alleged  in  the  petition  in  substance  that  in  the  year 
1885  an  act  was  passed  by  the  legislature  to  provide  for 
the  sale  and  leasing  of  the  saline  lands  of  the  state  and  the 
development  of  the  saline  interests  thereof,  by  which  act  it 
was  provided  that  the  board  of  public  lands  and  buildings 
be  required  to  have  all  of  the  saline  lands  of  the  state  ap- 
praised, advertised,  and  sold,  and  the  funds  received  there- 
for to  be  deposited  with  the  state  treasurer,  to  constitute 
the  saline  fund  of  the  state;  that  for  the  purpose  of  pro- 
curing a  greater  supply  of  brine  than  naturally  flows  on 
the  salt  basin,  it  was  therein  provided  that  whenever  the 
funds  derived  from  the  sale  of  said  saline  lands  should  be 
sufficient,  said  board  of  public  lands  and  buildings  was  au- 
thorized and  directed  to  enter  into  a  contract  in  behalf  of 
the  state  for  the  purpose  of  sinking  a  well  on  such  salt 
basin  to  such  depth  as,  in  the  opinion  of  the  board,  would 
best  subserve  the  interests  of  the  state;  that  said  board 
was  authorized  to  issue  vouchers  to  the  contractor  as  the ' 
work  progressed,  upon  which  it  was  the  duty  of  the  auditor 
to  draw  his  warrant  upon  the  treasury  against  the  saline 
fund  for  the  amount  of  said  voucher ;  that  the  sum  of 
$50,000,  or  so  much  thereof  as  was  necessary,  was  appro- 
priated out  of  the  saline  fund  of  the  state  for  the  purpose 
of  carrying  into  effect  the  provisions  of  said  act ;  that  in 
pursuance  of  said  act  the  board  of  public  lands  and  build- 
ings caused  the  saline  lands  to  be  appraised,  advertised, 
and  sold  in  the  manner  provided  by  law,  and  that  lands  to 
the  amount  of  $20,027.50  had  been  sold,  and  the  money 
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received  therefor  placed  in  the  treasury,  and  said  sale  was 
then  adjourned;  that  in  January,  1886,  said  board  entered 
into  a  contract  in  writing  with  the  relator,  by  the  terms  of 
which  he  was  to  sink  a  well  on  said  salt  basin  to  the  depth 
of  2,000  feet  for  the  sum  of  $10,000 ;  that  the  relator  has 
fully  complied  with  the  terms  of  said  contract  in  each  and 
every  particular,  and  said  board  has  issued  vouchers  to 
him  to  the  amount  of  $9,465.64,  upon  which  the  auditor 
has  drawn  warrants  on  the  saline  fund  ;  that  on  the  26th 
day  of  May,  1887,  the  relator  completed  said  contract,  and 
on  said  day  the  board  of  public  lands  and  buildings  issued 
a  voucher  to  him  for  the  sum  of  $1,675.10,  which  on  the 
Ist  day  of  June,  1887,  with  an  itemized  account,  was  duly 
presented  to  the  auditor  and  indorsed  by  him,  ''  examined 
but  not  paid  for  the  reason  the  appropriation  for  develop- 
ing the  saline  interests  of  the  state,  and  upon  which  this 
claim  is  drawn,  ended,  or  lapsed,  March  81, 1887,''  and  for 
that  reason  the  defendant  refused  to  draw  a  warrant ;  that 
there  is  still  in  the  saline  fund  in  the  state  treasury  the 
sum  of  $10,563.56  ;  that  the  amount  due  the  relator  under 
said  contract  for  sinking  said  well  was  for  labor  done  and 
performed  after  the  31st  of  March,  1887,  and  before  the 
26th  day  of  May  thereafter,  and  that  the  legislature  ad- 
journed March  31st,  1887,  etc. 

A  copy  of  the  contract  is  attached  and  made  a  part  of 
the  petition.  The  contract  is  carefully  drawn,  and  the 
rights  of  the  state  amply  guarded  and  protected,  and  it  is 
apparent  that  both  parties  have  acted  in  the  utmost  good 
faith.  The  auditor  is  ready  to  perform  his  duty  in  issu- 
ing a  warrant,  but  is  in  doubt  as  to  the  proper  construc- 
tion of  the  law. 

This  action  is  brought  under  the  provisions  of  section 
567  of  the  code.  The  question  for  determination  is — at 
what  time  the  appropriation  ceases  to  be  available  for  the 
payment  of  claims  on  the  treasury? 

Sec.  19,  Art.  3  of  the  constitution  provides  that,  *'each 
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legislature  shall  make  appropriations  for  the  expenses  of 
the  government  until  the  expiration  of  the  first  fiscal  quar- 
ter after  the  adjournment  of  the  next  regular  session,  and 
all  appropriations  shall  end  with  such  fiscal  quarter/^  eta 

Sec.  9,  Art.  4,  Chap.  83,  Comp.  St.,  provides  that,  "the 
fiscal  year  shall  commence  on  the  first  day  of  December  in 
each  year,  and  end  on  the  thirtieth  day  of  November  in 
each  year." 

Sec.  18  of  Art.  4  of  the  constitution  of  Illinois  provides 
that,  "  each  general  assembly  shall  provide  for  all  the  ap- 
propriations necessary  for  the  ordinary  and  contingent 
expenses  of  the  government  until  the  expiration  of  the 
first  fiscal  quarter  after  the  adjournment  of  the  next  regu- 
lar session  *  *  and  all  appropriations,  general  or 
special,  requiring  money  to  be  paid  out  of  the  state  treas- 
ury from  funds  belonging  to  the  state  shall  end  with  such 
fiscal  quarter." 

In  People  t\  Lippincott,  59  111.,  256,  it  was  held  that  all 
appropriations  ceased  at  the  end  of  the  first  fiscal  quarter 
after  the  close  of  a  regular  session  of  the  general  assembly. 
The  question  was  again  before  the  supreme  court  of  that 
state  in  People  v.  Needles,  96  111.,  575,  where  a  considera- 
ble portion  of  the  $50,000  previously  appropriated  for  the 
completion  of  the  Douglas  monument  in  Chicago  had  re- 
mained undrawn  at  the  end  of  the  first  fiscal  quarter  after 
the  adjournment  of  the  regular  session  of  the  legislature. 
The  court  held  that  the  constitutional  provision  applied  to 
all  appropriations  of  the  public  money,  and  was  not  con- 
fined to  appropriations  for  the  ordinary  and  contingent 
expenses  of  the  government.  Hence  that  the  unexpended 
balance  of  the  monument  fund  had  lapsed.  And  in  People 
V.  Swigerty  107  111.,  495,  it  was  held  that  all  appropriations, 
whether  general  or  special,  when  otherwise  unlimited,  con- 
tinue in  force  and  are  available  for  the  purposes  intended 
until  the  expiration  of  the  first  fiscal  quarter  aft«r  the  ad- 
journment of  the  general  assembly,  at  which  time  all 
appropriations  lapse  and  cease  to  be  of  any  validity. 
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These  eases  are  well  considered  and  arose  under  a  con- 
stitutional provision  similar  to  our  own.  The  words  in 
that  constitution  that  "all  appropriations  general  or 
special"  shall  end  with  the  fiscal  quarter,  etc.,  is  no  broader 
than  the  provision  in  the  constitution  of  this  state  that  "  all 
appropriations  shall  end  with  such  fiscal  quarter,"  as  the 
word  "  all "  includes  the  whole.  It  is  within  the  power  of 
the  legislature  to  appropriate  money  for  a  particular  pur- 
pose, as  to  bore  a  salt  well,  and  require  the  appropriation 
to  be  expended  within  a  specified  time  less  than  the  end  of 
the  fiscal  quarter  next  after  the  adjournment  of  the  legis- 
lature; and  the  provision  is  a  limitation  on  its  power, 
beyond  which  it  cannot  go.  It  is  evident,  therefore,  that 
the  appropriation  in  the  case  at  bar  continues  to  be  availa- 
ble for  the  purpose  for  which  it  was  made  until  the  end  of 
the  first  fiscal  quarter  after  the  adjournment  of  the  legis- 
lature ;  and  as  the  fiscal  year  commences  on  the  first  day  of. 
December  of  each  year,  and  the  legislature  adjourned 
March  31st,  1887,  the  end  of  the  fiscal  quarter  next  after 
the  adjournment  of  the  legislature  would  be  on  August 
31st,  1887.  It  is  the  duty,  therefore,  of  the  defendant  to 
draw  a  warrant  on  the  voucher  set  forth  in  the  petition. 

In  the  Opinion  of  the  Judges^  5  Nebraska,  566,  the 
question  arose  under  Sec.  30,  Art.  2  of  the  constitution  of 
1867,  which  provided  that,  "no  money  shall  be  drawn 
from  the  treasury  except  in  pursuance  of  a  si)ecific  appro- 
priation made  by  law;  and  no  appropriations  shall  be 
made  for  a  longer  period  than  two  years."  The  legisla- 
ture of  1875  made  appropriations  for  the  "current  ex- 
penses of  the  years  1875  and  1876,"  which  included  an 
appropriation  for  the  normal  school.  On  the  1st  day  of 
November,  1875,  the  present  constitution  took  effect.  The 
legislature  of  1877  made  an  appropriation  for  the  normal 
school,  which  included  the  quarter  in  which  the  session 
was  held.  As  under  the  provisions  of  the  constitution  of 
1867  no  appropriation  could  be  made  to  extend  beyond 
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two  years,  it  necessarily  followed  that  the  legislature  of 
1877  must  provide  for  the  payment  of  claims  upon  the 
treasury  from  the  time  the  former  appropriation  ceased. 
The  legislature  of  1877  was  the  first  that  assembled  under 
our  present  constitution,  hence  all  appropriations  prior  to 
that  time  were  made  under  the  constitution  of  1867.  That 
case,  therefore,  has  no  bearing  upon  this. 

Incidentally  the  question  is  raised  as  to  the  effect  of  the 
appropriation  of  funds  which  have  been  donated  to  the 
state  for  a  particular  purpose — such  as  the  saline  lands  for 
the  development  of  the  salt  springs  of  the  state.  Such 
funds  having  been  received  for  a  particular  purpose  and 
being  held  in  trust  by  the  state,  it  is  claimed  that  a  differ- 
ent rule  applies  than  if  they  were  derived  from  the  ordi- 
nary revenues.  The  question  is  quite  important,  and  does 
not  properly  arise  in  the  case,  and  should  not  be  decided 
without  an  opportunity  being  given  all  parties  interested 
to  be  heard.  That  question,  therefore,  will  not  be  consid- 
ered. A  peremptory  writ  of  mandamus  will  issue  as 
prayed. 

Judgment  accordingly. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  Richard  James, 
V.  H.  A.  Babcock,  Auditor  of  Public  Accounts. 

1.  Constitutional  Law:  claims  against  state.  The  con- 
stitntioD  of  the  state  requires  that  all  claims  upon  the  state 
treasury  must  be  examined  and  adjusted  by  the  auditor,  and 
his  action  approved  by  the  secretary  of  state  before  any  warrant 
can  be  drawn  therefor.  This  provision  applies  to  all  claims, 
whether  claimed  by  virtue  of  a  specific  appropriation  or  not. 
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2.  :  LEGISLATIVE  APPROPRIATIONS.  The  making  of  a  Spe- 
cific appropriation  by  the  legislatare  for  the  purpose  of  paying 
a  demand  against  the  state  is,  in  no  sense,  the  auditing  of  such 
claim,  and  the  duties  and  responsibilities  of  the  auditor  and 
secretary  of  state  with  reference  to  the  payment  thereof  are  not 
diminished  thereby. 

3.     :    .     The  legislature  has  no  authority  under  the 

constitution  to  audit  or  adjust  a  claim  against  the  state,  and  if 
money  is  appropriated  to  pay  an  illegal  claim  or  one  which  the 
state  does  not  owe,  and  the  auditor  so  finds  upon  examination 
and  adjustment  it  is  his  duty  to  refuse  to  issue  a  warrant,  not- 
withstanding such  appropriation. 

4.       :     :     APPEAL   FROM    DECISION    OF   AUDITOR.      The 

law  furnishes  an  adequate  remedy,  by  appeal  from  the  decision 
of  the  auditor  in  the  examination  and  adjustment  of  claims 
against  the  state.  Therefore  a  mandamus  will  not  issue  to 
compel  him  to  issue  a  warrant  for  the  payment  of  a  claim  which 
has  been  disallowed  by  him  upon  such  examination  and  ad- 
justment. 

Original  application  for  mandamus. 

Richard  F,  James,  pro  se, 

William  Leese,  Attorney  General,  for  respondent. 

Reese,  J. 

This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  writ  of  mandamus  to  compel 
the  auditor  of  public  accounts  to  audit  a  claim  in  favor  of 
the  relator,  and  issue  his  warrant  upon  the  treasury  there- 
for. The  respondent  demurred  to  the  petition  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

In  order  that  the  exact  point  presented  may  be  fully 
stated,  we  copy  the  petition,  which  is  as  follows  : 

"  Your  relator,  Eichard  F.  James,  complaining  of  the 
respondent,  says:  That  respondent  is  the  duly  qualified  and 
acting  auditor  of  public  accounts  of  the  state  of  Nebraska. 
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"  That  your  relator  having  certain  claims  against  the 
state  of  Nebraska  for  services  performed  by  him,  aggr^at- 
ing  the  amount  as  itemized  by  him  in  the  sum  of  $1,612.- 
63,  presented  said  claim  to  the  then  auditor  of  public  ac- 
counts on  or  about  the day  oT ,  1882. 

"  That  the  then  auditor  of  public  accounts  refused  to 
pay  said  claims,  because  there  had  been  no  appropriation 
made  by  the  legislature  therefor. 

"  That  thereupon  at  the  next  ensuing  session  of  the  leg- 
islature of  the  state  of  Nebraska,  to-wit,  its  session  held 
in  the  year  1883,  said  relator  presented  the  aforesaid  claims 
to  the  legislature,  with  others. 

"  That  said  claims  were  considered  by  the  committee  on 
claims  of  said  l^islature,  and  upon  a  report  by  said  com- 
mittee, said  l^islature  passed  its  certain  act  entitled,  ^  An 
act  for  the  relief  of  Richard  F.  James,  Diantha  Latham, 
assignee,  and. others.' 

"  That  said  act  was  duly  approved  February  24,  1883. 

"That  the  first  section  of  said  act  recited  as  follows : 

" '  Section  1,  That  the  sum  of  six  thousand  eight  hun- 
dred and  twenty-four  dollars  and  fourteen  cents  ($6,824.- 
14)  be  and  the  same  is  hereby  appropriated  out  of  any 
moneys  belonging  to  the  state  general  fund  not  otherwise 
appropriated  to  pay  outstanding  indebtedness  in  the  cases 
wherein  the  state  of  Nebraska  prosecuted  I.  P,  Olive  and 
others  for  murder  *******  itemized  as 
follows : 

"Richard  F.  James $1323.68 

"Diantha  Latham,  assignee 697.80' 

"That  thereupon,  on  the  26th  day  of  May,  1883,  the 
then  auditor  of  public  accounts,  upon  presentation  of 
voucher,  drew  his  wan^ant  on  the  treasury  in  favor  of 
Diantha  Latham,  assignee  of  Richard  F.  James,  for  the 
sum  of  $697.30,  appropriated  as  aforesaid  to  Diantha 
Latham. 

"That  thereafter,  to-wit:  On  the  5th  day  of  June,  1883, 
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there  was  presented  to  the  then  auditor  of  public  accounts 
a  voucher  in  words  and  figures  following : 

The  State  of  Nebraska, 

To  Richard  F.  James,  Dr. 

For  amount  appropriated  by  the  13th  session  of  l^isla- 

ture  as  per  act  approved  February  24th,  1883,  being  for 

expenses,  etc.,  incurred,  wherein  the  state  prosecuted  I.  P. 

Olive  and  others,  as  per  vouchers  hereto  attached : 

Board,  etc $    388.00 

"        27.40 

Guard,  etc 597.98 

Miscellaueous 399.30 

Services 200.00 

$1,612.68 

"  And  that  itemized  accounts  were  attached  to  the  said 
voucher,  each  for  the  sum  named  in  said  voucher,  aggre- 
gating the  sum  of  $1,612.68. 

^^That  the  first  two  itemized  accounts  attached  to  said 
voucher  for  the  sums  of  $388.00  and  $27.40  are  duplicates 
of  accounts  assigned  to  Diantha  Latham  by  said  Richard 
F.  James,  and  were  paid  said  Latham  as  a  part  of  his  said 
assigned  claim  of  $697.80. 

"  That  the  then  auditor  of  public  accounts,  after  deducting 
$415.40,  the  amount  before  assigned  and  paid  to  Diantha 
Latham,  and  the  further  sum  of  $46.90,  errors  in  footing 
said  accounts,  then  drew  his  warrant  on  the  general  fund 
for  the  sum  of  $1,162.88  as  balance  found  due  by  the  then 
auditor  of  public  accounts. 

"That  thereafter,  to-wit:  On  or  about  the day  of 

,  1887,  said  relator  presented  a  certain  voucher  to 

the  respondent,  which  is  hereto  attached  and  made  a  part 
of  this  petition,  and  requested  him  to  audit  said  claim  in 
the  amount  of  $160.80,  and  draw  his  warrant  on  the  treas- 
ury for  said  balance  due  him. 

"That  said  respondent  refused,  and  still  rofuses  so  to  do. 
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"  That  the  money  so  appropriated  is  now  in  the  treasury 
unexpended.  Wherefore  the  relator  prays  a  writ  of  man- 
damus," etc. 

It  thus  appears  that  of  the  claim 'of  $1,612.68,  origi- 
nally presented  to  the  auditor,  there  has  been  paid  to  Latham 
$415.40,  and  that  there  was  an  error  of  $46.90  in  the  foot- 
ing— or  addition— of  the  items;  making  a  total  of  $462.30 
deducted  by  the  auditor  when  he  issued  his  warrant  for 
$1,162.88.  These  latter  items  added  together  make  a  total 
of  $1,625.18,  or  $12.88  more  than  the  original  claim.  But, 
by  the  act  of  the  legislature  referred  to,  the  sum  of  $1,323- 
.68  was  appropriated  to  the  relator,  and  he  has  only  drawn 
the^  $1,162.88,  which  would  leave  due  him  the  amount 
claimed,  if  the  auditor  is  required  to  issue  his  warrant  for 
the  whole  amount  of  the  appropriation  without  any  refer- 
ence to  the  actual  indebtedness. 

The  question  presented  is :  Has  the  auditor  the  authority 
to  investigate  the  original  claim,  ascertain  the  amount  act- 
ually due,  and  issue  his  warrant  therefor;  or,  is  it  his 
duty  to  issue  the  warrant  for  the  amount  appropriated, 
upon  the  theory  that  the  claim  has  been  "audited"  by  the 
legislature? 

It  is  contended  by  the  relator  that  the  $1,323.^8  is  spe- 
cifically appropriated  to  him  by  the  legislature,  and  that 
the  duties  of  the  auditor  in  issuing  the  warrant  are  minis- 
terial only,  and  it  is  his  duty  to  carry  out  the  will  of  the 
law-making  power  as  expressed  in  the  act  making  the  ap- 
propriation. This  view  of  the  case  is  supported  by  a  num- 
ber of  cases  cited  in  relator's  brief,  and  were  it  not  that,  in 
our  view,  the  constitution  and  law  of  this  state  have  pro- 
vided differently,  we  should  consider  them  entitled  to  great 
weight  in  the  decision  of  the  question  before  us. 

It  is  insisted  by  the  attorney  general  that  it  is  the  duty 
of  the  auditor  to  "audit"  oil  claims  presented  to  him 
against  the  state,  and  the  fact  that  a  specific  appropriation 
has  been  made  to  meet  the  demand  cannot  change  his  duty 
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or  deprive  him  of  his  authority  to  investigate  and  pass 
upon  the  merits  of  the  original  claim.  And  he  insists  that 
this  view  is  sustained  by  the  language  of  the  act  by  which 
the  appropriation  is  made. 

The  act  in  question  is  found  at  page  370  of  the  Session 
Laws  of  1883,  and  is  as  follows : 
"  Be  it  enacted  by  the  Legislature  of  the  State  of  Nebraska: 

"Section  1.  That  the  sum  of  six  thousand  eight  hun- 
dred and  twenty-four  dollars  and  fourteen  cents  ($6,824.14), 
be  and  the  same  is  hereby  appropriated  out  of  any  moneys 
belonging  to  the  state  general  fund,  not  otherwise  appro- 
priated, to  pay  outstanding  indebtedness  in  the  cases  wherein 
the  state  of  Nebraska  prosecuted  I.  P.  Olive  and  others 
for  murder,  and  William  Lee  with  assault  to  murder,  and 
Tip  Larue,  John  Kinney,  Henry  Horgraves  for  the  crime 
of  murder,  which  said  crimes  were  committed  in  the  unor- 
ganized territory  of  the  state  of  Nebraska,  and  attached  to 
the  fifth  judicial  district  for  judicial  purposes,  itemized  as 
follows : 

Richard  F.  James $1,323.68 

Diantha  Latham,  assignee : 697.80 

4(  :K  4(  «  4(  ♦  « 

"  Sec.  2.  The  auditor  is  hereby  authorized  to  draw  his 
warrants  for  the  several  amounts  due  to  the  parties  named 
in  this  act." 

By  the  first  section  the  whole  amount  required  is  appro- 
priated to  pay  "  outstanding  indebtedness,"  growing  out  of 
the  prosecutions  named,  and  by  the  second  section  the  audi- 
tor is  "authorized  and  directed  to  draw  his  warrant  for  the 
several  amounts  due  to  the  parties  named"  in  the  act.  This 
language  would  seem  to  indicate  that  it  was  the  purpose  of 
the  legislature  that  this  "  outstanding  indebtedness  "  should 
be  paid  to  the  parties  holding  the  claims  upon  the  ascer- 
tainment by  the  auditor  of  the  amounts  due  to  each  of  the 
parties  named,  but  of  course  not  in  excess  of  the  sum 
appropriated  or  set  apart  for  the  payment  of  each.     We 
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think  the  only  legal  effect  of  the  act  is  to  give  to  the 
auditor  the  authority,  which  he  did  not  before  have,  of 
issuing  his  warrant  for  the  amount  due  to  the  parties  for 
whose  benefit  the  act  was  passed. 

But  we  do  not  base  our  decision  of  the  question  alone 
upon  the  language  of  the  act  referred  to.  In*  fact,  were 
the  language  otherwise  our  holding  would  be  the  same. 

Section  9  of  the  article  (IX.)  of  our  state  constitution, 
on  *^  Bevenue  and  Finance,"  provides  that,  "  the  l^islature 
shall  provide  by  law  that  all  claims  upon  the  treasury 
shall  be  examined  and  adjusted  by  the  auditor  and  ap- 
proved by  the  secretary  of  state  before  any  warrant  for 
the  amount  allowed  shall  be  drawn;  Frovided,  That  a 
party  aggrieved  by  the  decision  of  the  auditor  and  secre- 
tary of  state  may  appeal  to  the  district  court.'' 

This  language  clearly  implies  a  limitation  upon  the 
power  of  the  l^slature  in  the  matter  of  auditing  claims 
against  the  state.  The  provision  is  imperative.  The  1^- 
islature  shall  provide  that  aU  claims  upon  the  treasury 
'^  shall  be  examined  and  adjusted  by  the  auditor  and  ap- 
proved by  the  seci*etary  of  state"  before  any  warrant  shall 
be  drawn  or  the  money  paid.  These  officers  are,  by  the 
fundamental  law  of  the  state,  made  the  examining  board 
through  whose  hands  all  claims  must  pass,  and  it  is  not 
within  the  power  of  the  legislature  to  change  this  tribunal. 
It  cannot  review  the  decision  of  these  officers,  for  the  sec- 
tion clearly  points  out  the  reviewing  court.  The  party 
aggrieved  may  appeal  to  the  district  court.  The  fact  that 
the  appropriation  is  specific  can  have  no  weight  whatever, 
for  section  22  of  article  3  of  the  constitution  provides 
that,  "  no  money  shall  be  drawn  from  the  treasury  except 
in  pursuance  of  a  specific  appropriation  made  by  law," 
etc.  All  appropriations  of  money  from  the  treasury  are 
specific,  and  "  aU  claims  upon  the  treasury  shall  be  exam- 
ined and  adjusted  by  the  auditor,"  etc.  There  is  no  dis- 
tinction in  appropriations.     It  is  true  that  in  the  section 
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(22,  Art.  III.)  above  referred  to,  it  is  provided  that,  "  no 
allowanoe  shall  be  made  for  the  incidental  expenses  of  any 
state  officer  except  the  same  be  made  by  general  appropria- 
tion,'' etc.,  bat  this  provision  can  in  no  way  change  the  fact 
that^each  appropriation  contained  in  the  ^en^roZ  appropria- 
tion bill  must  be  a  specific  appropriation  for  the  purposes 
or  offices  named  ;  and  even  then  an  account  must  be  ren- 
dered ^^ specifying  each  item"  Nothing  could  be  more 
specific  than  such  an  appropriation.  No  warrant  can  be 
drawn  except  in  pursuance  of  an  appropriation,  but  the 
auditor  may  examine  and  adjust  claims  in  the  absence  of 
such  action  by  the  l^islature.  While  it  is  the  duty  of  the 
legislature  to  see  that  no  appropriations  are  made  except 
for  meritorious  claims,  yet  such  is  the  character  of  the  safe- 
guards thrown  around  the  state  treasury  that  such  appro- 
priation is  by  no  means  a  final  adjustment  or  auditing  of 
the  claim.  It  simply  places  so  much  of  the  funds  in  a 
position  to  be  used  by  the  auditor  and  secretary  when  the 
daim  is  examined  and  adjusted  by  the  auditor,  and  his 
action  is  approved  by  the  secretary.  While  the  legislature 
may  set  apart  money  to  pay  a  claim,  it  cannot  pay  it  out 
nor  order  it  to  be  done  except  in  the  manner  provided  by 
law.  It  has  no  jurisdiction  to  audit  claims,  and  it  is  pow- 
erless to  apply  the  money  thereon  without  the  quasi  judi- 
cial concurrence  of  the  officers  named.  If.  money  is 
appropriated  by  that  body  to  pay  a  claim,  such  action  is 
not  an  adjudication  upon  its  validity  to  such  an  extent  as 
to  relieve  the  auditor  and  secretary  from  responsibility,  for 
their  duties  remain  as  fixed  by  the  constitution.  This 
construction  of  the  constitution  l^as  been  adopted  by  the 
l^islature  as  well  as  by  the  supreme  court  in  its  former 
decisions. 

Sections  1,  2,  3,  and  4  of  article  VIII.  of  chapter  83, 
Compiled  Statutes,  are  as  follows : 

"Section  1.  All  claims  of  whatever  nature  upon  the 
treasury  of  this  state,  before  any  warrant  shall  be  drawn 
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for  the  payment  of  the  same^  shall  be  examined  and  adjusted 
by  the  auditor  of  public  accounts  and  approved  by  the  sec- 
retary of  state ;  Provided,  however.  That  no  warrant  shall 
be  drawn  for  any  claim  until  an  appropriation  shall  have 
been  made  therefor. 

"  Sec.  2.  The  auditor  of  public  accounts  shall  keep  a 
record  of  all  claims  presented  to  him  for  examination  and 
adjustment,  and  shall  thereon  note  the  amount  of  such  claim 
as  shall  be  allowed  or  disallowed,  and  in  case  of  the  disal- 
lowance of  all  such  claims,  or  any  part  thereof,  the  party 
aggrieved  by  the  decision  of  the  auditor  and  secretary 
of  state  may  appeal  therefrom  to  the  district  court  of  the 
county  where  the  capital  is  located,  within  twenty  days  after 
receiving  official  notice.  Such  appeal  may  be  taken  in  the 
manner  provided  by  law  in  relation  to  appeals  from  county 
courts  to  such  district  courts,  and  shall  be  prosecuted  to 
eiFect  as  in  such  cases;  Provided,  however.  That  the  party 
taking  such  appeal  shall  give  bond  to  the  state  of  Nebraska 
in  the  sum  of  two  hundred  dollars,  with  sufficient  surety, 
to  be  approved  by  the  clerk  of  the  court  to  which  such  ap- 
peal may  be  taken,  conditioned  to  pay  all  costs  which  may 
accrue  to  the  auditor  of  public  accounts  by  reason  of  tak- 
ing such  appeal.     No  other  bond  shall  be  required. 

"Sec.  3.  In  case  the  appeal  shall  be  taken  as  provided 
in  section  two  of  this  act,  and  on  trial  thereof,  the  district 
court  shall  be  of  the  opinion  that  the  decision  of  said 
officers  was  wrong,  either  in  fact  or  law,  the  said  court 
shall  reverse  the  same,  and  by  its  order  and  mandate  re- 
quire the  said  auditor  to  issue  a  warrant,  in  accordance  with 
the  provisions  of  section  one  of  this  act,  upon  the  treasury 
for  such'an  amount  as  shall  be  determined  ou  the  trial  oi 
such  appeal  to  be  l^ally  due  thereon.  If  either  party  feel 
aggrieved  by  the  said  judgment  the  same  may  be  reviewed 
in  the  supreme  court  as  in  other  cases. 

Sec.  4.  No  claim  which  has  been  once  presented  to 
such  auditor  and  secretary  of  state  and  has  been  disallowed. 
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in  whole  or  in  part,  shall  ever  again  be  presented  to  such 
officers,  or  in  any  manner  acted  upon  by  them,  but  shall 
be  forever  barred,  unless  an  appeal  shall  have  been  taken, 
as  provided  in  section  two  of  this  act." 

These  provisions  were  enacted  in  1877  (See  Session 
Laws  1877,  202),  after  the  taking  effect  of  our  present 
constitution,  and  were  evidently  adopted  for  the  purpose 
of  conforming  to  its  provisions. 

In  Staiey  ex  rd.  Squires,  «•  WaUichs,  14  Neb.,  439,  the 
present  chief  justice,  writing  the  opinion  of  the  court,  in 
construing  the  section  of  the  ccHistitution  above  referred  to, 
says:  "  Section  9,  Art.  IX.,  requires  the  l^slature  to  pro- 
vide that  all  claims  upon  the  treasury  shall  be  examined 
and  adjusted  by  the  auditor  and  approved  by  the  secretary 
of  state.  *  *  *  *  Now  suppose  the  l^slature  made 
an  appropriation  for  the  payment  of  articles  to  be  donated 
to  the  members  in  addition  to  the  compensation  provided 
for  in  the  constitution,  could  the  auditor  be  compelled  to 
draw  his  warrant  for  the  articles  so  donated  ?  That  he 
could  not  will  be  readily  seen,  because  by  the  act  of  draw- 
ing his  warrant  he  in  effect  certified  that  the  claim  is  au- 
thorized by  law.  The  law  imposes  upon  him  the  duty  of 
examining  claims  and  makes  him  responsible  for  warrants 
improperly  drawn,"  etc. 

We  therefore  hold  that  the  auditor  not  only  has  the  au- 
thority to  examine  and  adjust  all  claims  against  the  stated 
but  that  it  is  his  duty  to  do  so,  when  they  are  presented, 
and  that  if  he  finds  the  claim  illegal  or  unjust,  or  that  it 
has  been  paid,  he  should  refuse  to  issue  his  warrant,  and 
this  obligation  and  his  responsibility  for  his  acts  cannot 
be  removed  by  the  legislature.  Also  that  the  specific  ap- 
propriation of  money  to  pay  a  claim  is  in  no  sense  the  aud- 
iting of  such  demand  within  the  provisions  of  the  constitu- 
tion. 

As  appears  from  the  statute  above  quoted  the  right  of 
appeal  is  given  to  a  claimant  whose  claim  has  been  disal- 
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lowed  in  whole  or  in  part  by  the  auditor.  This  right  far« 
nishes  to  such  claimant  a  plain  and  adequate  remedy  in  the 
due  course  of  the  law.  By  the  statute  a  claimant  whose 
claim  has  been  disallowed,  in  whole  or  in  part,  is  placed 
in  the  attitude  of  any  other  litigant  against  whom  an  ad- 
verse judgment  has  been  rendered.  He  must  appeal  or  the 
adjudication  will  be  effectual.  Section  646  of  the  civil 
code,  referring  to  proceedings  upon  mandamus,  is  as  follows : 
"  This  writ  may  not  be  issued  in  any  case  where  there  is 
a  plain  and  adequate  remedy  in  the  ordinary  course  of  the 
law,"  etc.  There  being  a  plain  and  adequate  remedy  in 
this  case,  provided  by  law,  it  follows  that  a  writ  of  man- 
damus cannot  issue. 

Writ  denied. 

The  other  judges  concur. 


The  State,  ex  rel.  Si»fEON  Carter,  v.  School  Dis- 
trict 49,  Saline  County,  Wallace  M.  Shaver, 
Director,  and  James  E.  Lenox,  Moderator. 

School  District :  poweb  of  officebs.  The  duties  devolved  ap- 
on  the  memberB  of  the  school  district  board,  or  upon  the  mod- 
erator and  director,  by  section  8  of  chapter  79,  Comp.  Stat.^ 
can  only  be  performed  by  those  two  officers  acting  in.  conjunc- 
tion. Any  attempt  on  the  part  of  either  of  them  to  perform 
such  duties  alone  and  without  the  joint  action  of  the  other,  ia 
ineffective  and  void. 

Original  application  for  mandamus. 

Dawesy  Foss  &  Stephens,  for  relator. 

Abbott  &  Abbott,  for  respondent. 
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Cobb,  J. 

This  is  an  origiDal  application  by  Simeon  Carter  for  a 
mandamas  to  iasue  against  Wallace  M.  Shaver,  director, 
and  James  E.  Lenox,  moderator  of  school  district  No.  49 
of  Saline  county,  commanding  them  to  recognize  the  rela- 
tor as  the  treasurer  of  said  school  district,  and  command- 
ing the  said  Wallace  M.  Shaver,  as  director,  to  draw  and 
sign  a  warrant  upon  the  county  treasurer  of  Saline  county 
in  favor  of  the  relator  as  treasurer  for  all  moneys  in  the 
county  treasury,  raised  for  district  purposes  or  apportioned 
to  said  district  by  the  county  superintendent,  present  the 
same  to  the  moderator  to  be  countersigned  by  him,  and 
when  so  countersigned  deliver  the  same  to  the  relator. 

The  n^lalor  filed  his  petition  in  this  court,  allying  that 
he  was  duly  elected  treasurer  of  said  district  in  the  year 
1884,  for  the  term  of  three  years  ;  that  he  duly  qualified 
as  such  treasurer,  giving  an  official  bond  which  was  duly 
approved ;  that  on  the  5th  day  of  July,  1886,  the  director 
and  moderator  of  said  school  district  notified  relator  that 
they  should  require  him  to  give  a  new  bond  in  the  sum  of 
$1,500  to  more  fully  protect  the  interests  of  said  district  on 
account  of  money  which  would  come  into  his  hands  as 
treasurer  of  said  school  district.  That  upon  receiving  said 
notice  he  made  a  new  bond  in  the  sum  of  $1,500  to  said 
district,  which  he  himself  signed  as  principal  and  had  two 
good  and  sufficient  sureties  sign  the  same,  one  of  which 
qualified  in  the  sum  of  one  thousand  dollars,  and  the  other 
in  the  sum  of  five  hundred  dollars,  etc.  That  said  bond 
was  duly  executed,  signed,  and  justified  by  said  principal 
and  sureties  within  the  ten  days  required  by  law  therefor, 
after  the  receipt  of  the  said  notice.  That  on  the  13th  day 
of  July,  1886,  relator  took  said  bond  and  handed  the  same 
to  James  Lenox,  the  moderator,  who,  afler  reading  the 
same  replied  to  relator  that  said  bond  was  good  and  suffi- 
cient and  that  he  approved  it,  and  that  he  being  then  in  the 
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field,  had  neither  pen  nor  ink,  would  put  his  approval  there- 
on as  soon  as  he  could,  and  afterwards,  either  on  the  17th 
or  19th  day  of  the  same  month,  he,  in  due  form,  did  put 
his  approval  on  said  bond  in  writing.  That  at  tlie  same 
time  relator  handed  the  said  bond  to  said  moderator  he, 
the  said  moderator,  after  looking  the  same  over,  handed  it 
to  Wallace  M.  Shaver,  the  director  of  said  district,  who 
thereupon  took  the  bond  and  placed  it  in  his  pocket,  and 
said  that  he  would  see.  That  the  relator  did  not  see  or 
hear  of  the  said  Wallace  M.  Shaver  afterwards  until  the 
17th  day  of  said  July,  when  said  Shaver  came  to  relator 
and  tendered  him  back  the  said  bond,  and  said  *' I  shall  not 
approve  it."  That  the  moderator  and  director  of  said 
school  district  never  had  or  held  any  meeting  or  took  any 
action  upon  said  bond  other  than  is  set  forth  in  said  peti- 
tion ;  that  at  no  time  did  they  declare  the  office  of  said 
treasurer  vacant  nor  ever  have  declared  the  office  vacant. 
That  afterward,  to-wit,  on  the  21st  day  of  said  month  of 
July,  there  was  signed  and  handed  to  said  director,  Wal- 
lace M.  Shaver,  a  petition  for  a  school  district  meeting  to 
elect  a  successor  to  Simeon  Carter;  that  thereupon  the 
director,  Wallace  M.  Shaver,  called  a  school  district  meet- 
ing to  elect  a  successor  to  Simeon  Carter ;  that  this  was 
done  without  any  connection  whatever  with  the  moderator, 
James  £.  Lenox. 

The  said  relator  also  alleged  in  and  by  his  said  petition 
that  at  the  said  meeting  called  by  the  said  Wallace  M. 
Shaver,  as  aforesaid,  the  voters  then  present  selected  Philip 
J.  Gossard  to  fill  the  vacancy  which  they  supposed  existed 
in  the  office  of  treasurer  of  said  district.  That  relator  is 
the  l^al  treasurer  of  said  district,  and  that  said  Philip  J. 
Gossard  is,  and  has  been  since  the  time  of  said  meeting, 
trying  to  fill  the  said  office  without  authority  of  law.  That 
there  is  and  at  all  times  has  been  money  in  the  county 
treasury  of  Saline  county  belonging  to  the  said  school  dis- 
trict, and  which  relator  as  treasurer  of  said  school  district 
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could  draw  from  said  county  treasury  if  he  had  a  warrant 
or  order  therefor  drawn  by  the  director  and  countersigned 
by  the  moderator  of  said  district.  That  relator  has  de- 
manded of  the  said  director  that  he  draw  a  warrant  upon 
the  county  treasurer  of  Saline  county  for  all  moneys  in  the 
treasury  of  said  county  belonging  to  said  school  district,  in 
favor  of  relator  as  treasurer  of  said  district,  which  said  di- 
rector has  refused  to  do. 

There  are  many  other  allegations  in  said  petition,  but  the 
above  are  all  which  it  is  deemed  necessary  to  set  out  in  this 
opinion. 

The  defendant,  Wallace  M.  Shaver,  made  and  filed  his 
answer  to  the  said  petition,  denying  many  of  the  allegations 
of  the  same,  but  by  affirmative  allegation  alleging  that  he, 
as  director,  declared  the  said  office  of  treasurer  of  said  dis- 
trict vacant,  and  call)^  the  meeting  of  the  said  district  for 
the  purpose  of  filling  said  vacancy,  at  which  meeting  P.  J. 
Gossard  was  elected.  He  also  attached  to  his  said  answer 
a  copy  of  the  call  for  said  special  meeting,  whereby  it  ap- 
pears that  said  special  meeting  was  called  by  him  as  di- 
rector alone  and  without  the  concurrence  of  the  moderator. 

The  cause  was  referred  to  a  referee  to  take  testimony,  etc. 

The  report  of  the  referee  contains  the  testimony  of  the 
parties  and  sundry  witnesses  on  either  side,  giving  evidence 
upon  most  of  the  matters  contained  in  the  petition  as  well 
as  the  answer.  But  in  my  view  the  points  which  must  be 
conclusive  of  the  case  stand  admitted  in  the  answer,  and 
scarcely  needed  any  evidence.  That  is,  that  there  was  never 
any  action  of  the  school  district  board,  either  declaring  a 
vacancy  to  exist  in  the  office  of  treasurer  of  the  district,  or 
calling  a  special  district  meeting  to  elect  a  treasurer  to  fill 
a  vacancy.  The  following  is  the  provision  of  statute  ap- 
plicable to  such  cases ; 

"  Sec.  8.  Whenever,  by  the  failure  of  his  sureties  or 
otherwise,  the  official  bond  of  the  district  treasurer  becomes, 
in  the  opinion  of  the  other  members  of  the  board,  insuffi- 
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cient  to  protect  the  district  from  loss,  it  shall  be  the  duty 
of  the  director  and  moderator  to  demand  additional  secur- 
ity or  a  new  bond  of  the  treasurer.  If  the  treasurer  refuse 
or  neglect  to  procure  a  satisfactory  bond,  and  present  it  to 
the  other  members  for  approval  within  ten  days  after  said 
demand,  the  said  moderator  and  director  may  declare  his 
office  vacant,  and  proceed  to  call  a  district  meeting  to  elect 
a  new  treasurer  to  fill  the  unexpired  term."  *  C.  S.,  Ch.  79. 

From  the  language  of  this  provision  it  is  quite  clear  that 
it  requires  the  official  act  of  the  board,  that  is  of  the  two 
disinterested  members,  in  session  as  a  board,  to  declare  tlie 
office  of  the  district  treasurer  to  be  vacant. 

It  appearing,  as  well  by  the  pleadings  as  by  the  evi- 
dence, that  such  action  was  not  had  by  the  director  and 
moderator  acting  together  as  a  board,  but  that  all  that  was 
done  or  claimed  to  be  done  was  by  the  director  alone,  and 
as  to  some  extent  appears,  against  the  known  views  and 
opinion  of  the  moderator,  it  necessarily  follows  that  no 
vacancy  existed,  but  that  the  relator  remained  and  is  the 
l^al  treasurer  of  said  school  district. 

It  also  appears  by  evidence  and  stipulation  that  there 
now  is  in  the  treasury  of  Saline  county  moneys  belonging  to 
said  school  district.  This  money  it  is  the  right  and  duty  of 
the  relator  to  draw  and  hold,  and  in  a  proper  case  disburse 
on  account  of  said  district,  but  this  he  cannot  do  without 
a  warrant  therefor  drawn  by  the  director  and  counter- 
signed by  the  moderator.  Such  warrant  the  said  director 
has  refused  to  sign  and  deliver  to  the  relator.  He  is, 
therefore,  in  default  of  a  l^al  duty  which  may  be  en- 
forced by  mandamus. 

A  peremptory  mandamus  will,  therefore,  issue  to  the 
said  Wallace  M.  Shaver,  director  of  school  district  49  of 
Saline  county,  commanding  him  that  he  forthwith  draw 
up  in  the  usual  form,  and  officially  sign,  an  order  or  war- 
rant upon  the  county  treasurer  of  Saline  county  in  favor 
of  Simeon  Carter,  treasurer  of  said  district,  now  in  said 
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treasury,  collected  on  account  of,  or  apportioned  to  said  dis- 
trict by  the  county  superintendent;  that  he  present  such 
order  or  warrant  to  the  moderator  of  said  district  to  be 
countersigned  by  him,  and  when  so  countersigned,  that  he 
forthwith  deliver  the  same  to  the  relator. 

The  said  James  E.  Lenox,  moderator,  not  being  in  de- 
fault of  any  duty,  the  cause  is,  as  to  him,  dismissed. 

Judgment  accordingly. 

The  other  judges  concur. 


The  Sandwich  Manufacturing  Company,  plaint- 
iff IN  ERROR,  V.  George  E.  Feary  and  Rufus 
B.  Feary,  defendants  in  error. 

1.  The  eTidence  examined,  and  Hdd,  Not  sufficient  to  sustain 
the  verdict. 

3.  A  TOrdiot  so  clearly  wrong  as  to  induce  the  belief  on  the  part 
of  the  reviewing  court  that  it  must  have  been  found  through 
mistake,  or  some  means  not  apparent  in  the  record,  will  be  set 
aside  and  a  new  trial  awarded. 

Error  to  the  district  court  for  Seward  county.  Tried 
below  before  Norval,  J. 

Leese  Brothers  and  R.  8.  Norval,  for  plaintiff  in  error, 

D.  C,  McKUlip  and  J2.  P.  Anderson,  for  defendants  in 
error. 

Cobb,  J. 

This  action  was  commenced  in  the  district  court  of 
Seward  county,  by  the  plaintiff  against  the  defendants,  for 
the  agreed  price  of  two  Sandwich  Reliance  Harvesters  and 
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Appleby  Binders^  which  it  alleged  had  been  ordered  of  it 
by  the  defendants  to  be  paid  for  when  the  said  machines 
had  been  tested  and  found  to  do  good  work,  and  which  it 
also  alleged  had  been  delivered,  and  that  the  plaintiff  had 
performed  all  of  the  conditions  of  the  said  order,  etc.  I 
copy  the  answer  of  the  defendants  at  length. 

"  First  defense :  They  admit  the  execution  and  delivery 
of  the  order  set.  forth  in  the  petition,  and  deny  each  and 
every  other  allegation  in  petition. 

"  Second  defense :  Said  order  in  petition  referred  to  waa 
given  upon  the  therein  expressed  condition,  and  it  was  by 
its  terms  agreed  and  understood  between  the  parties  that 
the  purchase  of  said  harvesters  and  binders  should  not  be 
considered  absolute,  and  that  the  sum  of  $480  should  in 
noAvise  be  due  and  payable  until  said  machines  had  been 
fully  tested  and  found  to  do  good  work.  That  the  ma- 
chines have  by  defendants  been  fully  and  faithfully  tried 
and  tested  by  actual  trial  in  the  field,  and  that  said  ma- 
chines have  wholly  failed  to  work  or  to  serve  for  the  pur^ 
pose  of  cutting  and  harvesting  grain ;  and  that  these  defend- 
ants have  been  wholly  unable  to  cause  said  machines  to 
work,  or  to  use  or  operate  the  same  for  the  purpose  afore- 
said, by  reason  of  which  the  said  machines  are  wholly 
worthless,  and  of  no  value  whatever  to  the  defendants. 

"Third  defense:  On  the  25th  of  June,  1883,  as  an  ex- 
press condition  of  the  sale  of  said  machines,  and  in  consid- 
eration of  giving  said  written  order,  and  as  a  part  of  the 
same  agreement  and  transaction,  plaintiff  made,  executed, 
and  delivered  to  defendants,  its  certain  written  warranty 
of  said  machines  and  binders.  Said  written  warranty  is 
aJtUwhed  hereto,  marked  exhibit  "-4,"  and  made  a  part  of 
this  aTiswer* 

"That  by  the  terms  of  said  warranty,  plaintiff  fully 
warranted  each  of  said  machines  to  be  well  made,  of  good 
material,  and  durable,  with  proper  care,  and  to  be  capable 
of  cutting  from  twelve  to  eighteen  acres  per  day ;  and  if 
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upon  starting  said  machines  they  should  in  any  way  prove 
defective,  or  fail  to  work,  said  plaintiflF  agrees,  upon  notice 
of  said  failure,  to  put  said  machines  in  order,  and  to  re- 
place any  defective  part,  and  that  if  then  the  said  machines 
could  not  be  made  to  work,  the  same  shall  be  returned  by 
the  purchaser,  free  of  charge,  to  the  place  where  received, 
and  the  payment  of  money  or  notes  refunded,  thereby  end- 
ing all  further  responsibility  on  the  part  of  either  party. 

^^  The  said  machines  are  not  well  made  nor  of  good  ma- 
terial, and  are  not  durable,  and  are  not  capable  of  cutting 
from  twelve  to  eighteen  acres  per  day ;  and  after  having 
been  fiiUy  and  faithfully  tested  and  tried  by  these  defend- 
ants, proved  defective,  and  wholly  failed  to  work  or  to  serve 
for  the  purpose  of  cutting  and  harvesting  grain,  of  which 
failure  and  defects  defendants  duly  notified  and  advised 
the  plaintifis.  Defendants,  according  to  the  written  war- 
ranty, returned  said  machines  to  plaintiff,  and  have  fully 
performed  all  their  duties  under  the  warranty.  Plaintiff 
£iiled,  n^Iected,  and  refused,  although  often  requested,  to 
put  said  machines  in  order,  or  to  refund  the  payment  of 
the  said  sum  of  $480,  or  to  perform  any  of  their  duties 
under  the  warranty.^' 


WABRANTY  TO  BK  GIVEN  TO  PUBCHASEB. 

"  The  Sandwich  Harvester  machines  are  warranted  to  be 
made  of  good  material,  and  durable,  with  proper  care.  The 
reaper  and  mower  is  warranted  to  be  capable  of  cutting  an 
acre  of  grain  or  grass  per  hour  with  one  team.  The  Sand- 
wich harvester  and  binder  is  warranted  capable  of  cutting 
and  binding,  in  a  workmanlike  manner,  from  twelve  to 
eighteen  acres  per  day,  with  sufficient  team.  If  upon  starting 
the  nuichine  U  should  in  any  way  prove  defective,  or  fail  to 
worky  the  purchaser  shall  give  prompt  toritten  notice  to  Hie 
agent  from  whom  he  purchased  it,  and  allow  sufficient  time 
for  a  person  to  be  sent  to  put  it  in  order ,  and  the  defective 
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part,  if  any,  repla,ced.  (  The  purchaser  rendering  necessary 
and  friendly  assistance.)  If  then  it  cannot  be  made  to  work, 
the  machine  shall  be  returned  by  the  purchaser  free  of 
charge  to  the  place  where  received,  and  the  payment  of 
money  or  notes  will  be  refunded,  ending  all  further  re- 
sponsibility on  the  part  of  either.  Continued  possession 
of  the  machine,  or  failure  to  give  notice  as  above  shall  be 
deemed  conclusive  evidence  that  the  machine  fills  the 
warranty. 

"  Sandwich  M'f'g  Co. 

"  Sandmch,  lU." 

To  this  answer  there  was  a  reply  by  the  plaintiff  denying 
the  facts  therein  stated,  except  as  to  the  giving  of  the  war- 
ranty therein  set  out,  which  it  admitted. 

There  was  a  trial  to  a  jury,  with  a  verdict  and  judg- 
ment for  the  defendants.  The  plaintiff  brings  the  cause  to 
this  court  on  error.  In  the  petition  the  following  errors 
are  assigned : 

"  1.  The  verdict  of  the  jury  is  not  sustained  by  the 
evidence. 

"  2.     The  verdict  of  the  jury  is  contrary  to  law. 

"  3.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

'^  4.  The  court  erred  in  allowing  the  defendant,  Georjj:e 
E.  Feary,  to  testify  as  to  what  he  did,  over  the  objection 
of  the  plaintiff. 

"  5.  The  court  erred  in  sustaining  the  objections  of  the 
defendants  and  excluding  the  testimony  of  the  defendants 
when  asked  the  following  question :  Do  you  know  that 
the  machine  is  not  capable  of  doing  good  work  just  as  the 
warranty  says? 

"  6.  The  court  erred  in  sustaining  the  objection  of  the 
defendants  and  excluding  from  the  jury  the  offer  of  plaint- 
iff to  prove  that  the  machine  would  in  all  respects  comply 
with  the  conditions  of  the  contract  if  the  defendants  had 
complied  with  their  part  of  the  contract. 
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"7.  The  court  erred  in  excluding  from  the  jury  the 
statements  made  by  the  defendants  to  the  witness,  G. 
Babson,  Jr.,  on  page  97." 

It  is  not  deemed  necessary  to  take  up  or  discuss  these 
assignments  in  detail,  in  order  to  reach  what  I  think  to  be 
the  controlling  point  in  the  case.  An  examination  of  the 
pleadings  and  evidence  leaves  no  doubt  of  the  purchase  by 
the  defendants  from  the  plaintiff  of  two  Sandwich  har- 
vester and  binder  machines  for  the  sum  of  four  hundred 
and  eighty  dollars  for  the  two ;  that  they  were  sold  and 
delivered  to  and  received  by  the  defendants  upon  an  ex- 
press written  warranty,  and  were  promptly  returned  by 
them  upon  the  ground  that  they  did  not,  upon  trial,  com- 
ply with  the  terms  of  the  warranty,  and  that  the  agent  of 
the  plaintiff  refused  to  receive  the  machines,  when  so  re- 
turned, on  the  ground  that  the  terms  and  conditions  of  the 
warranty  had  not  been  complied  with  on  the  part  of  the 
defendants,  in  respect  to  giving  the  notice  therein  provided 
for,  and  allowing  sufficient  time  for  a  person  to  be  sent  to 
put  the  machine  in  order  and  replace  the  alleged  defective 
part,  etc. 

There  is  some  conflict  in  the  evidence  bearing  upon  the 
above  points  of  the  case,  but  as  the  jury  found  for  the  de- 
fendants, their  evidence,  where  there  is  a  conflict  between 
it  and  that  of  the  plaintiff,  must  be  deemed  to  be  true,  and 
form  the  basis  of  our  consideration. 

It  appears  from  the  testimony  of  George  E.  Feary,  one 
of  the  defendants,  and  as  to  this  there  is  no  conflict,  that 
on  the  7th  day  of  July  he  took  one  of  the  machines  to  his 
place.  It  appears  that  at  or  about  the  same  time,  the 
other  machine  was  also  taken  to  the  farm  of  the  other  de- 
fendant. This  was  Saturday.  On  Monday  morning,  the 
Sth  day  of  July,  pursuant  to  an  agreement  between  wit- 
ness and  plaintiff,  two  men,  or,  as  witness  calls  them, 
*'  boys,"  Cummins  and  Neihardt,  came  to  witness's  place 
to  assist  him  in  setting  up  and  starting  the  machine.     I 
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quote  from  his  testimony :  "  In  the  morning  I  opened  the 
box  and  commenced  to  set  the  machine  up,  and  after  the 
boys  came  we  went  to  work.  There  were  three  of  us  to 
work  on  it  till  noon.  I  got  my  hired  man  to  assist.  We 
were  in  the  field  by  half-past  3  or  4  o'clock,  and  all  of  us 
were  present  when  the  machine  was  tested,  myself,  my 
hired  man,  young  Cummins,  and  Dan.  Neihardt,  and  we 
put  the  machine  in  a  piece  of  barley  of  15  acres,  and  went 
three  times  around  it.  We  were  from  half-past  three  until 
very  near  sundown  trying  that  machine.  We  would  go  a 
little  ways  and  try  to  adjust  it,  and  go  a  little  ways  again, 
and  adjust  reel  and  butter  board,  and  failed  to  make  it 

work.'' 

*  ♦  *  ♦  ♦ 

Q.  Tell,  as  near  as  you  can,  wherein  the  machine 
seemed  to  fail  to  work? 

A.  In  the  first  place,  it  did  not  elevate  it  well.  The 
grain  came  up  endways.  In  the  second  place,  this  butt 
board,  as  they  call  it,  they  could  not  adjust  it  so  it  put  the 
grain  to  the  binder.  It  would  run  up  between  the  butt 
board  and  the  grain  reel.  It  did  not  seem  to  get  the  grain 
to  its  place. 

Q.     State  what  kind  of  work  the  machine  did  there? 

A.     If  you  allow  me  to  judge,  it  did  very  poor  work. 

Q.     In  what  respect? 

A.  It  did  not  bind  very  well.  Most  or  quite  a  num- 
ber of  bundles  run  out  between  the  butt  board  and  the 
grain  reel  and  did  not  catch  it  at  all. 

Q.     By  a  juror.     Was  the  barley  very  short? 

A.  In  some  places  it  was  pretty  tolerable  short,  and  in 
some  places  it  was  not.  It  was  more  than  18  inches  high, 
the  shortest  of  it. 

^^  Mr.  Cummins  and  Neihardt  claimed  to  me  that  the 
barley  was  too  green  was  the  reason  why  it  was  not  elevat- 
ing it  well.     They  insisted  on  coming  back  and  trying  it 
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again^  and  I  told  them  I  did  not  think  it  was  worth  while, 
if  they  claimed  they  could  not  adjust  the  machine  and 
make  it  do  good  work,  and  I  told  them  if  it  did  not  do 
good  work  I  did  not  want  the  machine,  that  I  could  not 
buy  a  machine  and  pay  that  price  for  it  if  it  failed  to 
work.  They  claimed  to  me  that  they  wanted  to  come 
back  by  Thursday  morning,  as  they  thought  by  that  time 
the  grain  would  be  ripe  enough,  and  I  finally  gave  them 
the  privilege  to  come  back  and  try  it  Thursday  morning. 
I  did  tell  them  that." 

Q.  Did  you  tell  them  you  did  think  it  would  not 
work? 

A.  I  did  tell  them,  this  butt  board  I  did  not  think 
could  be  made  to  do  good  work,  but  I  did  consent  for  them 

to  come  back  if  they  wanted  to. 

*  an  an  *  * 

Q.  Did  you  send  any  word  to  Mr.  Babson  by  these 
men? 

A.     I  did,  verbally. 

*  4(  4t  *  * 

Q.  I  will  ask  if  you  tried  to  work  this  machine  after 
Monday  ? 

A.    We  did. 

Q.     When? 

A.    On  Wednesday. 

Q.     State  to  the  jury  what  you  did  then? 

A.     We  tried  cutting  grain. 

Q.     What  success  did  you  have? 

A.  No  better  than  we  had  on  Monday.  We  went 
twice  round  the  same  field  on  Wednesday,  myself  and  the 
hired  man. 

Q.     How  long  did  you  work  at  it? 

A.  We  hitched  up  in  the  morning  and  I  think  we 
-worked  at  it  until  about  11  o'clock. 

Q.     And  it  did  no  good? 

A.     It  did  not  do  any  good. 
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Q.  State  how  it  worked  in  cutting  grain,  how  it  cut 
it,  and  how  it  worked,  as  near  as  you  can. 

A.  As  far  as  cutting  is  concerned,  it  cut  it  off,  but  it 
would  not  elevate  it  and  bind  it.  It  would  come  up  end- 
ways and  go  right  out  between  the  butt  board  and  binder. 

Q.  What  portion  of  the  grain  would  be  put  off  in  that 
condition? 

A.  I  don^t  know,  there  was  considerable  of  it.  I  do 
not  know  as  I  could  say  correctly  just  how  much  did  go 
to  waste,  but  there  was  a  good  deal  of  grain  would  go  to 
waste. 

Q.     That  was  on  Tuesday,  the  10th,  was  it? 

A.     That  was  on  "Wednesday. 

*  *  *  m  Hi 

Q.  I  will  ask  you  whether  or  not  you  came  to  Seward 
on  that  Wednesday  ? 

A.     I  did. 

Q.     What  time  in  the  day  did  you  come? 

A.     I  judge  it  was  about  6  o'clock. 

Q.     What  did  you  come  to  town  for? 

A.     I  came  to  see  Mr.  Babson. 

Q.     Did  you  see  him? 

A.     I  did. 

Q.  State  to  the  jury  what  took  place  between  you  and 
Mr,  Babson. 

A.  I  went  over  to  Mr.  Babson's  place  of  business  and 
he  was  not  there,  and  I  went  up  to  his  house  and  called 
for  him  and  he  came  out.  I  told  him  them  machines 
failed  to  do  good  work,  and  I  asked  him  if  the  boys  had 
told  him  on  Monday  evening  about  the  work  of  the  ma- 
chine, and  he  said  they  did.  I  says,  Mr.  Babson,  I  do  not 
want  the  machine  "unless  it  does  good  work  and  the  boys 
started  it,  and  it  would  not  work  and  I  consented  to  give 
it  another  trial  Thursday  morning,  and  I  asked  if  they 
were  going  to  come  and  he  says,  "  I  will  be  there  bright  and 
early  Thursday  morning  and  bring  men.^'  I  believe  that 
was  all  that  was  said  at  that  time. 
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*  ♦     •  *  4(  * 

Q.  You  have  beard  the  testimony  of  Mr.  Reyn6lds 
in  r^ard  to  the  conversation  at  Staplehurst. 

A.     Yes,  sir. 

Q,  State  to  the  jury  briefly  what  took  place  between 
yon  and  Mr.  Reynolds  at  Staplehurst. 

A.  They  came  to  Staplehurst  along  about  four  o'clock 
in  the  evening,  it  might  have  been  a  little  later  than  tliat, 
it  might  have  been  half-past  four^and  Mr.  Reynolds  wanted 
to  know  if  I  would  not  go  back  with  him  and  test  the  ma- 
chines atid  give  him  another  trial,  but  I  refused  to  go  in 
the  first  place  and  told  him  that  my  grain  was  getting  ripe 
and  was  wasting  and  that  I  would  have  to  do  something 
to  get  it  saved.  Mr.  Reynolds  claimed  to  me  that  he 
would  be  responsible  for  my  time,  and  if  the  grain  wasted 
be  would  be  responsible  for  it,  and  I  told  him  like  this,  I 
considered  him  the  same  as  all  these  machine  agents,  his 
responsibility  did  not  amount  to  anything.  That  is  what 
I  told  him,  that  I  didn't  think  he  was  worth  half  the  crop 
there  was  on  my  place,  and  I  would  not  go  back  with  him 
on  those  terms. 

Q.  You  say  that  the  understanding  with  the  agent, 
Babson,  was  he  would  be  there  or  have  a  man  there  with 
him  on  Thursday  morning  bright  and  early.  How  long 
did  you  wait  for  him  to  come  on  Thursday  ? 

A.  We  waited  there  with  dinner  until  one  o'clock,  we 
had  dinner  prepared  there  for  these  men  if  they  came,  and 
it  was  one  o'clock  when  we  set  down  to  the  table  to  eat  our 
dinner.  After  we  ate  our  dinner  we  went  to  Staplehurst. 
It  was  half-past  one  or  two  o'clock  when  we  started. 

Q.     Did  you  have  your  hands  there? 

A.  Yes,  sir,  I  had  men  there  ready  to  shock,  provided 
we  cut  any. 

Jft  *  *  :|c  * 

Q.  I  will  ask  you  what  you  have  done  with  the  ma- 
chines? 
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A.     I  delivered  them. 

Q.  Where,  at  Mr.  Babson^s,  or  at  his  place  in  this 
town,  according  to  the  written  agreement  ? 

A.     Yes,  sir. 

Q.     When  did  you  do  it? 

A.     I  delivered  the  first  on  the  13th  day  of  July. 

Q.     That  would  be  on  what  day  ? 

A.     That  would  be  on  Friday. 

Q.  That  was  the  machine  that  was  taken  to  your  farm, 
was  it? 

A.  No,  sir,  that  was  the  machine  that  was  at  my 
brother's. 

Q.     You  delivered  that  on  the  13th  of  July? 

A.     I  delivered  that  one  on  the  13th  day  of  July. 

Q.     Did  you  deliver  it  personally  or  by  some  one  else? 

A.     Personally. 

Q.     To  whom  did  you  deliver  it? 

A.    To  Mr.  Babson. 

Q.     In  person? 

A.    Yes,  sir. 

Q.  What  was  said  and  done  at  that  time,  when  you 
delivered  the  machine  to  Mr.  Babson? 

A.  In  the  first  place  he  refused  to  receive  the  machine 
and  I  drove  up  there  and  unloaded  in  his  yard,  and  after 
I  had  unloaded  the  machine,  he  wanted  to  exchange  a 
Walter  A.  Woods  in  preference  to  it  or  he  wanted  me  to 
take  a  Walter  A.  Woods  machine  and  try  it. 

Q.     In  exchange  for  the  other  one? 

A.    Yes,  sir. 

Q.     Do  you  know  where  the  machines  are? 

A.  The  last  time  I  was  along  there  I  saw  them  lying 
there  by  Mr.  Babson's,  a  day  or  two  ago.  I  suppose  they 
are  the  same  machines,  but  I  would  not  swear  to  that. 
They  are  the  same  make,  though,  I  think." 

There  was  uncontradicted  evidence  on  the  part  of  the 
plaintiff  that  the  first  notice  received  by  the  agent  of  the 


JULY  TERM,  1887.  63 

Sandwich  Ufg,  Co.  v.  Feary. 

plaintiff  who  sold  the  machines,  that  upon  starting  the  ma- 
chines, or  either  of  them,  in  grain  proper  to  be  harvested, 
they  had  proved  defective  or  failed  to  work,  was  late  in  the 
evening  of  Wednesday.  That  at  that  time  James,  an  expert 
in  the  use  and  handling  of  reaping  machines,  in  the  em- 
ployment of  the  plaintiff  in  testing  and  rectifying  machines 
sold  by  plaintiff,  was  at,  or  in  the  neighborhood  of,  Ulysses, 
a  neighboring  town ;  that  Babson,  the  agent,  immediately 
upon  the  close  of  the  interview  between  him  and  defend- 
ant, G.  E.  Feary,  as  testified  to  by  him,  went  to  the  depot 
to  telegraph  to  Ulysses  for  the  purpose  of  bringing  said 
James,  the  expert,  to  Seward  for  the  purpose  of  putting 
the  machines  in  controversy  in  order,  but  was  unable  to 
establish  telegraphic  communication  with  that  place.  That 
the  agent  thereupon  engaged  a  team  for  four  o'clock  the 
following  morning  to  drive  to  Ulysses  with  the  object  of 
procuring  the  said  expert  for  the  purpose  aforesaid.  That 
Babson  was  at  the  stable  very  early  in  the  morning  before 
the  stable  keeper  was  up.  That  as  soon  as  he  could  get 
the  team  he  started  and  drove  to  Ulysses,  arriving  there 
about  half-past  six  o'clock  Thursday  morning.  That  he 
then  found  that  Mr.  James  was  at  the  farm  of  Mr.  Cook, 
about  ten  miles  west  of  Ulysses.  That  Babson  then  pro- 
cured a  fresh  team  with  a  driver  and  sent  the  same  to  Mr. 
Cook's  for  James,  and  had  him  brought  to  Ulysses  by 
about  11  o'clock  a.m.  That  at  this  time  Babson  became 
sick  of  cholera  morbus,  and,  being  unable  to  travel,  pro- 
cured Mr.  Reynolds,  a  machine  man  of  Ulysses,  to  accom- 
pany Mr.  James  to  the  farm  of  defendant  for  the  purpose 
of  testing  and  rectifying  the  said  machine.  That  after  par- 
,  taking  of  an  early  and  hasty  dinner,  as  early  as  12  o'clock 
M.,  they  started  and  arrived  at  the  house  of  the  defi'ndant, 
G.  E.  Feary,  according  to  the  plaintiff's  witnesses,  between 
12  M.  and  1  p.m.,  but  according  to  the  testimony  of  defend- 
ant it  could  not  have  been  so  early.  But  in  my  view  the 
difference  is  not  material.     Upon  arriving  at  the  house  of 
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defendant,  James  and  Reynolds  were  informed  that  G.  E» 
Feary  had  gone  to  Staplehurst  for  the  purpose  of  hauling 
out  some  machinery.  That  James  and  Reynolds  then  fol- 
lowed him  to  Staplehurst,  arriving  there  not  to  exceed  five 
minutes  behind  him.  They  found  him  at  the  place  where 
reaping  machines  were  kept  for  sale,  but  before  he  had 
made  any  arrangements  for  another  machine  they  made 
known  to  him  the  purpose  for  which  they  had  come  to  his 
farm  and  requested  him  to  return  with  them  to  his  farm 
and  allow  them  to  test  and  put  the  machine  in  order,  and 
declared  their  ability  to  make  it  do  good  work.  That 
this  he  refused  to  do,  but  forbade  their  going  on  to  his 
place  for  any  other  purpose  than  to  take  the  machine  away. 
It  will  be  seen  by  reference  to  the  written  warranty  set 
up  in  the  answer,  a  copy  of  whi/  h  is  set  out  at  length,  as 
an  exhibit  by  the  defendants,  that  it  was  a  condition  of 
said  warranty  that,  "If  upon  starting  the  machine  it 
should  in  any  way  prove  defective  or  fail  to  work,  the  pur- 
chaser shall  give  prompt  written  notice  to  the  agent  from 
whom  he  purchased  it,  and  allow  sufficient  time  for  a  per- 
son to  be  gent  to  put  it  in  order,  and  the  defective  part,  if 
any,  replaced  (the  purchaser  rendering  necessary  and 
friendly  assistance)."  Now,  it  is  not  contended,  nor  can  it 
be,  that  the  written  notice  above  contemplated  was  given 
so  as  to  avail  the  defendants  in  the  case,  although  it  was 
drawn  out  upon  the  cross-examination  of  one  of  the  defend- 
ants when  on  the  stand  as  a  witness,  that  some  kind  of  a 
notice  was  mailed  to  plaintiff's  agent  within  a  few  minutes 
of  the  time  when  plaintiff's  experts  applied  to  the  defend- 
ant at  Staplehurst  for  permission  to  test  and  put  in  order 
the  machine  claimed  to  have  been  started  and  found  defect- 
ive. But  defendants  contend  that  plaintiff,  through  its 
agent,  waived  the  giving  of  written  notice.  This  I  think 
it  did,  but  when,  and  how?  Upon  the  answer  to  these 
questions  I  think  the  case  turns.  Was  it  waived  by  send- 
ings  Cummins  and  Niehardt  to  assist  defendant  to  set  up 
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the  machine?  Certainly  the  plaintiff  was  under  no  obli- 
gation to  assist  the  defendants  in  setting  up  or  testing  the 
niachines,  until  they  were  found  or  claimed  by  the  defend- 
ants to  be  defective,  and  that  it  did  so  can  only  be  attrib- 
uted to  a  desire  on  its  part,  or  that  of  its  agent,  to  culti- 
vate the  good-will  and  friendship  of  its  customere.  These 
men,  or  boys,  as  the  defendants  call  them,  were  not  experts 
nor  claimed  to  be  such,  yet  being  employed  about  tlie  ware- 
house where  the  machines  were  kept  might  be  reasonably 
supposed  to  be  more  handy  in  putting  the  different  parte  of 
a  machine  together  than  the  majority  of  the  purchasers  of 
such  machines.  When  they  were  sent  to  the  farm  of  de- 
fendant the  machine  in  question  was  believed  by  all  par- 
ties concerned  to  be  perfect  of  its  kind ;  it  was  contem- 
plated that  upon  its  trial  it  might  prove  defective,  or  even 
if  not  materially  defective  the  purchaser  might  claim  that 
it  was.  Could  the  act  of  sending  them  to  assist  in  putting 
the  machine  together  be  construed  into  a  waiver  of  notice 
of  any  defect  in  it  which  might  thereafter  be  developed  in 
fact  or  claimed  by  the  purchaser?  I  think  not.  It  will 
not  be  contended  that  those  men  were  agents  of  the  plaint- 
iff upon  whom  notice  to  it  could  have  been  served,  or 
whose  knowledge  of  any  fact  could  be  brought  home  to 
it  as  its  knowledge.  And  yet,  having  been  sent  by  the 
agent  of  the  plaintiff  to  assist  the  defendants  to  set  up  the 
machine,  had  they,  by  their  negligence  or  want  of  skill, 
broken  or  injured  the  machine,  the  plaintiff,  u})on  well- 
known  principles  of  law,  would  have  been  liable  for  the 
injury  occasioned  thereby. 

There  is  nothing  in  the  evidence  to  the  effect  that  the 
defendants  notified  Babson,  the  plaintiff's  agent,  through 
Cummins  and  Neihardt,  or  either  of  them,  that  upon 
starting  the  machine  it  had  proved  defective,  or  failed  to 
work.  It  is  evident  from  the  testimony  of  the  defendant, 
G.  E.  Feary,  that  he  did  not  consider  the  trial  of  the  ma- 
chine in  the  presence  of  Cummins  and  Neihardt  as  conclu- 
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sive  or  satisfactory,  because  in  his  testimony  he  stated  that 
on  the  Wednesday  following  he  again  tried  cutting  grain 
with  the  machine.  That  he  hitched  up  in  the  morning 
and  worked  with  the  machine  until  eleven  o'clock.  About 
six  o'clock  in  the.  evening  of  that  day  defendant  went  to 
Seward  and  verbally  notified  Babson  that  the  machine 
fidled  to  do  good  work.  Up  to  this  point  of  time,  there 
can  be  no  doubt,  as  I  view  the  law,  that  the  plaintiff  was 
entitled  to  written  notice.  At  this  time  verbal  notice  was 
given  to  the  agent.  Plaintiff  had  the  option  to  stand  upon 
its  right  under  the  terms  of  the  warranty  to  notice  in  writ- 
ing, or  to  waive  it.  Counsel  for  defendants  in  the  brief 
claim  that  plaintiff  waived  the  written  notice  by  acting  on 
this  verbal  one.  In  this  I  agree  with  them.  But  when 
and  how?  On  Thursday,  July  12th,  by  sending  a  person 
to  put  the  machine  in  order.  This  was  the  only  act  of 
plaintiff's  agent  in  reference  to  the  machines,  between  the 
date  of  their  delivery  to  the  defendants  and  their  return, 
and  it  will  be  claimed  by  no  one  that  between  this  waiver 
and  the  return  of  the  machines  by  the  defendants  there 
was  allowed  sufficient  time  to  put  the  machine  in  order  and 
replace  any  defective  part,  or  that  the  defendants  offered 
to  render  friendly  assistance  for  such  purpose.  But  on  the 
contrary,  it  is  stated  by  the  principal  defendant  in  his  tes- 
timony that  upon  the  completion  of  the  act  on  the  part  of 
defendant,  which  as  we  have  seen  constituted  a  waiver  of 
the  written  notice,  he  forbade  the  person  sent  by  plaintiff 
to  go  upon  his  premises,  except  for  the  purpose  of  taking 
the  machine  away. 

But  it  must  be  admitted  that  it  is  the  logic  of  defend- 
ants' contention,  though  not  so  claimed  in  the  brief,  that 
the  plaintiff  waived  the  written  notice  on  the  evening  of 
Wednesday,  July  11th,  by  the  promise  of  its  agent  to  "be 
on  hand  bright  and  early  Thursday  morning  "  to  put  the 
machine  in  order.  I  know  of  no  case,  and  certainly  none 
is  cited  by  counsel,  which  holds  that  a  promise  to  act  upon 
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a  verbal  notice  amounts  to  a  waiver  of  a  written  one,  yet 
I  think  it  would  in  a  case  where  such  promise  is  made  in 
bad  faith.  But  there  is  no  evidence  of  bad  faith  here.  On 
the  contrary,  the  agent  used  extraordinary  exertion  and 
diligence  to  procure  a  competent  person  to  put  the  machine 
in  proper  order. 

The  language  of  the  contract  of  warranty  is,  the  defend* 
ants  should  '^  allow  sufficient  time  for  a  person  to  be  sent 
to  put  it  in  order,*'  etc.,  after  the  giving  the  notice.  The 
word  snJieierUy  as  here  used,  means  reasonable,  a  reasonable 
time  under  the  circumstances,  which  must  have  been  within 
the  contemplation  of  both  parties  when  entering  into  the 
contract.  While  it  must  have  been  within  the  contempla- 
tion of  the  parties  that  the  plaintiff  would  have  one  or 
more  persons  competent  to  put  the  ma<^ine  in  order  in 
their  employ,  or  accessible  to  them  somewhere  within 
the  radius  of  the  operations  of  the  Seward  agency  and 
business,  it  cannot  reasonably  be  supposed  to  have  been 
within  their  contemplation  that  it  would  have  in  its  em- 
ploy an  expert  machinist  to  every  machine,  waiting  the  re- 
sult of  its  trial  by  the  purchaser.  So  that,  in  my  opinion, 
this  sufficient  time  must  be  construed  to  mean  a  reasonably 
sufficient  time  to  call  in  from  the  country,  wherever  he 
might  reasonably  be  expected  to  be  engaged  in  similar 
work,  the  person  or  one  of  the  persons  employed  by  the 
plaintiff  company  for  such  service,  and  send  him  to  the 
farm  of  the  defendant.  Now  then,  upon  the  theory  which 
we  are  now  considering,  and  taking  the  view  of  the  case 
most  favorable  to  the  defendants  possible  upon  the  evi- 
dence, whidi  it  must  be  admitted  it  is  our  duty  to  do,  were 
the  jury  warranted  in  finding  that  later  than  half-past  one 
or  two  o'clock  of  the  day  following  that  on  which  the  ver- 
bal notice  was  given  at  about  six  o'clock  in  the  evening, 
was  more  than  a  sufficient  or  reasonable  time  to  give  for  the 
purpose  contemplated  ?  I  think  not.  In  coming  to  this 
conclusion  I  by  no  means  forget  that  the  jury  is  the  judge 
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of  what  is  reaeonable  or  neoesBanr  upon  the  fiicts  in  every 
case^  Dor  do  I  forget  what  has  been  so  often  declared  here, 
that  a  verdict  will  be  sustained  unless  clearly  wrong.  So 
that  in  coming  to  the  conclusion  that  there  must  be  a  new 
trial  in  this  case^  I  do  so  upon  the  ground  that  the  ver- 
dict is  dearly  wrong,  and  must  have  been  found  throng 
mistake  or  some  means  not  apparait  in  the  record. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

ReVEBSED  AJS1>  BEMAl!n>£D. 

The  other  judges  concur. 


The  State  Bank  of  Nebbaska,  plaintiff  in  ebbob, 
V.  D.  8.  Lowe,  defendant  in  ebbob. 

Lien  on  Live  Stock:  statutobt  gokstructiok.  The  act  of 
the  oouDcil  and  house  of  representatives  of  the  late  territory  of 
Nebraska,  entitled  *'  An  act  to  provide  for  liens  upon  live  stock 
for  their  keeping/'  approved  Febrnary  18, 1867,  examined,  and 
Held,  Not  to  give  a  lien  npon  live  stock  for  their  keeping  supe- 
rior to  the  lien  of  a  previously  executed,  delivered,  and  recorded 
mortgage  thereon. 

Ebbob  to  the  district  court  for  Saline  county.  Tried 
below  before  Mobbis,  J. 

Dawea,  Fosa  &  StqphenSy  for  plaintiflP  in  error,  cited : 
Kingsbury  v.  Smith,  13  New  Hamp.,  109.  Hyde  v,  Nobhy 
13  Id.,  494.   Farl&y  v.  Lincoln,  51  Id.,  580. 

Hastings  &  McGintie,  for  defendant  in  error,  cited: 
Oaae  v.  Lcme,  21  Kan.,  217. 
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This  cause  comes  up  on  error  from  the  district  court  of 
Saline  county.  The  cause  was  tried  to  the  court  without 
the  intervention  of  a  jury,  upon  a  stipulation  of  facts  which 
I  here  copy  at  length  : 

^'  It  is  hereby  stipulated  and  agreed  that  the  following 
are  the  facts  in  this  case : 

'^  1st.  That  the  plaintiff  is  incorporated  under  the  laws 
of  Nebraska  as  the  State  Bank  of  Nebraska,  at  Crete,  Neb. 

"2d.  That  on  the  23d  day  of  May,  1883,  one  F.  A. 
Griswold  was  the  owner  of  the  property  in  controversy  in 
this  case,  viz.:  One  large  red  cow,  seven  yearling  heifers  of 
the  value  of  $196,  and  that  on  said  23d  day  of  May,  1883, 
among  other  things  said  F.  A.  Griswold  gave  to  plaintiff 
a  chattel  mortgage  on  said  animals  to  secure  the  sum  of 
$700.  A  true  copy  of  said  mortgage  is  hereto  attached, 
marked  '  A.^  That  said  sum  has  long  been  due  and  has 
not  been  paid. 

"  3d.  That  on  the  4th  day  of  December,  1883,  without 
the  knowledge  of  plaintiff,  said  Griswold  placed  the  same 
identical  property  in  controversy  in  this  case,  in  the  hands 
of  defendant  for  care  and  keeping  during  the  ensuing  win- 
ter, and  that  said  defendant  took  all  of  said  animals  on 
said  4th  day  of  December,  1882,  and  kept,  fed,  watered, 
and  cared  for  all  of  said  animals  from  said  4th  day  of  De- 
cember, 1883,  until  the  16th  day  of  April,  1884,  at  the 
stipulated  and  agreed  price  of  $40.  That  said  sum  has  not 
been  paid  nor  any  part  thereof,  nor  has  the  same  nor  any 
part  thereof  been  tendered  to  this  defendant. 

"  4th.  That  on  the  6th  day  of  April,  a.d.  1 884,  and  be- 
fore this  action  was  commenced,  plaintiff  demanded  the 
possession  of  said  animals  in  controversy  herein,  which  de- 
fendant refused,  and  that  said  plaintiff  under  and  by  virtue 
of  the  said  chattel  mortgage  heretofore  mentioned,  replev- 
ied the  said  animals,  and  that  said  defendant  refused  to 
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deliver  up  the  possession  of  said  animals  for  the  reason 
that  he  claimed  a  lien  upon  said  stock  for  his  care  and 
keeping,  sheltering,  feeding,  and  watering  the  same. 

"  5th.  That  there  is  due  said  defendant  for  the  care  and 
keeping  of  said  animals  the  sum  of  $40  and  interest 
thereon  from  April  16th,  1884. 

'^  6th.  That  said  defendant  had  no  actual  knowledge  of 
the  existence  of  said  chattel  mortgage  until  the  15th  day 
of  April,  1884,  but  said  plaintiff  filed  said  chattel  mortgage 
in  the  office  of  the  county  clerk  of  Saline  county,  Nebraska, 
on  the  23d  day  of  May,  1883,  and  the  same  was  duly  filed 
and  indexed  by  him  in  manner  provided  by  law. 

"  None  of  said  stock  in  controversy  herein  was  out  of  the 
custody  and  possession  of  this  defendant  from  the  time  they 
were  so  received  by  him  for  care  and  keeping  on  the  4th 
day  of  December,  1883,  until  they  were  taken  from  his 
possession  by  the  officer  under  the  writ  of  replevin  which 
was  issued  in  this  case." 

The  finding  and  judgment  of  the  district  court  were  for 
the  defendant.  I  adopt  the  language  of  counsel  for  de- 
fendant in  error  in  saying  that,  ''  The  question,  and  only 
question  presented,  is  whether  an  agister's  Hen  for  feeding 
and  wintering  live  stock  is  paramount  to  the  lien  of  a  prior 
chattel  mortgage  thereon."  The  answer  to  this  question 
must  depend  upon  the  construction  of  the  provisions  of  our 
statute  applicable  thereto. 

The  provision  of  our  statute  which  it  is  claimed  gives  a 
lien  to  the  agister  of  cattle  is  found  on  page  57,  Comp. 
St.  (Ch.  4,  Sec.  28),  and  is  in  the  following  words: 

"  Section  28.  When  any  person  shall  procure,  contract 
with,  or  hire  any  person  to  feed  and  take  care  of  any  kind 
of  live  stock,  it  shall  be  unlawful  for  him  to  gain  posses- 
sion of  the  same  by  writ  of  replevin  or  other  l^al  process 
until  he  has  paid  or  tendered  the  contract  price  or  a  reas- 
onable compensation  for  taking  care  of  the  same." 

Although  this  statute  has  been  in  force  since  1867,  it 
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never  has  been  construed  by  this  court,  and  as  I  am  unable 
to  find  that  a  similar  one  exists  in  any  of  the  sister 
states,  I  conclude  that  its  language  has  not  been  construed 
by  the  courts  of  any  state.  It  cannot  fail  of  observation 
that  the  word  "lien  '^  does  not  occur  in  the  body  of  the  act. 
I  use  the  word  act  purposely,  because  while  m  the  current 
compilation  it  constitutes  section  28  of  the  chapter  entitled 
^*  Animals,^'  it  was  passed  as  an  entire  statute  of  one  sec- 
tion. At  the  date  of  its  passage,  so  far  as  I  am  able  to 
ascertain,  there  was  no  provision  of  law  in  force  in  either 
of  the  states  of  Ohio,  Illinois,  Iowa,  Missouri,  Minnesota, 
Kansas,  Texas,  or  California,  giving  the  agister  of  cattle  a 
lien  on  the  animals  agisted,  nor  was  there  any  such  statute 
in  force  in  the  state  of  Michigan,  if  we  except  an  apparent 
recc^nition  in  the  general  lien  law  of  1846,  of  an  agister^s 
lien  at  common  law.  Ours  was  then  probably  the  first 
western  state  or  territory  to  recognize  the  necessity  of 
providing  some  measure  of  protection  to  the  herders  and 
feeders  of  cattle  against  the  reclamation  of  such  stock  by 
the  owners  without  paying  for  their  keeping.  But  our  1^ 
islatnre  seems  to  have  proceeded  with  great  caution ;  and  in- 
stead of  adopting  the  language  of  the  statutes  of  New 
Hampshire  and  other  eastern  states,  which  gave  a  lien  in 
express  terms  to  the  agisters  of  cattle,  they  only  created 
an  estoppel  against  the  person  contracting,  hiring,  or  pro- 
coring  the  feeding  and  caring  for  of  live  stock  to  gain  pos- 
session of  such  stock  by  replevin  or  other  legal  means, 
until  he  should  make  payments  or  tender  the  same  there- 
for. They  might  have  followed  the  language  of  any  of 
the  said  statutes  and  thereby  adopted  the  construction 
placed  upon  the  same  by  the  courts.  As  they  did  not  do 
it,  but  used  more  limited  terms,  it  is  but  fair  to  presume 
that  they  intended  to  avoid  a  repetition  of  the  litigation 
whidi  had  originated  under  them. 

In  the  case  at  bar,  Griswold,  the  mortgagor,  having  con- 
tracted with  the  defendant  in  error  to  feed  and  care  for  the 
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cattle  in  question,  was  estopped  to  reclaim  them  until  he 
had  paid  or  tendered  the  pay  therefor.  Such  estoppel  will 
include  the  plaintiff  in  error  if  it  was  in  privity  with  him 
in  sudi  contract.  Had  the  mortgage  been  executed  after 
the  contract  for  the  agisting  of  the  cattle,  and  while  they 
were  in  the  possession  of  the  agister,  then  doubtless  the 
mortgagee's  rights  would  have  been  subject  to  those  of  the 
agister,  and  such  would  probably  be  the  case  had  the  mort- 
gage, although  executed  and  delivered,  remained  unfiled 
and  unrecorded  at  the  date  of  the  agisting  contract.  But 
clearly  the  relation  of  mortgagor  and  mortgagee  confers  no 
power  upon  the  former  to  bind  or  estop  the  latter  as  privy, 
by  a  subsequent  contract  made  without  his  consent  or 
knowledge. 

But  to  consider  the  case  in  a  more  practical  point  of 
view ;  let  us  suppose  that  the  plaintiff  in  error  had  yielded 
to  the  claim  of  the  defendant  in  error  and  paid  him  the 
sum  demanded  for  the  agisting  of  the  cattle,  how  could  it 
have  reimbursed  itself  of  the  money  so  paid,  even  had 
there  been  a  surplus  of  the  proceeds  of  the  sale  of  the  cat- 
tle upon  foreclosure  of  the  mortgage?  The  terms  of  the 
mortgage,  as  set  out  in  the  records,  authorized  the  mort- 
gagee, in  case  of  default  in  the  payment  of  the  debt  secured 
by  the  mortgage,  to  take  possession  of  the  mortgaged  prop- 
erty "to  sell  the  same  at  public  auction,  or  so  much  there- 
of as  shall  be  sufficient  to  pay  the  amount  due,  or  to  become 
due,  as  the  case  may  be,  with  all  reasonable  costs  pertain- 
ing to  the  taking,  keeping,  advertising  and  selling  of  said 
property.  The  money  remaining  after  paying  said  sums, 
if  any,  to  be  paid  on  demand  to  the  said  party  of  the  first 
part.''  The  word  "keeping"  as  used  in  the  above  quoted 
clause  of  the  mortgage,  evidently  means  the  keeping  of  the 
property  after  the  taking  and  pending  the  advertising  be- 
fore sale.  \/hen  the  subject  of  the  mortgage  consists  of 
inanimate  chattels  it  includes  storage,  and,  in  many  cases, 
insurance ;  but  I  never  knew  of  a  case  where  it  was  held 
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to  include  the  expense  of  keeping  while  the  mortgaged 
property  remained  in  the  possession,  real  or  constructive, 
of  the  mortgagor.  I  accordingly  come  to  the  conclusion 
that  had  the  plaintiff  in  error  paid  the  demand  of  the 
defendant,  it  would  have  been  a  voluntary  payment  which 
could  not  have  been  allowed  to  him,  as  '^  costs  pertain- 
ing to  the  taking,  keeping,  advertising,  and  selling  of  said 
property,"  and  for  which  it  would  probably  have  had  no 
l^al  cause  of  action  against  the  mortgagor. 

The  provisions  of  our  statute  differ  so  widely  from  those 
of  the  statute  of  New  Hampshire  under  which  the  cases 
cited  from  the  reports  of  that  state  by  counsel  for  plaintiff 
in  error  were  decided,  and  from  those  of  the  subsequently 
enacted  statute  of  Kansas,  under  which  the  able  opinion 
by  Judge  Brewer,  cited  by  counsel  for  defendant,  was  writ- 
ten, that  I  deem  it  impossible  to  follow  the  argument  of 
either  of  those  cs^ses  in  the  disposition  of  this.  They  will, 
therefore,  not  be  commented  upon. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Oliver  C.  Aspinwall,  plaintiff  in  error,  v. 
Robert  W.  Sarin,  defendant  in  error. 

Jurisdiction :  pbesumftion.  It  is  a  rule  of  law  that  every 
presumptioD  is  in  favor  of  the  correctness  of  the  decision  of 
conrta  of  general  jnrisdiction  until  the  contrary  is  made  to  ap- 
pear.   Bedford  v.  Ruhy^  17  Neb.,  97. 

Bills  of  Exceptions  should  contain  all  the  evidence  consid- 
ered by  a  court  in  the  trial  of  a  cnuse.  If  not,  it  must  be  pre- 
sumed that  the  findings  of  the  trial  court  on  questions  of  fact 
are  correct. 
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3.  Divorce  and  Alimony:    ATTOBncrrKKs:    li£N.    Where, 

in  an  action  for  divorce  and  alimony,  an  order  is  made  bj  the 
conrt  in  which  the  canae  is  pending,  requiring  a  sam  of  money 
to  be  paid  into  conrt  as  and  for  attorney's  fees,  and  afterwards 
the  parties  to  the  action,  by  collusion  and  frand  and  for  the  par- 
poae  of  defrauding  the  attorney  for  plaintiff  out  of  the  allow- 
ance made  for  his  compensation,  with  notice  of  an  attorney's 
lien  thereon  in  his  favor,  enter  into  an  alleged  settlement  by 
which  the  cause  is  to  be  dismissed  and  the  order  for  alimony 
satisfied,  such  fraudulent  settlement  will  be  set  aside,  on  motioa 
of  the  attorney  entitled  to  the  money,  and  the  amount  found 
due  ordered  to  be  paid  into  court  by  the  defendant 

4.     :    — ^— :    :    pasties.    In  such  case,  where  no 

relief  is  sought  as  against  the  original  plaintiff  and  her  rights 
are  to  be  affected  in  no  way,  she  is  not  a  necessary  party  to  the 
motion,  and  no  notice  upon  her  of  the  pendency  thereof  is 
necessary. 

Ebbob  to  the  district  ooort  for  Gage  county.  Tried 
bdow  before  Bboaj)Y,  J. 

i.  W.  Colby  and  R.  8.  Bibby  for  plaintiff  in  error. 

Griggs  &  Rinaker  and  i2.  W.  Sabin  {pro  «e),  for  defend- 
ant in  error. 

Reese,  J. 

On  the  7th  day  of  February,  1885,  Lena  Aspinwall  in- 
stituted her  action  in  the  district  court  of  Grage  county 
against  Oliver  C.  Aspinwall,  in  which  she  prayed  for  a 
divorce  and  alimony.  During  the  progress  of  the  case 
proceedings  were  had  which  resulted  in  an  order  being 
made  by  the  court  allowing  her  $50  per  month  for  the 
maintenance  of  herself  and  child,  and  $300,  to  be  paid  in 
three  equal  installments,  for  attorney's  fees  and  expenses 
of  suit.  From  this  order  the  defendant  in  that  action  ap- 
pealed to  the  supreme  court,  where  the  decision  of  the  dis- 
trict court  was  affirmed.  See  18  Neb.,  463.  The  alimony 
ordered  to   be  paid,  including  the   allowance  for  attor- 
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ney's  fees,  being  unpaid,  an  execution  was  issued  and  levied 
upon  the  real  estate  of  the  defendant.  On  the  15th  day  of 
January,  1886,  and  after  the  levy  of  the  execution,  the 
parties  to  the  suit  ^'settled  and  dismissed ^^  the  case.  This 
settlement  and  dismissal  was  by  a  stipulation  prepared  by 
an  attorney  who  had  had  no  connection  with  the  case  for 
either  party.  Whether  or  not  any  money  was  actually 
paid  is  not  shown  by  the  record.  On  the  day  following 
the  settlement  the  defendant  in  error  filed  and  gave  notice 
of  an  attorney's  lien  upon  the  $300  and  for  the  further 
sum  of  $50  for  money  expended  on  behalf  of  plaintiff  in 
said  suit.  On  the  18th  of  the  same  month  the  stipulation 
for  the  dismissal  of  the  action  and  acknowledgment  of  sat- 
isfaction of  the  order  for  alimony  were  filed  with  the  clerk 
of  the  district  court.  On  the  first  day  of  February  follow- 
ing, defendant  in  error  filed  a  motion  to  set  aside  the  se  tie- 
ment,  upon  the  ground  that  it  was  made  collusively  and 
with  the  intent  and  purpose  of  defrauding  him  and  pre- 
venting him  from  obtaining  the  compensation  due  him  Sg 
the  attorney  for  the  plaintiff  in  the  action.  This  motion 
was  sustained,  and  plaintiff  in  error  was  ordered  to  pay 
into  court  the  sum  of  $300.  The  order  was  based  upon  the 
following  findings  of  fact : 

"  1st.  That  there  is  due  and  owing  to  the  said  R.  W. 
Sabin  the  sum  of  $300  for  his  services  as  attorney  for  and 
on  behalf  of  said  plaintiff  in  and  about  the  management  of 
said  cause. 

^'2d.  That  the  said  satisfaction  filed  January  18th, 
1886,  of  the  decree  for  temporary  alimony  heretofore  ren- 
dered in  this  cause,  was  made  by  and  between  said  Lena 
Aspinwall,  plaintiff,  and  said  O.  C.  Aspinwall,  defendant, 
for  the  purpose  of  cheating  and  defrauding  the  said  R.  W. 
Sabin  out  of  said  amount  due  him  for  services  performed 
by  him  as  attorney  of  and  for  plaintiff  in  and  about  the 
management  of  this  cause. 

"  3d.     That  the  said  satisfaction  of  said  decree  for  tem- 
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porary  alimony  is  oollusive,  fraudulent,  and  void  as  against 
the  said  claim  of  the  said  R.  W.  Sabin  for  said  attorney 
fee  due  him  as  aforesaid,  and  the  said  satisfaction  should 
be  set  aside  and  be  held  for  naught,  so  far  as  the  same  in 
any  manner  interferes  with  the  collection  from  the  said  de- 
fendant of  the  amount  of  said  attorney  fee  due  the  said  R. 
W.  Sabin  as  aforesaid. 

^^  4th.  That  at  the  time  of  the  making,  signing,  and 
filing  of  the  said  satisfaction  of  the  said  decree  for  temporary 
alimony,  the  said  Lena  Aspinwall,  plaintiff,  and  the  said 
O.  C.  Aspinwall,  defendant,  well  knew  that  the  said  R. 
W.  Sabin  had  a  lien  for  his  services  as  plaintiff's  attorney 
in  said  cause  for  the  sum  of  $300,  and  that  no  part  of  the 
same  had  been  paid. 

'^  5th.  That  at  the  time  of  the  making,  signing,  and  fil- 
mg  of  the  said  satisfaction  of  said  decree  for  temporary  ali- 
mony, the  said  O.  C.  Aspinwall,  defendant,  had  due  and  l^al 
notice  of  the  lien  of  the  said  R.  W.  Sabin  upon  the  said  de- 
cree for  the  amount  of  J300  for  his  services  as  attorney  for 
and  on  behalf  of  said  plaintiff  in  said  cause  as  aforesaid." 

It  is  insisted  that  the  court  erred  in  these  findings,  and 
that  the  findings  should  have  been  in  favor  of  plaintiff  in 
error.  This  question  cannot  be  examined  for  the  reason 
that  the  certificate  of  the  judge  of  the  district  court,  at- 
tached to  the  bill  of  exceptions,  shows  affirmatively  that 
the  evidence  before  him  at  the  hearing  of  the  motion  is  not 
all  included  therein.     The  certificate  is  as  follows : 

"  In  addition  to  the  above,  the  other  affidavits  contained 
in  the  former  bill  of  exceptions  heretofore  signed  and  filed 
in  this  case  were  considered  by  the  court.  And  be  it  fur- 
ther remembered  that  the  forgoing  as  above  stated  is  all 
the  evidence  offered  on  the  trial  of  said  cause  either  by  the 
said  R.  W.  Sabin  or  the  defendant,  and  the  objections  made 
to  the  evidence,  the  rulings  of  the  court  thereon  and  excep- 
tions thereto,  and  the  said  defendant  prays  the  court  now 
here  to  sign  and  seal  this,  his  bill  of  exceptions,  which  is 
accordingly  done,"  etc. 


JULY  TERM,  1887.  77 

Aipinwall  T.  Sabin. 

Eveiy  presumption  is  in  favor  of  the  correctness  and 
r^ularity  of  the  proceedings  of  the  trial  court,  and  error 
cannot  be  presumed.  Bedford  v,  Rubx/y  17  Neb.,  98. 
Therefore  it  should  affirmatively  appear  that  the  bill  of  ex- 
ceptions contiuns  all  the  evidence  submitted  to  the  trial 
court.     R.  R.  Co.  v.  Menk,  4  Id.,  21. 

It  is  said  that  ^'  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter, the  case  having  been  settled  and  dismissed  by 
the  parties  to  the  action  and  the  costs  paid."  In  support 
of  this  petition  the  decision  of  this  court  in  Lavender  v» 
AtkivSy  20  Neb.,  206,  is  cited.  We  do  not  think  that  case 
is  in  point  here.  As  we  have  seen,  the  finding  of  the  couii; 
in  this  case  is  that  plaintiff  in  error  and  his  wife  had  full 
notice  of  the  lien  of  the  defendant  in  error,  and  that  the 
'settlement  was  made  collusively  and  fraudulently  for  the 
purpose  of  defrauding  defendant  in  error.  So  far  as  this 
proceeding  is  concerned,  this  finding  must  stand  as  true. 
In  the  case  cited  it  is  said  :  "No  question  of  attorney's 
lien  arises.  No  effort  was  made  to  comply  with  the  pro- 
visions of  the  statute  conferring  such  lien.  Whatever 
rights  Lavender's  attorneys  may  have  against  defendants, 
if  any,  arise  solely  upon  their  contract,  and  cannot  be  liti- 
gated in  this  proceeding."  In  that  case  the  attorneys 
sought  to  intervene  and  continue  the  litigation  of  the  main 
case  as  plaintiffs.  In  this  case  the  alleged  settlement  is 
attacked  as  fraudulent  in  so  far  as  it  affects  the  rights  of 
defendant  in  error.  It  is  a  well-settled  principle  of  law 
that  fraud  vitiates  everything  into  which  it  enters.  School 
Didrid  v.  Randall,  5  Neb.,  411.  Therefore,  if  the  settle- 
ment was  made  as  found  by  the  court,  it  was  void  as  to  de- 
fendant in  error. 

No  notice  of  the  pendency  of  the  motion  was  given  to 
or  served  upon  Lena  Aspinwall,  the  plaintiff  in  the  orig- 
inal case.  This  fact  is  urged  in  support  of  the  contention 
that  the  district  court  had  no  jurisdiction  over  her,  and 
therefore  could  not  legally  make  the'  order  complained  of. 
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As  no  relief  is  sought  as  against  h^,  and  it  is  not  sought 
to  affect  her  rights  in  any  particular^  and  no  judgment  or 
order  was  rendered  against  her,  we  cannot  see  that  for  that 
reason  a  judgment  could  not  be  entered  against  plaintiff  in 
error,  who  appeared  to  the  merits  without  objection. 

No  error  affirmatively  appearing  of  record,  the  judg- 
ment of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Isaac  R.  Hughes,  appellee,  v.  Walter  R.  Reese 
AND  Martha  Prichard,  Administratix  of  the 
estate  of  Joseph  Prichard,  appellants. 

Brldenoe  examined,  and  Sdd,  To  sustain  the  decree  of  the  district 
court. 

Appeal  from  the  district  court  for  Bu|^lp  county. 
Heard  below  before  Hamer,  J. 

Calkins  &  Pratt,  for  appellants. 

TT.  L.  Oreene,  for  appellee, 

Reese,  J. 

This  action  is  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate.  The  all^ations  of  the  petition 
are,  in  substance,  that  on  the  date  of  the  alleged  contract 
plaintiff  purchased  of  defendant  Prichard  a  quantity  of 
land,  containing  in  all  320  acres.  The  land  in  'dispute  con- 
sists of  eighty  acres  held  by  Prichard  under  a  contract  with 
the  Union  Pacific  Railroad  Company,  the  payments  for 
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which  had  not  all  matured.  It  is  alleged  that  in  the  pur- 
chase this  land  was  valued  at  $400 ;  the  unpaid  part  of 
the  purchase  price  due  the  railroad  company  to  be  deducted 
thereirom  and  assumed  by  plaintiff^  leaving  $225  to  be 
paid  Prichard.  That  at  the  time  of  the  completion  of 
said  contract  Prichard  made  the  proper  conveyances  by 
which  he  transferred  the  other  lands  to  plaintiff,  but  that 
by  a  mistake  or  oversight,  as  he  claimed,  he  had  omitted 
to  bring  with  him  the  contract  with  the  railroad  company 
for  the  land  in  question,  they  having  I)oen  mislaid,  but 
that  he,  Prichard,  would  find  them  and  cause  the  proper 
assignment  to  be  made.  That  plaintiff  has  at  all  times 
been  ready  and  willing  to  comply  with  the  contract  on  his 
part  and  make  the  payments  due,  but  that  upon  demand 
Prichard  has  failed  and  refused  to  make  the  transfer  of 
the  contracts.  That  relying  upon  his  purchase  he  took 
possession  of  the  real  estate  and  has  made  valuable,  per- 
manent, and  lasting  improvements  thereon.  That  defend- 
ant Beese  had  full  knowledge  of  his  purchase  and  posses- 
sion, but  that  by  a  fraudulent  collusion  with  Prichaiti  he 
bad  assumed  and  pretended  to  purchase  the  land  of  Prich- 
ard and  had  taken  an  assignment  of  the  contracts  therefor. 

The  answer  of  Beese  is  to  the  effect  that  Prichard  held 
the  land  by  contracts  with  the  Union  Pacific  Railroad 
Company,  and  that  for  a  valuable  consideration  he  had  in 
good  faith  purchased  the  same  and  had  received  the  assign- 
ment thereof,  which  had  been  approved  by  the  railwad 
company,  and  that  said  contracts  contained  a  provision 
that  no  assignment  thereof  should  be  valid  without  the  con- 
sent of  the  railroad  company  endorsed  thereon  in  writing. 
Certain  payments  to  the  railroad  company  are  pleaded,  and 
the  averments  of  the  petition  are  denied  generally.  To 
this  answer  plaintiff  filed  a  reply  consisting,  in  substance, 
of  a  general  denial  of  its  allegations. 

The  answer  of  Prichard  was  in  all  essential  respects  sim- 
ilar to  that  of  Reese,  with  the  further  averment  that  the 
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failure  to  assign  the  contracts  to  plaintiff  was  owing  to  his 
refusal  to  pay  the  purchase  money,  which  had  been  often 
demanded,  and  that  after  waiting  more  than  a  year  there- 
for he  had  in  good  faith  sold  the  contracts  to  Beese. 

To  this  answer  no  reply  was  filed,  but  some  time  there- 
after the  death  of  Prichard  was  suggested  of  record  and 
the  cause  was  revived  against  Martha  Prichard,  the  ad- 
ministratrix of  his  estate,  who  filed  an  answer  to  the  peti- 
tion disclaiming  any  interest  in  the  subject-matter  of  the 
action  adverse  to  either  of  the  other  parties,  but  claimed 
it  as  belonging  to  the  estate  of  Prichard.  There  appears 
to  have  been  no  effort  to  establish  this  claim  of  ownership. 
The  decree  was  in  favor  of  plaintiff.     Defendant  appeals. 

In  view  of  the  subsequent  answer  of  the  administratrix, 
we  must  treat  the  former  answer  of  Prichard  as  out  of  the 
case  and  dispose  of  it  upon  the  issues  presented  by  the 
pleadings  filed  by  plaintiff  and  defendant  Reese. 

As  we  understand  the  case  presented  by  appellant,  it  is 
that  the  decree  is  not  supported  by  sufficient  evidence.  Not 
that  the  testimony  was  conflicting  and  that  the  decision  of 
the  trial  court  was  against  the  weight  of  evidence,  but  that 
upon  the  whole  case  there  was  not  sufficient  shown  to 
entitle  plaintiff  to  the  relief  sought.    We  cannot  so  view  it. 

There  is  no  doubt  but  that  the  land  was  purchased  by 
plaintiff  as  alleged  in  his  petition.  This  is  admitted.  It 
must  also  be  said  to  have  been  proven  with  sufficient  clear- 
ness that  at  the  time  of  the  payment  of  the  money  and  the 
execution  of  the  conveyances  of  the  other  lands  purchased, 
the  only  reason  assigned  by  Prichard  for  the  failure  to 
transfer  the  contract  was,  that  by  inadvertence,  or  for  some 
other  reason,  he  had  failed  to  bring  with  him  to  the  office 
where  the  transfers  were  made,  the  contracts  upon  which 
the  assignments  should  be  endorsed.  It  was  then  agreed 
that  the  transfer  should  be  made  at  another  time,  and  $100 
of  the  money  paid  was  given  back  to  plaintiff  to  be  used 
by  him  until  the  proper  assignment  was  made.     Plaintiff 
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then  took  possession  of  the  land  in  qnestiou,  made  im- 
provements thereon,  and  still  retains  possession;  all  of 
which  was  known  to  appellant  when  he  made  the  purchase 
of  Pridiard.  I  quote  from  his  cross-examination  as  fol- 
lows: 

''I  understood  that  he^  Hughes,  bought  a  portion  of 
Prichard's  land.  I  knew  the  breaking  was  done,  and  the 
well  dug,  and  the  stable  put  up  there.  I  cannot  say  at 
what  time  I  talked  with  Prichard  about  purchasing  this 
eighty,  but  some  little  time  before  I  bought  it  in  the  sum- 
mer he  spoke  about  it,  and  then  I  guess  nothing  was  said 
about  it  until  a  day  or  two  before  I  made  the  trade.  I 
did  not,  before  or  at  the  time  of  buying  the  land,  inform 
Hughes  that  I  talked  of  buying  the  place.  I  made  no 
inquiries  to  learn  if  Hughes  owned  the  land  only  of  Prich- 
ard, when  I  got  the  papers,"  etc.  He  resided  about  a  half 
mile  from  the  land.  The  improvements  spoken  of  were 
made  upon  the  land  in  dispute.  It  is  therefore  apparent 
that  appellant  Reese  was  charged  with  full  notice  of  all  the 
rights  of  plaintiff  and  that  his  purchase  was  subject  thereto. 

It  is  quite  clear  that,  while  separate  valuations  were 
placed  upon  the  three  tracts  of  land  included  in  the  pur- 
chase, yet  the  contract  between  plaintiff  and  Prichard  for 
the  purchase  of  the  three  tracts  was  an  entire  contract,  and 
the  apparently  unexpected  absence  of  the  contracts  with 
the  railroad  company  alone  prevented  its  completion  on  the 
day  the  other  transfers  were  made.  John  H.  Roe,  who 
was  a  witness  for  plaintiff,  testified  upon  tlie  trial  that 
Prichard  and  plaintiff  came  to  his  office  after  they  had  been 
to  the  court  house  to  relinquish  the  pre-emption  claim, 
*^  that  Prichard  was  to  have  transferred  the  contracts  to 
two  eighties  of  railroad  land,  and  he  did  transfer  the  con- 
tracts to  one  eighty,  and  felt  in  his  pockets  for  the  contracts 
to  the  other  eighty,  and  seemed  surprised  not  to  find 
them,"  and  the  witness  continues :  '^  I  think  he  went  to  an- 
other part  of  the  room  and  looked  in  his  overcoat  pocket, 
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and  came  back  and  said  he  must  have  left  the  other  con- 
tract at  home  in  his  trunk,  and  would  bring  them  down 
the  next  time  he  came  and  assign  them.  Then  Hughes 
paid  the  money.  I  know  I  was  making  a  receipt  for  a 
back  payment  at  the  time  to  Hughes.  I  counted  the 
money — just  $800,  including  a  check  for  even  $600,  and 
the  balance  in  gold.^^  The  witness  further  testified  that 
some  minutes  afterwards  Prichard  stated  that  he  would 
not  need  all  the  money  until  the  next  fall,  and  returned  to 
plaintiff  $100,  to  be  used  by  him  until  that  time. 

In  consideration  of  all  of  these  fisuste  and  of  the  fact  of 
the  possession  by  plaintiff  of  all  the  land  purchased,  and 
the  compliance  with  the  terms  of  the  contract  on  his  part^ 
we  think  he  is  entitled  to  the  performance  thereof. 

The  decree  of  the  district  court  is  thereforeaffirmed. 


Decbee  affibked. 


g    ®|  The  other  judges  concur. 


Feteb  Connelly  and  Patrick  Duffy,  platntipfs  in 
ERROR,  V.  Charles  W.  Edgerton  and  David  N. 
Miller,  defendants  in  error. 

1.  Fraud.    The  question  of  intent,  in  cms  of  an  alleged  frandolent 

conyayanoe  of  property,  is  one  of  &ct,  to  be  decided  by  the  trial 
jury  under  the  instructionfl  of  the  court. 

2.  Witnesses:    BXAHiKATioir.    Where,  in  the  examination  in 

chief  of  a  witness,  a  question  is  asked  to  which  objection  is 
made,  which  is  sustained,  the  party  desiring  the  eridence  must 
offer  to  proye  the  facts  sought  to  be  established,  before  error 
can  be  assigned  upon  such  ruling. 

szPSBT  TSSTiMONT.     Where  a  competent  witness  is 


called  as  an  expert  to  testify  as  to  the  value  of  property,  his 
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teetimoDy  is  not  rendered  inadmissible  by  reason  of  the  fact 
that  he  had  not  seen  the  property  since  about  one  month  prior 
to  the  time  when  the  valne  was  to  be  established ;  it  being 
shown  by  other  testimony  that  the  property  was  in  substantially 
the  same  condition  at  both  periods  of  time. 

4.     :    .    Where  a  witness  is  called  as  an  expert  to  tes- 

tiiy  as  to  the  yalne  of  property  in  dispnte,  and  it  is  shown  npon 
examination  that  he  is  competent  to  so  testify  and  his  testimony 
is  taken,  and  npon  cross-examination  he  is  asked  if  his  estimate 
of  yalae  is  not  based  on  what  he  wonld  giye  for  the  property, 
which  he  answers  in  the  affirmative,  a  motion  to  strike  from 
the  record  all  of  the  testimony  of  the  witness  was  properly 
overruled.  Such  answer  would  not  render  the  witness  incom- 
petent to  testify,  but,  if  unexplained,  might  tend  to  diminish 
the  weight  of  his  testimony. 

5.  Judgment.     As  to  parties  before  the  court,  and  respecting  a 

matter  within  its  jurisdiction,  a  judgment  without  a  finding  to 
support  it  is  not  void,  but,  at  most,  meiely  erroneous,  and  sub- 
ject to  reversal  by  a  suitable  proceeding  in  a  tribunal  having 
authority  to  review  it.    Doty  v.  Sumner ^  12  Neb.,  378. 

6.  Attaonment:    jubisdictiok.    Where  proceedings  in  attach- 

ment are  irregular  and  amendable,  but  not  void,  and  no  objec- 
tion is  made  thereto  by  the  defendant  in  the  action,  such  proceed- 
ings cannot  be  attacked  or  questioned  collaterally  by  third 
parties. 

7.  Levy:    seyebal  writs.    Different  attachments  of  the  same  prop- 

erty may  be  made  by  the  same  officer,  and  one  inventory  and  ap- 
praisement will  be  sufficient,  and  it  is  not  necessary  to  return 
the  same  with  more  than  one  order.  Civil  Code,  {  209.  There- 
fore when  a  constable  receives  an  order  of  attachment  and  pro- 
ceeds to  levy  the  same  on  a  part  of  a  stock  of  goods,  and  before 
making  the  inventory  and  appraisement  other  orders  of  attach- 
ment are  placed  in  his  hands  for  execution,  he  may  properly 
levy  upon  property  of  sufficient  value  to  satisfy  all  of  such  orders, 
and  make  but  one  return  of  the  inventory  and  appraisement. 
In  such  case  he  cannot  be  charged  with  making  an  excessive 
leivy,  unless  the  value  of  the  property  seized  exceeds  a  proper 
levy  to  satisfy  all  such  orders  and  probable  costs;  and  even  in 
snch  case  the  question  can  only  be  raised  by  the  parties  to  the 
action.  As  between  third  parties  in  a  collateral  proceeding,  the 
levy  would  be  valid. 

8.  Verdict  in  an  action  of  replevin,  Held^  Sufficient. 
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Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

/.  /.  (y  Connor  and  Thurston  &  Hail,  for  plaintiffs  in 
error. 

Redich  &  liedick,  Howard  B.  Smithy  and  Charlea  Ogden, 
for  defendants  in  error. 

Reese,  J: 

This  was  an  action  in  replevin  instituted  by  plaintiffs  in 
error  (who  claim  the  possession  of  the  property  in  dispute, 
by  virtue  of  a  chattel  mortgage)  against  defendants  in 
error  (a  constable  and  the  sheriff  of  Douglas  county),  who 
also  claimed  the  possession,  but  by  virtue  of  the  levy  of 
certain  attachments  upon  it  as  the  property  of  the  mort- 
gagor. The  contest  is  between  the  mortgagees  and  cred- 
itors— the  former  asserting  the  bona  fides  of  their  mortgage, 
the  latter  contending  that  it  is  fraudulent.  The  decision 
of  this  question  of  fact  was  peculiarly  within  the  province 
of  the  trial  jury,  and  we  are  unable  to  see  that  it  should  be 
disturbed. 

The  actual  indebtedness  at  the  time  of  the  execution  of 
the  mortgage  was  about  $1,800,  while  the  mortgage  was 
given  to  secure  two  notes — one  for  $400,  due  in  ninety 
days  from  its  date,  and  one  for  $7,600,  due  in  five  years 
from  date,  each  drawing  interest  at  the  rate  of  ten  per 
cent  per  annum,  the  former  bearing  date  August  13,  the 
latter  August  16, 1883.  The  testimony  in  the  case  is  quite 
voluminous,  and  we  can  see  no  good  purpose  to  be  sub- 
served by  discussing  it  at  length.  While  it  is  true  that 
the  fact  that  the  mortgage  was  given  for  a  larger  amount 
than  the  actual  indebtedness  is  not  by  any  means  conclusive 
evidence  of  fraud,  and  especially  so  when  the  explanation 
is  sought  to  be  made  that  the  excess  was  for  the  purpose  of 
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covering  future  advances  and  ci-edits  to  be  made  by  the 
mortgagee  to  the  mortgagor,  yet  such  an  overstatement  of 
the  debt  may  be  said  to  indicate  fraud,  and  the  question 
then  becomes  one  for  the  trial  jury  to  decide,  under  all  the 
circumstances  of  the  case  and  the  instructions  of  the  court. 
Jones  on  Chattel  Mortgages,  §  92,  and  cases  there  cited.  In 
connection  with  the  fact  of  the  amount  named  in  the  mort- 
gage and  notes  being  largely  in  excess  of  the  actual  indebt- 
edness, the  further  fact  that  the  mortgagor  was  permitted 
to  retain  possession  of  the  mortgaged  property  and  sell  the 
same  in  the  usual  course  of  trade  (the  property  being  the 
fixtures,  furniture,  and  stock  of  liquors  in  a  saloon),  to- 
gether with  the  explanation  that  all  the  proceeds  of  such 
sale  were  to  be  applied  to  the  payment  of  the  indebtedness 
secured  by  the  mortgage,  was  submitted  to  the  jury  under 
proper  instructions.  The  whole  question  of  fraudulent 
intent  on  the  part  of  the  parties  to  the  mortgage  was  before 
the  jury.  Their  verdict  must  be  final,  if  no  other  of  the 
alleged  errors  occurring  on  the  trial  are  found  to  call  for  a 
reversal  of  the  judgment. 

It  was  shown  by  the  testimony  of  Peter  Connelly,  one 
of  the  plaintiffs,  that  he  was  in  the  wholesale  liquor  trade. 
He  was  then  asked  to  ^' state  whether  or  not  it  is  not  the 
custom  among  wholesale  liquor  men  to  do  this  kind  of 
business,''  referring  to  taking  the  notes  and  mortgage  for 
a  larger  amount  than  the  actual  indebtedness,  for  the  pur- 
pose of  covering  future  advances.  This  question  was 
objected  to  upon  the  usual  grounds,  and  the  objection  was 
sustained,  to  which  an  exception  was  taken,  and  the  ruling 
of  the  court  is  now  assigned  for  error.  While  we  think 
the  ruling  of  the  court  was  correct,  yet,  under  the  repeated 
decisions  of  this  court,  no  error  can  be  successfully  assigned 
in  such  case  without  an  offer  of  proof  of  the  facts  sought 
to  be  established.  Mathews  v.  The  State,  19  Neb.,  338. 
Masters  v.  Marsh,  Id.,  462.  Lipscomb  v,  Lyon,  Id.,  622. 
No  such  offer  was  made. 
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One  Stubendorf,  who  was  one  of  the  appraisers  in  the 
attachment  proceeding,  which  was  about  one  month  prior  to 
the  institution  of  this  suit,  was  a  witness,  and  was  asked  as 
to  the  value  of  the  property  at  the  time  he  examined  it  and 
made  the  appraisement.  Over  the  objection  of  plaintiff  he 
was  permitted  to  testify.  No  objection  is  made  as  to  his 
competency.  It  being  shown  that  the  property  remained  in 
the  same  condition  from  time  of  the  appraisement  until  the 
seizure  under  the  replevin  proceeding — the  testimony  was 
admissible  as  tending  to  prove  the  value  at  the  time  of  the. 
replevin.  It  was  for  the  jury  to  weigh  and  compare  with 
all  the  other  testimony  upon  the  same  subject,  and  while, 
possibly,  not  entitled  to  as  much  credence  as  if  the  estimate 
had  been  made  on  the  date  of  the  levy,  yet  it  was  compe- 
tent. 

Objection  is  made  to  the  ruling  of  the  court  in  allowing 
the  witness,  Orchard,  to  testify  as  to  the  value  of  linoleum. 
This  objection  is  based  upon  the  alleged  fact  that  no  sudi 
property  had  been  levied  upon,  and  that  the  effect  of  the 
testimony  was  to  increase  the  value  of  the  property  in  dis- 
pute, in  the  estimation  of  the  jury,  when  in  fact  there  was 
no  such  item  in  dispute.  The  linoleum  referred  to  was  the 
matting  or  floor  covering  for  the  saloon,  purchasal  by  the 
mortgagor  of  the  witness.  It  very  clearly  appcai*s  tliat  the 
name  given  by  the  witness  referred  to  the  property  in  dis- 
pute, but  which  by  the  other  witnesses  was  denominated 
oil  cloth.  The  testimony  clearly  referred  to  the  same 
article,  and  was  therefore  properly  admitted. 

One  Charles  Little  was  called  as  a  witness,  on  the  part 
of  the  defense,  for  the  purpose  of  proving  the  value  of  the 
fixtures  in  the  saloon,  they  being  a  part  of  the  property  in 
dispute.  He  testified  that  he  had  been  engaged  in  the 
saloon  business  ten  or  twelve  years,  had  purchased  the 
property  spoken  of,  and  was  acquainted  with  their  values, 
and  testified  to  the  same.  On  cross-examination  he  was 
asked,  if  in  giving  his  estimate  of  the  values  he  did  not 
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base  it  on  what  he  woald  be  willing  to  give  for  them.  His 
answer  was,  he  did.  In  view  of  this  answer,  counsel  moved 
to  strike  the  whole  of  the  testimony  of  the  witness  from  the 
record.  The  motion  was  overruled,  and  properly  so.  The 
witness  had  shown  himself  to  be  a  competent  one,  having 
experience  and  knowledge  of  the  matters  concerning  which 
he  testified.  The  single  answer  made  might  serve,  in 
some  d^ree,  to  diminish*  the  weight  of  his  testimony,  but 
it  could  not  render  it  inadmissible. 

Objection  was  made  to  the  introduction  of  the  dockets  of 
various  justices  of  the  peace,  showing  judgments  against 
McGnire,  the  mortgagor.  As  there  are  a  number  of  these 
judgments  attached  to  the  record  as  exhibits,  we  will  not 
discuss  the  objection  to  each  one  separately,  but  will  notice 
the  objections  in  a  general  way.  It  is  urged  that  some  of 
them  showed  upon  their  hce  that  they  had  been  tampered 
with;  meaning,  we  suppose,  that  they  had  been  changed 
since  their  entry  upon  the  docket.  As  the  transcripts 
attached  to  the  record  are  wholly  silent  upon  this  pointy 
and  no  proof  was  offered  thereon,  it  would  be  impossible 
for  us  to  say,  from  the  record,  whether  the  judgments  were 
as  originally  rendered  or  not,  but  we  must  presume  they 
were.  Others  are  attacked  because  they  contain  no  finding 
of  fact.  While  this  would  be  sufficient  to  reverse  a  judg- 
ment by  the  proper  proceeding  in  error,  yet  the  judgment 
is  not  for  that  reason  void.  Hansen  v.  Bergquistj  9  Neb., 
278.  Doty  v.  Sumner,  12  Id.,  378.  McNamara  v,  Cabon^ 
21  Neb.,  589. 

It  is  claimed  that  the  levy  under  the  first  writ  of  attach- 
ment was  void,  and  therefore  all  subsequent  levies  must 
figdl  with  it.  We  do  not  believe  the  first  levy  was  void, 
although  somewhat  irregular.  It  might  be  subject  to  be 
set  aside  by  the  court  to  which  it  was  returned,  and  yet  be 
valid  when  collaterally  attacked.  This  writ  was  issued  by 
the  county  court  in  an  action  in  which  the  sum  claimed 
was  $210.00.     By  section   16  of  chapter  20,  Compiled 
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Statutes,  it  is  provided  that  the  proceedings  upon  such 
orders  shall  be  the  same,  as  near  as  may  be,  as  in  actions 
brought  in  the  district  court  Section  210  of  the  civil 
code  provides  that  the  officer  shall,  *'In  the  presence  of 
two  residents  of  the  county,  declare  that  by  virtue  of  said 
order  he  attaches  said  property  at  the  suit  jof  the  plaintiff, 
and  the  officer,  with  the  said  residents,  who  shall  be  first 
sworn  or  affirmed,"  shall  make  an  inventory  and  appraise- 
ment, etc.  Instead  of  strictly  following  the  provisions  of 
this  section,  the  officer  seems  to  have  followed  section  929, 
which  provides  for  the  levy  of  attachments  issued  by  a 
justice  of  the  peace.  His  return  recites  that  he,  ''In  the 
presence  and  hearing  of  Charles  Ogden  and  Fred.  Getsche, 
two  credible  persons,  did  declare  that  by  virtue  of  this 
order,  I  attached  said  property  at  the  suit  of  Max  Meyer 
&  Co.,  and  I  did  then  and  there  attach  it,  and  I  then,  with 
Fred.  Stubendorf  and  Henry  Nestor,  two  householders  of 
the  county  of  Douglas,  after  administering  to  them  an  oath 
to  truly  inventory  and  appraise  said  property,  made  a  true 
inventory  and  appraisement,'^  etc.  The  contention  is,  that 
as  the  witnesses  of  the  attachment  did  not  make  the  ap- 
praisement, the  levy  and  possession  were  wrongful  and 
void.  We  think  differently.  It  is  quite  probable  that 
had  objection  been  made  to  the  return  in  the  county  court, 
the  return  might  have  been  set  aside,  if  not  amended  so  as 
to  conform  to  the  law,  or  a  new  appraisement  might  have 
been  ordered.  But  the  levy,  the  seizure  of  the  property, 
when  attacked  in  this  collateral  way,  cannot  be  held  to  be 
void.  We  know  of  no  rule  requiring  so  strict  a  construc- 
tion of  this  section  of  the  code. 

It  is  claimed  that  the  levy  under  this  writ  was  excessive. 
If  so,  it  should  have  been  set  aside  in  the  court  having 
jurisdiction  of  the  cause.  Ptigh  v.  QtUowai/y  10  O.  S., 
488.  But  the  evidence  shows  that  after  the  levy  and  be- 
fore the  appraisement  the  other  attachments  followed,  and 
therefore  it  was  proper  that  but  one  appraisement  should 
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be  made.  CSvil  Code,  §  209.  Again,  these  proceedings 
all  seem  to  have  been  satisfactory  to  McGuire,  the  defend- 
ant in  the  actions,  and  so  long  as  he  was  satisfied,  and  per- 
mitted them  to  go  unquestioned,  they  ought  to  stand,  the 
court  wherein  the  proceedings  were  had  having  jurisdio- 
tion.  The  same  rule  must  apply  to  objections  made  to  the 
affidavit  for  attachment.  It  appears  that  in  the  caption  or 
title  of  the  cause  the  name  of  Patrick  Dufiy  was  inserted 
instead  of  P.  H.  McGuire.  The  docket  of  the  county 
court  shows  affirmatively  that  an  affidavit  for  attachment 
was  filed  in  the  cause.  Had  objection  been  made  by  Mc- 
Guire to  the  form  of  the  affidavit,  it  would  doubtless  have 
been  sustained  unless  cured  by  amendment.  But  no  such 
objection  was  made.  These  plaintiffs  cannot  question*  it  in 
this  action.     Rudolf  v»  McDonald,  6  Neb.,  166. 

The  last  objection  which  demands  our  attention  is  as  to 
the  verdict  of  the  jury.  It  is  as  follows,  omitting  the 
formal  parts : 

"  We,  the  jury  duly  empaneled  and  sworn  to  try  the  issues 
joined  in  the  above  entitled  case,  do  find  for  the  defend- 
ants. We  further  find  that  at  the  commencement  of  this 
suit  the  defendants  were  entitled  to  the  possession  of  the 
property  in  controversy.  We  further  find  that  the  value 
of  said  property,  being  the  interest  of  the  defendants 
therein,  was  $2,597.00,  and  we  assess  the  damages  of  said 
defendants  by  reason  of  the  wrongful  detention  of  the 
property  at  $246.16,  being  the  interest  on  said  value  to  the 
first  day  of  this  term." 

It  is  insisted  that  this  verdict  does  not  find  the  value  of 
the  possession  of  defendants  as  required  by  law. 

Section  191  of  the  civil  code  is  as  follows:  "In  all 
cases  where  the  property  has  been  delivered  to  the  plaintiff, 
where  the  jury  shall  find,  upon  issue  joined,  for  the  de- 
fendant, they  shall  also  find  whether  the  defendant  had  the 
right  of  property  or  the  right  of  possession  only  at  the 
commencement  of  the  suit ;  and  if  they  find  either  in  his 
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favor,  they  shall  assess  such  damages  as  they  think  right 
and  proper  for  the  defendant;  for  which,  with  costs  of  suit, 
the  court  shall  render  judgment  for  the  defendant." 

The  verdict  finds  for  the  defendants  and  that  they  were 
entitled  to  the  possession  of  the  property ;  it  also  finds  the 
value  of  the  interest  of  defendants  to  be  $2,597.00  and  the 
damages  for  the  wrongful  detention.  This  is  a  sufficient 
compliance  with  the  section  above  quoted.  It  conforms  in 
substance  to  the  form  given  in  Maxwell's  PL  and  Pr.„ 
489  and  490.  There  is  no  claim  that  the  value  of  the  int^v 
est  of  defendants  as  found  by  the  jury  exceeded  the  actual 
value  of  the  property. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


The  Nebraska  &  Colorado  Railroad  Company, 

PLAINTIFF   IN  ERROR,  V.  MiNNIE  O.  StORER  AND 

M.  L.  Storer,  defendants  in  error. 

1.  Railroads:    damages  for  bight  of  way:  appeal.    Under 

the  statute,  as  it  stood  prior  to  the  act  of  March  31, 1887,  in  order 
to  appeal  from  the  assessment  of  damages  which  the  owner  of 
any  real  estate  had  sustained  by  the  appropriation  of  his  land 
to  the  use  of  any  railroad  corporation,  it  was  only  necessary  to 
file  in  the  office  of  the  clerk  of  the  district  court  of  the  proper 
county,  within  sixty  days  after  the  filing  of  the  report  containing 
the  award  of  such  damages  with  the  county  judge,  a  transcript 
of  the  condemnation  proceedings  upon  which  such  award  of 
damages  was  made. 

2.     :    :    .    A  paper  headed  "Transcript,"  but 

consisting  of  a  certified  copy  only  of  the  report  of  the  commis- 
sioners appointed  by  the  county  judge  to  assess  the  damages* 
etc.,  containing  their  assessment  and  award  of  damages,  Jffeld^ 
Sufficient  to  give  the  appellate  court  jurisdiction  of  the  cause. 
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Error  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Morris,  J. 

T.  M.  Marqaett  and  J".  W.  Deweese,  for  plaintiff  in  error. 
JET.  W.  Short,  for  defendants  in  error. 
Cobb,  J. 

This  cause  comes  to  this  court  upon  a  petition  in  error  to 
the  district  court  of  Nuckolls  county.  The  following  errors 
are  alleged: 

''  1st.  The  court  erred  in  entertaining  jurisdiction  of  said 
case  against  the  objections  filed  by  the  plaintiff  herein  to  the 
effect  that  no  notice  of  appeal  was  ever  served  on  the  plain- 
tiff herein  by  the  defendant  herein,  and  no  transcript  of 
the  condemnation  proceedings  in  the  county  court  was  ever 
filed  on  appeal  in  the  district  court  by  either  party  in  the 
action. 

"2d.  The  court  erred  in  overruling  the  objections  to 
entertaining  the  appeal,  and  in  assuming  jurisdiction,  which 
were  made  by  the  plaintiff  herein. 

''3d.  The  court  erred  in  impaneling  the  jury  in  said 
case  to  try  the  issues,  and  in  rendering  judgment  against  the 
plaintiff  herein  on  the  verdict  of  said  jury." 

But  one  paper  was  filed  in  the  case  in  the  district  court, 
except  the  objections  to  the  jurisdiction  of  the  court  to  pro- 
ceed, made  on  the  part  of  the  appellee  in  said  court  (plaint- 
iff in  error  here).  Said  paper  is  headed  "  Transcript,"  and 
is  duly  certified  to  by  the  county  judge  of  the  proper  county 
as  being  "a  true  and  correct  transcript  of  the  commission- 
ers' report  as  returned  to  the  county  court  of  Nuckolls 
county,"  and  recorded.  It  does  not  contain  the  application 
of  the  railroad  company,  plaintiff  in  error,  for  the  appoint- 
ment of  commissioners  to  appraise  the  right  of  way  for  the 
said  railroad,  nor  the  order  or  orders  of  tlie  said  county 
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court  upon  such  application ;  but  it  contains,  by  way  of 
recital,  the  fact  of  the  appointment  of  said  six  disinterested 
freeholders,  residents  of  Nuckolls  county,  by  the  county 
judge  of  said  county,  to  appraise  the  damages  accruing  to 
the  appellees  by  reason  of  the  appropriation  of  the  real 
estate  therein  described  taken  for  right  of  way,  side  track, 
and  railroad  purposes  by  the  Nebraska  &  Colorado  Rail- 
road Company,  situtated  in  said  county,  as  shown  by  the 
plat  and  profile  of  said  road  as  submitted  to  the  said  com- 
missioners by  the  agent  of  said  railroad  company;  also 
describing  said  land  and  specifying  the  amount  of  such 
damage  as  found  by  the  said  commissioners.  Which  said 
transcript  also  contains,  appended  to  the  said  report  of  com- 
missioners, a  certificate  of  the  said  county  judge  of  the  pay- 
ment by  the  said  railroad  company  into  the  hands  of  said 
county  judge,  for  the  owners  of  said  land,  the  amount  of 
the  said  award  of  damages,  eta 

The  question  raised  by  this  petition  in  error  is  clearly 
one  of  jurisdiction.  The  theory  of  the  plaintiff  in  error  is, 
that  the  district  court  had  no  jurisdiction  of  the  case,  except 
to  refuse  to  hear  or  consider  it. 

In  the  case  of  Gifford  v.  The  R.  V.  &  K.  R.  R.  Cb.,  20 
Neb.,  638,  we  held  that  "the  right  of  appeal  from  the 
award  of  commissioners  in  the  assessment  of  damages 
sustained  by  an  owner  of  real  estate  by  the  appropria- 
tion of  the  same  to  the  use  of  a  railroad  corporation,  may 
be  availed  of  and  perfected  by  the  filing  of  a  transcript 
from  the  county  judge  of  the  condemnation  proceedings," 
etc. 

In  the  case  at  bar  the  paper  headed  "Transcript,"  here- 
inbefore referred  to,  was  filed  in  the  oflSce  of  the  clerk  of 
the  district  court  within  sixty  days  from  the  filing  of  the 
award  of  damages  with  the  county  judge,  and  so  if  it  is 
a  transcript  there  was  an  appeal  taken,  and  the  district 
court  had  jurisdiction  of  the  cause.  It  cannot  be  contended 
that  it  is  a  perfect  or  complete  transcript.     Neither  can  it 
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be  said  not  to  be,  in  part^  a  transcript  of  the  condemnation 
proceedings.  The  condemnation  proceedings,  doubtless, 
consist  of  the  application  of  the  railroad  company,  appel- 
lant, to  the  county  judge  for  the  condemnation  and  assess- 
ment of  damages  of  its  right  of  way  upon  and  across  the 
lands  of  appellees,  either  separately  or  with  others;  the 
precept  of  the  county  judge  directing  the  sheriff  to  summon 
commissioners  to  assess  the  damages,  with  the  return  of 
the  sheriff  thereon;  and  the  '^ report  in  writing  to  the 
county  judge''  of  the  said  commissioners  of  the  discharge 
of  the  duty  for  which  they  were  appointed,  with  the  amount 
of  damages  as  found  by  them,  etc.  A  perfect  and  complete 
transcript  would  embrace  copies  of  each  of  these  papers. 
But  does  not  the  filing  in  the  proper  office,  within  the  lim- 
ited time,  of  a  certified  transcript,  consisting  of  copies  of 
two,  or  even  but  one,  of  said  papers,  confer  upon  the  dis- 
trict court  jurisdiction  to  compel  the  supplying  of  the 
missing  papers  by  an  order  in  the  nature  of  a  certioraH 
to  the  county  judge?  There  can  be  no  doubt  of  it.  It 
follows,  then,  that  that  which  has  been  done  is  not  void,  it 
being  susceptible  of  amendment. 

Proceedings  by  suggestion  of  a  diminution  of  the  record 
and  application  for  an  order  to  the  county  judge  in  the 
nature  of  a  certiorari  to  send  up  the  balance  of  the  record 
were  open  to  the  appellee  as  well  as  the  appellant.  It  was 
not  necessary  that  the  record  should  be  perfected  in  order 
to  give  the  district  court  jurisdiction ;  for  wc  have  seen^ 
as  I  think,  that  it  already  had  jurisdiction  for  one  purpose, 
and  I  think  that  it  is  of  the  nature  of  jurisdiction  that  if  it 
exists  for  one  purpose  it  exists  for  all  purposes.  But  it 
often  occurs  that  while  a  court  has  jurisdiction  of  a  cause 
it  finds  itself  powerless  to  do  full  justice  between  the  par- 
ties, for  the  want  of  a  full  and  perfect  record.  When  such 
proves  to  be  the  case  such  record  or  the  additional  papers 
necessary  to  perfect  the  record  will  be  ordered  supplied 
by  the  court,  upon  the  su^estion  and  motion  of  either 
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party  to  the  cause.  Formerly  this  was  accomplished  by 
writ  of  certiora/riy  which  wonld  only  issue  in  such  case 
upon  a  suggestion  of  a  dimimUion  of  the  record.  Under 
the  present  system  of  practice  the  order  of  the  court  in 
which  the  cause  is  pending  upon  appellate  proceeding,  on 
the  court  or  tribunal  below,  takes  the  place  of  the  more 
formal  and  expensive  writ.  If  after  one  order  has  issued 
and  a  return  made  thereto  it  appears  that  the  record  is 
still  imperfect,  other  orders  may  issue  on  the  su^estion  of 
the  same  or  the  opposite  party.  And  such  was  the  law  in 
the  time  of  James  the  First.  See  Smith  v,  Henry  Skipwith, 
Cro.  Jac.,  277.  In  practice,  when  either  party  conceives 
that  the  record  as  returned  by  the  court  below  is  defective 
in  that  it  does  not  truly  present  some  matter  or  proceeding 
of  such  lower  court  necessary  to  the  proper  presentation  of 
his  case  or  defense,  he  will  suggest  such  defect  and  obtain 
an  order  for  the  supplying  of  the  deficiency,  and  not  other- 
wise. 

In  the  case  at  bar,  in  order  that  the  records  of  the  dis- 
trict court  be  logically  and  historically  perfect,  they  should 
have  been  made  to  show  the  application  by  the  railroad 
company  to  the  county  judge  for  the  condemnation  and 
appraisement  of  damages,  etc.,  and  the  issuance  of  the  pre- 
cept by  the  county  judge  to  the  sheriff  for  the  summon- 
ing of  the  six  freeholders  of  the  county  to  appraise  the 
damage,  as  well  as  the  finding  and  appraisal  and  damages, 
as  made  by  them,  but  it  was  not  necessary  that  the  record 
contain  those  papers  in  order  to  enable  the  court  to  do  jus- 
tice between  the  parties.  One  of  them  was  prepared  and 
filed,  and  the  other  sued  out,  served,  and  acted  upon,  by  the 
railroad  company,  appellee  in  the  district  court  and  plain- 
tiff in  error  here.  It  was  therefore  bound  by  both  the 
form  and  substance  of  such  records,  as  well  as  by  the  action 
of  the  county  judge  and  the  appraisers  appointed  by  him, 
it  not  having  appealed  therefrom,  and  could  not  have  de- 
sired a  transcript  of  such  papers  for  the  purpose  of  basing 
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any  motion  or  other  action  thereon  in  the  district  court. 
But  even  if  it  did,  the  way  was  open,  as  we  have  seen,  for 
it  to  have  caused  tlie  same  to  be  supplied.  On  the  other 
hand  the  appellants  in  the  district  court,  and  defendants  in 
error  here,  made  no  objection  to  the  form  or  substance  of 
the  application  of  the  railroad  company  to  the  county 
judge,  nor  to  the  precept  or  other  actions  of  the  county 
judge  thereupon,  nor  to  the  persons  selected  as  disinter- 
ested freeholders  of  the  county  to  appraise  the  damages 
oontemplated  by  such  action.  They  only  appealed  from 
the  consideration  and  judgment  of  such  commissioners  as 
to  the  amount  of  damages  which  they  had  sustained  by  reason 
of  the  taking  of  the  right  of  way  for  the  railroad  of  said 
company  over  and  upon  the  lands  of  the  appellant.  For 
the  purpose  of  retrying  the  question  of  the  amount  of  such 
damages  before  the  district  court  and  a  jury,  it  is  not  con- 
ceived possible  that  any  reference  would  necessarily  have 
been  had  to  either  of  the  papers  not  embraced  in  the  tran- 
script, and  so,  while  the  court  would  probably  out  of 
abundant  caution  have  lent  its  aid  to  either  party  upon 
its  application  for  an  order  requiring  the  missing  record  to 
be  supplied,  yet  I  do  not  think  that  in  the  absence  of  such 
application  it  was  error  on  the  part  of  the  district  court 
to  hold  jurisdiction  of  the  case,  and  to  try  aud  determine 
it^  in  the  absence  of  the  papers  above  specified. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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1 67  284       The  Dakota  Stock  and  Grazing  Company,  Lim- 
ited^ PLAINTIFF  IN  ERROR,  V.  EdWARD  R.  PrICE, 

Frank  Price,  Lewis  G.  Jenks,  and  Charles 
W.  Seaburg,  as  Price  &  Jenks,  defendants 

IN   ERROR. 

Oontract:  sesgission:  payment:  tender.  D.  oompany  pur- 
chased of  P.  &  J  a  herd  of  cattle  and  calves,  ranch,  the  poeses- 
sory  right  of  herding  range,  and  miscellaneous  oufit  of  herding 
and  ranching  property,  situated  at  and  known  as  *'The  Chadron 
Creek  Ranche,  "  on  Chadron  Creek,  in  Sioux  county,  Nebraska. 
The  purchase  price  was  |76,630,  $50,000  of  which  was  paid 
down,  the  remaining  sum,  $26,630,  was  to  be  paid  on  or  before 
the  26th  day  of  June,  next  ensuing  the  date  of  purchase,  April 
7th,  1883;  also  a  sum  equal  to  the  running  expenses  of  the 
herd  from  December  26th,  1883,  to  the  day  of  payment. 
There  was  a  bill  of  sale,  expressing  the  terms  of  sale  as 
above,  signed  by  P.  &  J.,  and  placed  in  escrow  in  a 
bank  at  Cheyenne,  Wyoming  Territory,  with  the  following 
memoranda:  *' Placed  in  escrow  with  Morton  E.  Poet  &  Co., 
this  10th  day  of  April,  1884,  to  be  delivered  to  said  Dakota 
Stock  &  Grazing  Company,  Limited,  upon  compliance  by  said 
company  with  the  terms  of  within  instrument,  such  compliance 
to  be  evidenced  by  the  acknowledgment  in  writing  thereof  by 
Price  &  Jenks,  otherwise  to  be  returned  to  Price  &  Jenks.'' 
About  the  4th  day  of  June,  the  agent  of  D.  Co.  informed  P.  &  J. 
personally,  at  the  city  of  Chicago,  that  he  was  on  his  way  to 
Cheyenne,  and  the  Chadron  Creek  ranch,  for  the  purpose  of 
closing  up  said  business.  On  the  6th  he  wrote  them  from  Coun- 
cil Bluffs,  Iowa,  requesting  them  to  come  or  send  an  order  to 
Chadron  Creek,  whereby,  on  their  part,  the  business  might  be 
settled  up;  and  again  on  the  10th,  he  telegraphed  them  from 
Cheyenne  to  the  same  purpose.  On  the  11th  P.  &  J.  replied  by 
telegraph  from  Chicago:  **  Impossible  to  make  delivery  or  set- 
tlement now.     Will  be  in  Cheyenne  prepared  June  26th. " 

In  an  action  by  D.  Co,  to  rescind  said  contract  and  reoovei 
back  the  money  paid  thereon,  Held^ 

1.  That  D.  Co.  was  not  in  default  by  reason  of  its  not  paying 
or  tendering  the  $26,530  due  on  the  oontract  of  purchase,  and  a 
sum  equal  to  the  expense  of  keeping  the  herd,  as  provided  in  the 
contract,  at  the  bank  of  Morton  E.  Post  &  Co.,  at  Cheyenne,  P. 
&  J.  declining  to  give  any  assurance  that  the  property  at  Chad- 
ron Creek  ranch  would  be  delivered,  or  the  dominion  thereof 
turned  over  to  it  on  that  day. 
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2.  That  P.  &  J.  were  in  defanlt  in  failing  and  lefnsing  to 
take  the  necessary  steps  to  enable  them  to  deliver  the  possession, 
control,  and  dominion  of  the  property  to  D.  Go.  on  the  26th  day 
of  Jane,  or  sooner,  in  case  D.  Co.  chose  to  make  payment  and 
"take  over''  the  property  before  that  date,  and  in  failing  to- 
deliver,  the  property  sold  on  the  date  last  above  mentioned. 

3.  That  npon  the  facts  and  law  above  stated,  D.  Go.  may 
rescind  the  contract  of  purchase,  and  recover  bock  the  money 
paid  thereon. 

Error  to  the  district  court  for  Lincoln  county.  Tried 
below  before  Hamer,  J. 

J,  C.  Cowin,  for  plaintiff  in  error. 

John  L.  Webster  and  J.  M.  Woolworth,  for  defendants 
in  error. 

Cobb,  J. 

This  action  was,  in  effect,  an  action  to  rescind  a  con- 
tract made  by  the  plaintiff  company  with  the  defendants 
for  the  purchase  by  it,  from  them,  of  a  quantity  of  per- 
sonal property,  and  to  recover  back  from  them  a  sum  of 
money  paid  thereon.  The  contract  was  evidenced  by  a 
paper  writing  executed  by  the  defendants  to  the  plaintiff, 
in  the  form  of  a  deed,  which  I  here  copy  from  the  bill  of 
exceptions : 

"  Know  all  men  by  these  presents :  That  we.  Price  & 
Jenks,  a  firm  composed  of  Edward  R.  Price,  Frank  Price, 
and  Lewis  G.  Jenks,  existing  and  doing  business  in  the 
county  of  Laramie,  Wyoming,  and  Charles  W.  Seabury, 
of  Boston,  Massachusetts,  by  Price  &  Jenks,  aforesaid,  his 
agents  and  attorneys  in  fact,  and  Theodore  W.  Sterling,  of 
New  York  City,  by  Price  &  Jenks,  his  agents  and  attomeyaf 
in  fact,  parties  of  the  first  part,  and  the  Dakota  Stock  and 
Grazing  Company  (limited),  a  corporation  created  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  kingdom  of 
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Great  Britain^  and  doing   business   in  the   territoiy  of 
Wyoming,  party  of  the  second  part,  witnesseth : 

"That  for  and  in  consideration  of  the  sum  of  ten  thou- 
sand (10,000)  dollars,  lawful  money  of  the  United  States 
of  America,  to  the  said  parties  of  the  first  part  in  hand 
paid,  at  or  before  the  ensealing  and  delivery  hereof,  receipt 
whereof  is  hereby  acknowledged,  and  the  further  sum  of 
forty  thousand  (40,000)  dollars,  lawful  money  of  the 
United  States  of  America,  to  be  paid  by  the  party  of  the 
second  part  to  the  parties  of  the  first  part  on  or  before  the 
tenth  (10th)  day  of  April,  1884,  and  the  fiirther  sum  of 
twenty-six  thousand  five  hundred  and  thirty  (26,530) 
dollars,  lawful  money  of  the  United  States  of  America, 
and  also  a  sum  in  like  money  equal  to  all  the  running  ex- 
penses of  the  herd  of  neat  cattle  and  property  hereinafter 
described  and  hereby  conveyed,  paid,  laid  out,  or  incurred 
by  said  first  parties — from  and  including  the  twenty-sixth 
(26th)  day  of  December,  1883,  up  to  and  including  the 
day  of  such  payment,  to  be  paid  by  the  party  of  the  second 
part  to  the  parties  of  the  first  part,  on  or  before  the  twenty- 
sixth  (26th)  day  of  June,  1884— 

"  The  said  parties  of  the  first  part  have  sold  and  con- 
veyed,, and  by  these  presents  do  hereby  sell,  assign,  trans- 
fer, convey,  and  set  over  unto  the  said  party  of  the  second 
part,  and  to  its  successors  and  assigns,  all  the  following 
described  neat  cattle,  horses,  mules,  ranches,  buildings, 
fences,  improvements,  brands,  grazing  rights  and  privileges, 
goods  and  chattels,  situate,  lying,  and  being  on  Chadron 
creek,  Sioux  county,  Nebraska,  and  more  particularly 
desmbed  as  follows,  to-wit : 

'^  All  the  herd  of  neat  cattle  and  all  the  noat  cattle  com- 
posing the  herd  of  the  said  parties  of  the  first  part,  consist- 
ing of  seventeen  hundred  and  thirty-three  (1,733)  head  of 
grown  neat  cattle,  and  six  hundred  and  eight  (608)  calves, 
the  increase  of  the  said  neat  cattle,  as  the  said  neat  cattle 
were  tallied,  and  the  said  calves  were  branded  and  tallied 
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during  the  year  1883  by  the  said  parties  of  the  first  part 
as  the  same  are  now  ranning  or  ranging,  be  they  more  or 
less,  at  the  date  of  the  execution  hereof,  on  the  range  of  the 
said  parties  on  and  in  the  county  adjacent  to  Chadron 
creek,  Sioux  county,  Nebraska,  or  wheresoever  the  same  or 
any  part  thereof,  may  be  running,  ranging,  or  be  found ; 
the  said  neat  cattle  all  being  branded  and  marked  with  one 
or  more  of  the  following  brands,  to-wit:— "E,"  "E,^' 
*'  ET,"  and  also  all  the  increase  of  the  said  neat  cattle, 
branded,  unbranded,  or  hereafter  to  be  branded. 

'^  And  also  the  brands  aforesaid,  as  the  same  are  now 
recorded  in  the^county  of  Laramie,  Wyoming,  and  in  the 
county  of  Cheyenne,  Nebraska,  and  all  the  right,  title,  and 
interest  of  the  said  first  parties,  or  either  of  them,  of,  in, 
and  to  the  said  brands,  and  all  the  privil^es  and  rights  of 
the  said  first  parties,  or  either  of  them,  to  the  said  brands 
appertaining,  with  full  power  and  authority  to  the  said 
party  of  the  second  part,  and  its  successors  and  assigns,  to 
have  the  said  brands,  or  either  of  them,  transferred  to  it^ 
self  or  others,  according  to  law,  where  the  same  are  now 
recorded  in  the  names  of  said  first  parties. 

''And  also  all  the  saddle  horses  of  the  said  first  parties 
belonging  to  and  used  in  connection  with  the  aforesaid 
herd  of  neat  cattle,  and  now  in,  upon,  and  about  the  range 
and  ranch  of  said  first  parties  on  Chadron  creek  aforesaid, 
and  being  in  number  sixty-seven  (67)  head,  more  or  less, 
and  all  branded  with  the  aforesaid  ''  E  '^  brand  on  the  left 

hip. 

''  And  also  all  the  mules  of  the  said  first  parties  branded 
with  the  aforesaid  "  E  "  brand  on  the  left  hip,  consisting 
of  four  (4)  head,  more  or  less,  as  the  same  are  now  running 
and  ranging  upon  the  ranch  and  range  aforesaid  of  said 
first  parties,  and  as  the  same  are  now  being  used  in  con- 
nection with  the  said  herd  of  neat  cattle.  And  also  one 
log  ranch  house,  one  log  stable,  one  log  tool  house  and 
wagon  shed,  one  log  hen  house,  four  (4)  corrals,  one  wire 
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fence  enclosing  hay  meadow,  one  wire  fence  enclosing  gar- 
den, together  with  all  other  improvements,  whether  herein 
enumerated  or  not,  of  said  first  parties,  situate  on  Chadron 
creek,  Sioux  county,  Nebraska,  aforesaid. 

'^  And  also  all  the  possessory  rights  of  said  first  parties, 
of,  in,  and  to  the  ranch  and  range  upon  whidi  the  said 
neat  cattle  have  been  heretofore  ranging  and  running,  as 
the  same  have  been,  and  are  at  the  date  of  these  presents, 
enjoyed,  occupied,  possessed,  and  held  by  the  said  first 
parties. 

^^  And  also  all  the  branding  irons  of  the  brands  afore- 
sdd,  three  (3)  wagons,  one  (1)  mowing  machine,  one  (1) 
rake,  two  (2)  sets  of  harness,  one  lot  of  lumber,  and  all  the 
camp,  ranch  and  round-up  outfits,  and  all  tools,  implements, 
machinery,  utensils,  furniture,  provisions,  and  supplies, 
and  all  other  articles  of  personal  property  belonging  to  said 
first  parties,  now  in,  upon,  or  about  the  said  ranch,  whether 
herein  enumerated  or  not,  to  the  said  herd  of  cattle  apper- 
taining or  belonging.  To  have  and  to  hold  the  same,  and 
each  and  every  part  and  parcel  thereof,  to  the  said  party  of 
the  second  part,  and  to  its  successors  and  assigns  forever. 

''  And  the  said  parties  of  the  first  part  for  themselves, 
their  executors,  administrators,  and  assigns,  hereby  cove- 
nant and  agree  to  and  with  the  said  party  of  the  second 
part  and  its  successors  and  assigns,  that  the  number  of  neat 
cattle^  as  hereinbefore  given,  were  actually  by  them  tallied 
and  counted ;  and  that  the  number  of  calves  stated  as  hav- 
ing been  by  them  branded  and  tallied,  were  actually  branded 
and  tallied  by  them  during  the  year  1883,  and  that  they, 
the  said  parties  of  the  first  part,  have  not  since  the  afore- 
said tally  and  count  of  the  neat  cattle  hereby  sold  and  con- 
veyed, sold  or  in  any  manner  of  disposed  the  same,  nor  of 
any  part  thereof;  and  that  they  have  good  right  and  law- 
ful authority,  in  manner  and  form  aforesaid,  to  sell  and 
convey  the  aforesaid  neat  cattle,  property,  rights,  and  privi- 
1^^;  that  the  same,  and  each  and  every  part  and  parcel 
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thereof,  are  now  free  and  clear  of  and  from  any  and  all 
encumbranoes  and  liens  of  what  kind  and  nature  soever; 
and  that  the  same  and  each  and  every  part  and  parcel 
thereof,  except  the  possessory  rights  aforesaid,  in  the  quiet 
and  peaceable  possession  of  said  second  party  and  its  suc- 
cessors and  assigns,  against  the  lawful  claims  of  any  and 
all  persons  whomsoever  they  shall  and  will  warrant,  and 
by  these  presents  forever  defend. 

"In  witness  whereof,  the  said  parties  of  the  first  part 
have  hereunto  set  their  hands  and  seals,  this  seventh  day 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-four. 

"Signed,  sealed,  and  delivered  in  presence  of  Samuel 
Rosendale. 
"  (Signed)  Price  &  Jenks,  [Seal.] 

"(Signed)  Edward  R.  Price,  [Seal.] 

By  Price  &  Jexks, 

His  Attorneys  in  fact. 

"(Signed)  Frank  Price,  [Seal.] 

"  (Signed)  Louis  G.  Jenks,  [Seal.] 

"  (Signed)  Charles  W.  Seabury,    [Seal.] 

By  Price  &  Jenks, 

His  Attorneys  in  fact. 
"  (Signed)  Theodore  W.  Sterling,  [Seal.] 

By  Price  &  Jenks, 

His  Attorneys  in  facf 
At  the  foot  of  said  instrument  appears  the  following 
receipt: 

"  Cheyenne,  April  10,  1884. 
"  Received  from  the  Dakota  Stock  and  Grazing  Com- 
pany, Limited,  forty  thousand  ($40,000)  dollars,  by  hand 
of  M.  E.  Post  &  Co.,  being  the  second  payment  on  the 
within  bill  of  sale. 

"  (Signed)  Price  &  Jenks.^' 

And  accompanying  it,  the  following  memoranda: 
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"Bill  op  Sale  from  Price  &  Jenks  to  Dakota 
Stock  And  Grazing  Company,  Limited. 
"  Placed  in  escrow  with  Morton  E.  Post  &  Co.,  this 
10th  day  of  April,  1884,  to  be  delivered  to  said  Dakota 
Stock  and  Grazing  Company,  Limited,  upon  compliance 
by  said  company  with  the  terms  of  within  instrument^ 
such  compliance  to  be  evidenced  by  the  acknowledgment 
in  writing  thereof,  by  Price  &  Jenks,  otherwise  to  be  re- 
turned to  Price  &  Jenks." 

Although  the  delivery  of  the  above  instrument  is  duly 
witnessed,  it  seems  to  be  conceded  that  it  never  was  in  Ibot 
delivered  to  the  plaintiff  but  placed  in  the  banking  house 
of  Morton  E.  Post  &  Co.,  at  Cheyenne.  The  ranch  and 
range  on  Chadron  creek,  Sioux  county,  Nebraska,  where 
said  cattle  and  other  personal  property  were  situated,  are 
distant  about  two  hundred  miles  from  Cheyenne,  which  at 
that  time  was,  as  appears  from  the  abstract,  the  nearest 
railroad  or  telegraph  point  thereto.  There  was  no  means 
of  communication  or  travel  between  those  two  points, 
except  private  horseback  or  wagon,  and  the  time  necessary 
to  travel  from  one  point  to  the  other  was  "  four  or  five  days 
in  round  numbers."  In  all  the  transactions  of  the  case 
the  plaintiff  was  represented  by  one  Richard  Frew^i,  its 
manager  and  agent.  At  the  date  of  the  deed,  or  contract 
for  the  sale  of  the  property,  the  cattle,  calves,  ranch,  and 
other  property  therein  described,  at  Chadron  creek  ranch, 
were  in  the  care,  custody,  and  control  of  Robert  Harrison, 
foreman  of  the  defendants,  and  the  cattle  were  being 
herded  and  cared  for  by  him,  with  the  assistance  of  some 
eight  or  ten  hired  men  or  cow  boys,  all  in  the  service  of  the 
defendants.  From  the  date  of  the  contract  of  sale  until  the 
23d  day  of  June,  1884,  Frank  Price  and  Lewis  G.  Jenks, 
the  active  members  of  the  firm  of  Price  &  Jenks,  defend- 
ants, were  both  in  Chicago,  Illinois.  On  or  about  the 
first  day  of  June,  1884,  they,  or  one  of  them,  wrote  to 
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Robert  Harrison,  their  foreman  at  the  ranch,  not  to  turn 
any  of  the  property  over  to  Mr.  Frewen,  nor  to  anybody 
else,  until  he  had  an  order  from  them.  About  the  middle 
of  June,  Frewen  deposited  $33,000  in  the  hands  of  Mor- 
ton E.  Post  &  Co.,  at  Cheyenne,  and  instructed  G.  W. 
Collins,  their  cashier,  to  pay  to  Price  &  Jenks  the  balance 
or  final  payment  of  $26,530,  together  with  the  expense 
account  for  keeping  the  herd,  on  the  26th  day  of  June,  if 
they  could  show  Mr.  Collins,  or  would  assure  him,  that 
the  property  would  be  delivered  or  turned  over  to  him  on 
that  day.  He  then  proceeded  to  the  ranch  on  Chadron 
creek,  arrived  there  on  the  23d  day  of  June,  and  informed 
Mr.  Harrison,  foreman  in  charge,  that  he  would  be  there 
on  the  26th  day  of  June  for  the  purpose  of  receiving,  and 
prepared  to  receive,  the  possession  of  the  herd,  ranch,  and 
other  property  embraced  in  the  sale,  and  asked  him 
whether  he  had  received  instructions  from  Price  &  Jenks  to 
deliver  the  property.  On  the  26th  day  of  June,  Frewen 
again  went  to  the  Chadron  creek  ranch  with  his  foreman, 
prepared  to  receive  the  possession  of  the  property,  and  de- 
manded the  same  from  Mr.  Harrison,  the  foreman  of  Price 
&  Jenks,  which  was  refused. 

On  the  same  day,  the  26th  day  of  June,  Frank  Price 
and  Lewis  G.  Jenks  went  to  the  banking  house  of  Mor- 
ton E.  Post  &  Co.,  at  Cheyenne,  and  of  G.  W.  Collins, 
cashier  in  charge,  demanded  payment  of  the  sum  of  $26,- 
530-  remaining  unpaid  on  the  cattle  deal,  also  the  ex- 
pense account.  Mr.  Collins  expressed  his  readiness  and 
willingness  to  pay  these  sums  on  being  satisfied,  or  assured, 
that  the  property  would  be  delivered  on  that  day ;  but  de- 
dined  to  pay  without  such  assurance.  They  declined  to 
give  such  assurance,  but  offered  to  give  him  an  order  on 
their  foreman  for  the  property. 

At  the  trial  to  a  jury,  upon  proof  of  facts  of  which  the 
foregoing  is  the  substance,  the  district  court  directed  a  find- 
ing for  the  defendants,  overruled  the  plaintiff's  motion  for 
a  new  trial,  and  rendered  a  judgment  for  the  defendants. 
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The  plaintiflF  brings  the  cause  to  this  court  on  error. 
There  are  several  errors  assigned ;  but  as  the  case  turns  on  the 
6th,  "that  the  verdict  is  contrary  to  law,"  and  as  counsel 
have  not  discussed  them  in  detail,  they  will  not  be  set  out 
or  specified  here;  and  our  discussion  will  be  confined  to 
the  consideration  of  the  correctness  of  the  court's  direction 
to  the  jury. 

Counsel  on  neither  side,  either  in  their  brie&  or  at  the 
bar,  attach  much,  if  any,  importance  to  the  fact  that  the 
contract  was  delivered  only  as  an  escrow,  but  rather  treat 
the  terms  of  the  contract  as  defining  the  rights  of  the  par- 
ties, as  well  as  their  respective  duties  toward  each  other, 
the  same  as  though  it  had  been  delivered  to  the  plaintiff^ 
or  had  existed  only  in  parol.  lu  this  respect  I  will  follow 
them  in  considering  the  law  of  the  case. 

As  we  have  seen,  the  purchase  price  of  the  property,  as 
agreed  upon,  was  seventy-six  thousand  five  hundred  and 
thirty  dollars.  Fifty  thousand  dollars  of  this  sum  was 
paid  at  and  about  the  date  of  the  purchase,  leaving  twenty- 
six  thousand  five  hundred  and  thirty  dollars  to  be  paid  with- 
out interest  on  or  before  the  26th  day  of  June  next  ensuing. 
No  place  of  payment  is  named  in  the  contract,  nor  in  the 
memorandum  accompanying  the  same  when  delivered  in 
escrow  to  Morton  E.  Post  &  Co.  Neither  is  it  to  be  gath- 
ered from  the  language  of  such  contract  or  memorandum, 
or  the  facts  and  circumstances  of  the  case,  as  they  appear  to 
me,  that  it  was  the  intention  of  the  parties  to  make  Chey- 
enne the  l^al  place  of  payment.  I  conclude,  therefore, 
that  the  money  was  payable  to  the  defendants  generally, 
unless  the  location  of  the  property  which  it  was  the  duty 
of  the  defendants  to  deliver  to  the  plaintiff  simultaneous- 
ly with  such  payment  be  held  to  have  made  the  place  of 
payment  at  the  site  thereof.  The  additional  sum,  being  the 
amount  of  the  running  expenses  of  the  property  pending 
the  n^otiations  and  making  of  the  final  payment,  will  be 
referred  to  further  on,  but  for  the  present  I  will  observe 
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that  it  was  doubtless  the  intention  of  the  parties  that  it 
should  be  payable  at  the  same  time  and  place  as  the  final 
payment  on  the  property. 

It  may  be  admitted,  as  oontended  for  by  counsel  for  de- 
fendants in  error,  that  upon  the  making  of  the  contract, 
and  payment  of  the  fifty  thousand  dollars  thereon,  the  title 
in  the  property  passed  to  the  plaintiflT  in  error,  yet  it  is 
evident  that  neither  the  possession  nor  the  right  of  posses- 
sion of  the  property  passed  to  it  at  that  time. 

The  case  of  Marsh  et  al.  v.  McPfi^rfKm,  105  U.  8.,  709, 
cited  by  counsel  for  the  plaintiff,  arose  out  of  the  sale  of  a 
large  number  of  combined  reapers  and  mowing  and  self- 
raking  machines,  then  in  the  hands  of  local  agents  of  the 
vendors  at  various  points  in  Nebraska  and  Kansas.  The 
contract  or  bill  of  sale  acknowledged  payment  in  full  for 
said  machines,  and  contained  words  of  present  grant,  de- 
livery, and  warranty.  In  the  opinion  the  court  say:  "The 
contract  undoubtedly  had  the  effect  to  pass  the  title  to  the 
machines  from  Marsh  &  Marsh  to  McPherson,  and  the 
right  of  possession;  but  whether  the  purchaser  obtained 
actual  possession  could  not  be  conclusively  inferred  from 
the  contract  merely." 

There  are  many  cases  like  Leonard  v.  Davis,  1  Black, 
476,  cited  by  counsel  for  defendants  in  error,  where  it  was 
held  that  where  certain  saw  logs  were  sold  while  floating 
in  the  water  and  only  in  the  constructive  possession  of  the 
owner,  a  symbolic  delivery  was  sufficient  to  pass  the  title. 

The  case  of  Boynton  v.  Veazie,  24  Me.,  286,  which  was 
also  a  saw  log  case,  is  an  authority  to  the  same  effect.  I  quote 
from  the  syllabus:  "The  law  relating  to  the  delivery  of 
personal  property  does  not  require  parties  to  a  sale  to  per- 
form acts  extremely  inconvenient,  if  not  impossible;  but 
it  accommodates  itself  to  their  business  and  to  the  nature 
of  the  property."  See  also,  Chaplin  v.  Rogers,  1  East, 
192. 

In  the  case  at  bar,  the  property  was  in  the  actual  posses- 
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sion  of  the  vendors.  Through  their  foreman  and  hired 
men,  they  were  in  its  actual  possession  as  much  as  though 
it  had  been  locked  in  their  stables ;  and  while  it  is  true 
that  it  was  not  contemplated  by  the  parties  to  the  sale 
that  the  cattle  would  be  rounded  up  on  the  26th  day  of 
June  and  tolled  off  head  by  head  to  the  plaintiff,  it  was 
contemplated  that  the  foreman  of  the  defendants,  the  local 
commander  of  the  forces  through  which  the  dominion  of 
the  defendants  over  the  property  was  exerted  and  recog- 
nized, would  be  withdrawn,  and  the  authority  and  propri- 
etorship of  the  plaintiff  recognized  and  acknowledged. 
That  was  the  kind  of  delivery  convenient  and  proper,  in 
view  of  the  business  of  the  parties,  and  the  nature  of  the 
property,  and  so  the  law  ^^accommodates  itself^'  thereto* 
That  was  the  kind  of  delivery  of  the  property  which  it 
was  the  duty  of  the  defendants  to  make  to  the  plaintiff  on 
the  26th  day  of  June,  or  on  such  day  previous  thereto  as 
the  plaintiff  may  have  designated  for  closing  up  the  trans- 
action, and  to  give  them  reasonable  notice  thereof,  and  to 
be  present  by  its  officer  or  agent  ready  and  willing  to  per- 
form its  part  of  the  contract.  The  place  of  delivery  was, 
in  the  nature  of  things,  at  the  ranch  on  Chadron  creek, 
the  temporary  residence  of  the  foreman  and  men  in  charge 
of  the  property,  and  prima  facie  the  place  where  the  prop- 
erty was. 

This,  then,  being  the  place  of  delivery,  and  the  26th  day 
of  June  the  day  of  payment,  it  must  have  been  within  the 
contemplation  of  the  parties  when  making  the  contract 
that  they  would  both  be  present  there,  on  that  day ;  the 
one  to  receive  the  money  and  deliver  the  dominion  of  the 
property,  the  other  to  make  payment,  and,  in  the  language 
of  the  witness,  "  take  ever  the  property."  I  am  strength- 
ened in  this  belief  by  the  consideration  of  the  circumstance 
that  it  was,  as  already  stated,  provided  in  the  contract  that 
in  addition  to  the  payment  of  twenty-six  thousand  five 
hundred  and  thirty  dollars,  to  be  paid  on  or  before  the 
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26th  day  of  June^  1884^  there  was  also  to  be  paid  a  sum 
of  money  equal  to  all  the  running  expenses  of  the  herd  of 
neat  cattle  and  property  in  said  contract  described  and  con- 
veyed, psLidy  laid  outy  or  incurred  by  the  defendants  from 
the  26th  day  of  December,  1883,  up  to  and  including  the 
day  of  such  payment.  It  appears  from  the  bill  of  excep- 
tions that  the  claim  presented  under  this  head  by  defend- 
ants, at  the  bank  at  Cheyenne,  on  the  26th  day  of  June, 
amounted  to  the  respectable  sum  of  three  thousand  three 
hundred  seventeen  dollars  and  ninety-nine  cents,  reduced 
by  credits  to  three  thousand  two  hundred  fourteen  dollars 
and  sixty-four  cents.  When  it  is  borne  in  mind  that  the 
plaintiff  was  necessarily  represented  in  these  transactions 
throughout  by  an  agent,  a  person  acting  in  a  fiduciary 
capacity,  it  must  be  apparent  that  it  was  contemplated,  or 
should  have  been,  that  this  account  would  undergo  some 
examination,  scrutiny,  and  verification  before  it  would  be 
paid.  Such  verification,  if  properly  and  intelligently 
made,  would  require  some  time,  and  certainly  the  place  to 
make  it  was  at  the  ranch  where  the  expenditures  were 
made,  the  scene  of  the  transactions  out  of  which  they  grew. 
The  company  had  a  right  to  expect  that  the  defendants 
would  meet  its  agent  at  the  ranch  and  there  exhibit  the 
bill  of  items  of  the  running  expenses  of  the  herd,  so  as  to 
enable  him  to  discharge  his  duty  to  them  by  examining 
and  verifying  the  same,  so  that  the  just  amount  of  such 
running  expenses  might  be  paid  according  to  the  terms  of 
the  contract  and  within  the  time  therein  limited. 

But  it  is  contended  that  the  money,  both  for  the  final 
payment  on  the  price  of  the  proj^erty,  and  the  amount  of 
the  running  expenses,  must  have  been  paid,  or  tendered,  at 
Cheyenne,  within  the  time  limited,  in  order  to  put  the  de- 
fendants in  default  for  failing  to  deliver  the  property,  and 
thus  give  the  plaintiff  the  right  of  rescission.  ,  This  propo- 
sition would  probably  be  unanswerable  were  it  true  that 
within  the  language  of  the  contract,  and  under  all  the  hcts 
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and  circumstances  of  the  transaction,  the  money  was  legally 
payable  at  Cheyenne;  but,  as  before  stated,  I  have  reached 
the  conclusion  that  it  was  either  payable  at  the  ranch,  or 
generally,  to  the  defendants.  Upon  the  first  of  these 
propositions  we  are  reminded  by  counsel  for  defendants,  in 
one  or  both  of  the  briefs,  that  Frewen,  the  agent  of  plain- 
tiff, when  upon  the  stand  as  a  witness  on  his  cross  examin- 
ation, admitted  that  when  he  went  to  the  ranch  in  June^ 
expecting  to  "  take  over  the  property,"  he  took  no  money 
with  him.  This  is  true,  and  had  the  defendants  been 
present,  ready  to  deliver  the  property  upon  the  payment  of 
the  money,  and  had  objected  to  receiving  the  plaintiff's 
check  on  the  ground  that  it  was  not  a  legal  tender,  this 
would  have  put  the  plaintiff  in  default.  But  while  plain- 
tiff would  have  been  legally  in  default,  by  reason  of  its 
agent  not  having  carried  that  large  amount  of  gold  or  legal 
tender  notes  to  the  ranch,  yet  in  a  business  view  it  did 
quite  the  proper  thing,  to  leave  the  money  in  bank,  pre- 
pared to  draw  against  it,  and  until  objected  to  as  not  a  l^al 
tender,  a  check  drawn  against  funds  actually  in  bank  would 
answer  every  l^al  purpose. 

This  was  a  legal  action,  and,  of  course,  the  questions  in- 
volved must  be  decided  on  legal  principles ;  but  it  was  one 
of  that  class  of  actions  which  under  the  former  nomencla- 
ture were  called  actions  of  assumpsit,  an  action  which  was 
not  inaptly  styled  the  equitable  action  of  the  common  law. 
When  a  close  or  doubtful  question  is  involved  in  a  case  of 
this  character,  it  often  occurs  that  the  conduct  of  the  parties 
in  reference  to  the  subject-matter,  as  tending  to  exhibit 
good  faith  and  fair  dealing,  or  the  contrary,  may  be  con- 
sidered. This,  I  think,  is  especially  the  case  in  an  action 
for  the  rescission  of  a  contract. 

In  the  case  at  bar,  the  plaintiff,  a  corporation,  through 
some  officer  pr  agent  not  disclosed  by  the  record,  purchas- 
ed from  the  defendants  cattle  and  ranch  property  at  the 
price,  as  hereinbefore  stated,  of  seventy-six  thousand  five 
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hundred  and  thirty  dollars^  paying  down  in  cash  fifty 
thousand  dollars,  within  a  fraction  of  two-thirds  of  the 
entire  price,  and,  not  to  mention  other  peculiarities  of  the 
transaction,  agreeing  to  leave  the  entire  property  in  the 
hands  of  defendants,  at  plaintiff's  expense,  for  the  period 
of  nearly  three  months.  Somewhat  less  than  a  month  be- 
fore the  expiration  of  this  time,  the  plaintiff  sent  its  agent 
to  this  country  for  the  purpose  of  paying  the  defendants 
the  amount  due  them  on  this  transaction  and  relieving  them 
of  the  possession  and  further  care  of  the  property. 

Arriving  in  New  York  in  the  early  part  of  June,  he 
wrote  to  the  defendants,  whom  he  knew  then  to  be  in  the 
dty  of  Chicago,  adviBing  them  of  the  time  of  his  probable 
arrival  at  that  city,  and  expressing  a  desire  to  meet  them  at 
one  of  the  hotels  there  in  regard  to  this  contract.  Arriving  at 
Chicago  about  the  time  designated,  he  had  an  interview  with 
Mr.  Price,  one  of  the  defendants.  This  interview  seems 
not  to  have  been  a  very  satisfactory  one  to  either  side,  on 
account  of  the  engagements  of  Mr.  Price,  the  indisposition 
of  Mr.  Jenks,  and  the  haste  of  plaintiff's  agent  to  get  on  to 
the  scene  of  operations  at  Cheyenne  and  Chadron  Creek. 
My  only  purpose  in  alluding  to  it  is,  to  note  that  defend- 
ants then  had  ample  notice  that  plaintiff  had  its  agent  in 
this  country  for  the  purpose  of  meeting  its  engagements 
with  them. 

Frewen,  the  plaintiff's  agent,  then  proceeded  west,  and 
arriving  at  Council  Bluffs,  he  wrote  the  defendants  the 
following  letter: 

"Council  Bluffs,  Monday,  6-6,  1884. 
"  My  Dear  Sir — You  will,  of  course,  do  what  you  think 
best,  but  I  would  propose  that  you  should  at  once  send  to 
Cheyenne  a  short  statement  showing  what  moneys  have 
been  paid  out  by  you  since  the  1st  of  January,  1884,  also 
show  what  moneys  you  have  received  on  the  herd  and  what 
still  is  owing  you,  and  at  the  same  time  you  must  authori/ie 
some  person  to  act  for  you,  unless  you  or  one  of  your  part- 
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ners  come  out.  If  this  can^t  be  done,  and  done  very  quick- 
ly, you  can't  blame  me  if  things  don't  go  as  you  wish. 
You  will  also  send  instructions  to  your  foreman  to  turn 
over  everything  to  me  on  his  receiving  a  telegram  on  or 
about  the  26th.  If  you  don't  approve  of  this  you  can 
meet  me  at  Cheyenne  after  I  return  from  the  ranch,  I 
paying  you  the  remainder  sum  for  herd,  leaving  the  mat- 
ter of  stores  and  wages  to  be  dealt  with  qn  my  return  to 
Cheyenne,  on  or  about  1st  of  July.  Of  course,  in  this 
case,  I  should  take  over  ranch  when  payment  is  made, 
about  26th  inst.  I  think  it  was  a  great  pity  you  iailed  to 
meet  me  on  Saturday  through  your  yachting  engagement. 
"Yours 

"Richard  Frewen. 
I  shall  start  up  north  about  Friday." 

Mr.  Frewen  having  arrived  at  Cheyenne,  on  the  10th 
day  of  June  sent  by  telegraph  to  the  defendants  the  fol- 
lowing dispatch: 

"Dated  Cheyenne,  Wyo.,  10.  June  10, 1884. 

"To  F.  Price,  Union  League  Cltjb — I  start  north 
Friday.  Will  pay  at  once  remaining  money,  $26,530, 
settling  for  wages  and  store  after  my  return  from  ranch, 
you  banding  over  the  bill  of  sale  deposited  with  Post,  and 
wiring  man  in  charge  at  ranch  to  turn  over  to  me.     Reply. 

"Frewen." 

To  which  he  received  the  following  reply: 

"  Dated  Chicago,  11  6-11, 1884. 

"To  R.  Frewell,  Cheyenne — Impossible  to  make 
delivery  or  settlement  now.  Will  be  in  Cheyenne,  pre- 
pared, June  26th.  Price." 

The  same  day  of  the  receipt  of  the  above,  Frewen  wrote 
to  the  defendants  the  following  letter,  which  seems  to  be 
without  date: 
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**  Dakota  Stock  and  Grazing  Company,  Limited, 
Cheyenne,  Wyoming  Territory. 
Richard  Frewen,  Manager. 
^*  Messrs,  Price  &  Jenka,  ChicagOy  IU,\ 

"Dear  Sirs — ^Your  telegram  received  to-day.     I  shall 
be  prepared  to  take  over  your  property  in  Nebraska,  at 
your  ranch,  on  the  26th  inst.  and  following  day. 
"Yours  faithfully, 

"Richard  Frewen.'* 

Before  leaving  Cheyenne  for  the  ranch  on  Chadron 
creek,  plaintiff's  agent  left  sufficient  money  in  the  bank 
at  the  former  place  to  pay  all  the  demands  of  defendants, 
with  a  power  of  attorney  and  instructions  to  the  cashier 
of  the  bank,  as  attorney  of  the  plaintiff,  to  pay  to  the  defend- 
aat9  the  amount  of  the  last  payment  on  the  property  upon 
their  assurance  that  the  property  would  be  delivered  on  the 
day  named  in  the  contract.  He  then,  as  we  have  seen, 
proceeded  to  the  ranch,  for  the  purpose  of  "taking  over" 
the  property  pn  or  before  the  26th  day  of  June.  I  lay 
considerable  stress  upon  the  consideration  that  both  sums  of 
money  were  payable,  and  hence  the  delivery  of  the  property 
demandable,  "on  or  before"  the  26th  day  of  June.  But 
under  the  strict  terms  of  the  contract  a  legal  tender  of  the 
926,530  would  have  been  unavailing  unless  the  amount 
of  the  expense  of  the  herd  had  also  been  tendered.  This 
account,  as  we  have  seen,  had  thennot  been  rendered,  and  its 
amount  and  the  items  composing  it  were  quite  unknown 
to  plaintiff  or  its  agent. 

While  there  are  some  expressions  in  one  or  more  of  the 
above  communications  of  Mr.  Frewen  which  I  do  not  fully 
understand,  I  think  his  coui*se,  as  a  whole,  in  respect  to 
this  matter,  as  shown  by  the  bill  of  exceptions,  is  charac- 
terized by  evidence  of  good  faith  and  fair  dealing,  as  well 
towards  defendants  as  toward  his  principal,  the  plaintiff, 
and  while  I  impute  no  bad  faith  to  the  defendants,  yet 
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when  we  consider  the  peculiar  situation  of  the  property, 
and  circumstances  of  the  case,  and  the  magnitude  of  the 
interest  involved,  it  must  be  apparent  that  they  were  not 
anxious  to  see  the  transaction  fairly  and  squarely  closed 
up.  Again,  as  we  have  seen,  under  the  strictest  construc- 
tion of  the  contract  the  plaintiff  had  the  right  to  pay  the 
two  sums  of  money  therein  specified  on  any  day  before  the 
26th  day  of  June,  as  well  as  on  that  day,  and  would  there- 
by not  only  become  entitled  to  the  possession  of  the  prop- 
erty, but  also  to  stop  the  running  of  the  expense  account. 
Therefore  when  the  defendants  telegraphed  the  agent  of  the 
plaintiff,  on  the  11th  day  of  June,  that  it  was  impossible 
to  make  delivery  or  settlement  then,  they  repudiated  the 
contract,  and  this,  taken  in  connection  with  their  failure  to 
deliver  the  property,  and  their  positive  order  to  their  fore- 
man not  to  deliver  it  without  an  order,  which  tliey  never 
gave,  I  think,  gave  the  plaintiff  the  right  to  rescind  the 
contract. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Martin  W.  Sparks,  plaintiff  in  error,  v.  Elisha 
J.  Wilson,  dependant  in  error. 

1.  Contract:    considsbation.  A  verbal  contract  upon  a  sufficieDt 

consideration,  by  which  the  owner  grants  a  lien  upon  personal 
property  to  another  to  secnre  an  obligation,  is  Talid  between  the 
parties  and  those  haying  actual  notice  of  the  existence  of  such 
lien. 

2.  Chattel  Mortgage :    coksidsbation.    A  purchased  a  span  of 

horses  of  B,  giving  his  note  therefor,  with  C  and  D  as  sureties. 
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To  indooe  C  to  sign  the  note  m  sarety,  A  promised  to  execate  a 
chattel  mortgage  od  said  property  to  C,  and  farther  agreed  that 
until  the  execution  of  said  mortgage  G  shonld  retain  a  Hen  on 
said  property.  Afterwards  A  execnted  a  mortgage  to  one  £,  on 
said  property,  and  soon  afterwards  left  the  state  witbont  having 
execnted  a  mortgage  to  C.  D  therenpon,  in  consideration  that 
C  would  release  his  claim  on  the  property,  executed  a  chattel 
mortgage  upon  other  property  to  secure  C  against  the  payment 
of  a  part  or  all  of  the  note  held  by  B.  Held,  That  the  mortgage 
from  D  to  C  was  not  without  a  consideration. 


3.     :    :    QUESTION  FOB  JUEY.     Where  a  mortgage  is 

executed  by  one  co-surety  to  another,  to  secure  him  against  a 
contingent  liability  as  surety,  and  there  is  a  conflict  in  the  tes- 
timony as  to  the  amount  to  be  seoored,  the  question  is  one  for 
the  jury. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Robert  S.  Bibb,  for  plaintiff  in  error. 
Pemberton  &  Bush,  for  defendant  in  error. 
MAXWEIiL,  Ch.  J. 

This  is  an  action  in  replevin,  brought  by  the  defendant 
in  error  against  the  plaiutiff  to  recover  the  possession  of 
certain  personal  property  claimed  by  the  plaintifp  under 
a  chattel  mortgage  executed  by  the  defendant. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  in  error.  The  plaintiff  thereupon 
made  a  motion  for  a  new  trial,  which  motion  was^ overruled 
and  judgment  was  entered  on  the  verdict. 

The  principal  error  relied  upon  is,  that  the  verdict  is 
contrary  to  the  evidence. 

The  testimony  tends  to  show  that  on  the  2d  day  of  Jan- 
nary,  1884,  one  Evans  executed  a  note  for  the  sum  of 
$275,  to  John  J.  Sparks ;  this  note  was  signed  by  the  plaint- 
iff in  error  and  the  defendant  in  error  as  sureties;  it  was 
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due  in  ten  months  from  date.  The  note  was  given  for  a 
span  of  horses  purchased  b^  Evans  from  John  J.  Sparks. 
To  induce  the  plaintiff  in  error  to  sign  said  note  as  surety, 
Evans  agreed  to  execute  a  mortgage  to  him  upon  said 
horses,  and  further  agreed  that  until  the  execution  of  said 
mortgage  the  plaintiff  should  retain  a  lien  on  said  prop- 
erty for  the  amount  of  the  note.  Some  time  prior  to  or 
on  the  9th  day  of  January,  1884 — ^the  exact  date  does  cot 
appear — Evans  and  the  defendant  herein  purchased  a  power 
corn  sheller  from  the  Sandwich  Manufacturing  Company, 
at  Beatrice.  To  secure  the  payment  of  the  purchase  price 
Evans  executed  a  mortgage  upon  the  com  sheller,  and  also 
upon  the  horses  purchased  from  Sparks.  On  or  about  the 
15th  day  of  January,  1884,  Evans  being  about  to  execute 
a  mortgage  upon  the  horses  in  question  to  the  plaintiff,  it 
was  discovered  that  he  had  previously  mortgaged  the  same 
to  the  Sandwich  Manufacturing  Company.  Evans  there- 
upon seems  to  have  left  the  state.  On  the  16th  of 
January,  1884,  the  plaintiff  and  the  defendant  went  to  the 
ofBce  of  an  attorney  in  Beatrice,  and  the  mortgage  in  ques- 
tion was  executed  by  the  defendant  upon  his  individual 
personal  property.  The  consideration  for  this  mortgage 
was,  that  the  plaintiff  should  surrender  all  claim  to  the 
horses  in  question  and  permit  the  defendant  to  take  said 
property  and  use  the  same. 

In  the  court  below  the  jury  seems  to  have  found  that 
there  was  no  consideration  for  this  mortgage,  and  that^ 
therefore,  the  plaintiff  could  not  recover.  The  testimony 
is  not  dear  as  to  whether  Evans  was  in  possession  of  the 
horses  at  the  time  he  executed  the  mortgage  to  the  Sand- 
wich Manufacturing  Company,  nor  is  it  shown  that  the 
mortgage  executed  by  him  to  said  company  was  superior 
to  the  rights  of  the  plaintiff. 

As  between  the  parties  and  those  having  actual  notice, 
a  verbal  mortgage  is  valid,  and  is  only  void  as  to  creditors 
and  subsequent  purchasers  in  good  faith.  Conchman  v. 
Wright,  8  Neb.,  1. 
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That  the  plaintiff  had  an  interest  in  the  property,  of 
which  the  defendant  had  actual  notice,  there  is  no  doubt. 
The  extent  of  that  interest  need  not  be  determined,  as  it 
does  not  arise  in  this  case. 

There  is  a  conflict  in  the  testimony  as  to  the  exact  sum 
guaranteed  by  this  mortgage.  The  plaintiff  contends  that 
the  mortgage  was  given  to  secure  the  entire  sum  of  $276, 
while  the  defendant  testifies  that  it  was  simply  intended  to 
seciu^  one-half  of  the  amount  due  on  said  note.  There  be- 
ing thus  a  direct  conflict  on  that  point,  that  question  must 
be  determined  by  a  jury. 

It  appears  that  the  plaintiff  has  paid  the  note  in  ques- 
tion, and  is  entitled  to  contribution,  but  except  for  the 
mortgage  in  question,  he  would  have  no  lien  to  secure  the 
game.  There  is  testimony  in  the  record  from  which  it 
appears  that  the  Sandwich  Manufacturing  Company  took 
possession  of  said  horses  under  their  mortgage,  as  stated 
by  their  attorney,  "  I  think,  in  February — since  I  come  to 
think,  the  horses  were  kept  here  in  the  stable  a  good  while 
before  they  were  sold,  but  they  were  taken  shortly  after- 
wards. I  may  be  mistaken  as  to  time,  but  I  know  they 
were  kept  here  until  they  ate  their  heads  off.^^  The  ques- 
tion of  a  co-surety  obtaining  possession  of  the  property, 
therefore,  does  not  enter  into  the  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  bemakded. 

The  other  judges  concur. 
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First  National  Bakk  of  Tecumseh,  plaintiff  in 
ERROR,  V.  Levi  Overman,  defendant  in  error. 

1.  National  Banks:    jubisdigtion.    Actions  and  proceedings 

against  any  association  under  the  national  banking  act  may 
be  brongbt  in  any  state,  county,  or  municipal  court^  in  the 
county  or  city  in  which  such  association  is  located,  having  juris- 
diction in  similar  cases.  This  applies  to  a  penalty  under  sec- 
tion 5198  of  the  United  States  Rev.  Statutes. 

2.    :    :    In  such  cases  the  state  courts  do  not  exercise  a 

new  j  arisdiction  conferred  upon  them,  but  their  ordinary  juris- 
diction derived  from  their  constitution  under  the  state  law. 
Claflin  v.  Houseman,  93  U.  S.,  130. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Broady,  J. 

T.  Applegd  &  Son,  for  plaintiff  in  error. 

Daniel  F.  Osgood,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  in  the  district 
court  of  Johnson  county,  against  the  plaintiff  in  error, 
under  Sec.  6198  of  the  Revised  Statutes  of  the  United  States, 
to 'recover  one  hundred  dollars  as  a  penalty  under  said  sec- 
tion. The  plaintiff  in  error  demurred  to  the  petition  upon 
two  grounds.  First.  That  the  court  did  not  have  juris- 
diction of  the  subject-matter.  Second.  That  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  and  judgment  for  one  hun- 
dred dollars  rendered  in  favor  of  the  defendant  in  error. 
The  only  error  assigned  in  this  court  is  the  want  of  juris- 
diction of  the  trial  court. 

Section  5198  of  the  Revised  Statutes  of  the  United  States 
provides,  '^  That  suits,  actions,  and  proceedings  against  any 
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aagodation  under  this  title  may  be  had  in  any  circuit,  dis- 
trict^ or  territorial  court,  of  the  United  States  held  within 
the  district  in  which  such  association  may  be  established, 
and  in  any  state,  county,  or  municipal  court  in  the  county 
or  city  in  which  said  association  is  located,  having  jurisdic- 
tion in  similar  cases/^ 

This  section  removes  the  impediment  to  the  exercise  oi 
jurisdiction,  created  by  the  act  of  1789  [United  States 
Revised  Statutes,  Sec.  711],  and  expressly  confers  jurisdic- 
tion on  the  state  courts,  as  above  specified,  concurrent  with 
the  Federal  courts  in  '^  suits,  actions,  and  proceedings  against 
any  association  under  the  banking  act/' 

The  statutes  of  the  United  States  extend  over  every 
state,  as  a  part  of  its  laws,  and  although  exclusive  juris- 
diction may  be  given  to  the  Federal  courts,  yet  if  it  is  not 
so  given,  either  expressly  or  by  necessary  implication,  the 
state  courts,  having  competent  jurisdiction  in  other  respects, 
may  be  resorted  to.  Hade  v.  Mc  Vay,  31  O.  S.,  236.  Kinsen 
V.  Farmers  National  Baaky  13  N.  W.  R.,  59.  Ordiway  v. 
Central  National  Bank  of  Baltimore^  47  Md.,  217.  S.  C, 
28  Am.  Rep.,  465.  Claflin  v.  Houseman,  93  U.  S.,  130. 
Oruber  v.  First  National  Bank,  19  Ala.  L.  J.,  137.  Pick- 
Ms  V.  Merchants  National  Bank  of  Memphis,  32  Ark.,  346. 
Dow  V.  Irasburg  National  Bank  of  Orleans,  60  Vt.,  112. 
S-  C,  28  Am.  Rep.,  493.  Bletz  v.  Col.  National  Bank, 
87  Pa.  St.,  87.     30  Am.  Rep.,  343. 

Authority  is  therefore  expressly  conferred  on  the  state 
courts  having  jurisdiction  in  similar  cases. 

It  is  very  strenuously  contended  on  behalf  of  the  plaint- 
iff in  error  that  congress  cannot  impose  duties  on  the  state 
courts,  and  that  therefore  they  had  no  authority  to  act  in 
the  premises.  But  congress  has  not  sought  to  compel  the 
state  courts  to  act  in  a  case  like  that  under  consideration, 
nor  has  it  sought  to  impose  duties  upon  them.  It  simply 
confers  the  authority ;  in  effect  permits  them  to  hear  and 
determine  such  cases,  but  without  compulsion.     1  Kent's 
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Com.,  400.  The  state  courts  do  not  exercise  a  new  juris- 
diction conferred  upon  them,  but  their  ordinary  jurisdic- 
tion derived  from  their  constitution  under  the  state  law* 
Claflin  V,  Houseman,  93  U.  S.,  130.  The  state  tribunals, 
therefore,  have  jurisdiction.  There  is  no  error  in  the  record, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  Abby  Gardner,  v. 
Edward  P.  Rogwjen  et  al. 

1.  Internal  Improvements:    proposition  to  vote bokds.  A 

proposition  snbmitted  to  the  Toters  of  a  county  in  which  it  is 
proposed  to  Tote  the  bonds  of  such  county  to  a  railroad  company 
must  designate  the  donee.  A  proposition  in  the  alternative,  to 
issue  to  a  certain  corporation  named  or  to  another  designated 
corporation,  is  ineffectual  to  authorize  the  issuing  of  bonds,  even 
if  adopted  by  the  legal  voters. 

2.    :     CEBTIFICATE  ON  BONDS.     Bonds  issDcd  by  a  county  as  a 

donation  to  a  railroad  company  are  invalid  unless  they  have 
endorsed  thereon  a  certificate,  signed  by  the  secretary  and  aod« 
iter  of  state,  showing  that  they  were  issued  pursuant  to  law. 

Original  application  for  mandamus. 

J.  E.  Gilkersoriy  G,  M.  Lambertson,  and  J,  M,   Wool^ 
woi'th,  for  relator. 

J.  C.  CowiUy  for  respondent. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendants to  certify  the  following  bond  alleged  to  have  been 
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issued  by  the  proper  authorities  of  Butler  county.     The 
bond  is  in  the  words  and  figures  following : 

"  No.  3.       United  States  of  America,       $500. 

"  State  of  Nebraska,  County  of  Butler. 

"railroad  bond. 

"  Know  all  men  by  these  presents :  That  the  county  of 
Butler,  in  the  state  of  Nebraska,  acknowledges  itself  in- 
debted and  justly  bound  to  pay,  and  promises  to  pay  to  the 
Lincoln  and  Northwestern  Railroad  Company,  or  bearer, 
the  sum  of  five  hundred  dollars,  lawful  money  of  the 
United  States  of  America,  at  the  office  of  the  county  treas- 
urer of  Butler  county,  twenty  years  from  the  date  hereof, 
with  interest  from  July  1st,  1879,  at  the  rate  of  eight  per 
cent  per  annum,  payable  annually  on  the  first  day  of  July 
in  each  year,  from  and  after  the  date  hereof,  on  the  pres- 
entation and  surrender,  as  they  fall  due,  of  the  interest 
coupon  notes  annexed. 

"  This  bond  is  one  of  a  series  of  one  hundred  and  six 
bonds  of  like  tenor  and  date,  amounting  in  the  aggregate 
to  fifty- three  thousand  dollars,  executed  and  issued  to 
.  the  Lincoln  and  Northwestern  Bailroad  Company,  or 
bearer,  as  a  donation  made  by  said  county  to  aid  in  the  con- 
struction and  completion  of  a  railroad  from  a  point  on  the 
south  line  of  Butler  county,  running  thence  to  a  point  on 
the  north  line  of  said  county,  via  Ulysses  and  David  City. 

"  This  bond  is  authorized  by  more  than  a  two-thirds  vote 
of  the  legal  voters  of  said  county,  voting  at  an  election 
l^ally  called  and  held  under  and  by  virtue  of  an  order 
of  the  county  commissioners  of  said  countyj  dated  on 
the  1st  day  of  May,  a.d.  1879,  and  in  pursuance  of  an 
act  to  enable  counties,  cities,  and  precincts  to  borrow  money 
on  their  bonds  to  aid  in  the  construction  of  works  of  in- 
ternal improvement  in  this  state,  and  to  legalize  bonds  al- 
ready issued  for  such  purpose,  passed  February  16th,  1869, 
and  the  resolution  of  the  board  of  county  commissioners, 


120      SUPREME  COURT  OF  NEBRASKA, 

State  ▼.  Roggen. 

and  a  two-thirds  vote  of  the  electors  of  Butler  county,  at 
an  election  legally  called  and  held  for  that  purpose. 

"  In  witness  whereof,  the  said  Butler  county  has  caused 
this  bond  to  be  signed  in  its  behalf  by  the  chairman  of  the 
county  commissioners  of  said  county,  attested  by  the  clerk, 
and  the  seal  of  said  county  to  be  affixed,  at  the  office  of  the 
county  derk  in  the  county  of  Butler,  state  of  Nebraska,  this 
first  day  of  July,  a.d.  1879. 

"B.  F.  RoLPH, 

^'  County  Clerk. 
[sEAii.]  "  Adam  Hall, 

"  Chairman  CourUy  OommismmeraJ^ 

The  proposition  under  which  the  bond  was  issued  was 
as  follows : 

"  PROPOSITION  FOR  RAILROAD  BONDS  AND  TAX. 

"  By  virtue  of  authority  in  us  vested  by  an  act  of  the 
legislature  of  the  state  of  Nebraska,  entitled  "  An  act  to 
enable  counties,  cities,  and  precincts  to  borrow  money  on 
their  bonds  to  aid  in  the  construction  or  completion  of 
works  of  internal  improvement  in  this  state,  and  to  legalize 
bonds  already  issued  for  such  purposes,"  approved  Feb- 
ruary 15,  1869,  and  the  acts  of  the  legislature  of  said  state 
amendatory  thereof,  we,  tlie  county  commissioners  of 
Butler  county,  in  the  state  of  Nebraska,  for  the  purpose  of 
aiding  the  construction  of  a  railroad  from  some  point  on 
the  south  line  of  said  county  to  a  point  on  the  north  line 
of  said  county  via  Ulysses  and  David  City,  do  hereby 
submit  to  the  legal  voters  of  said  county  of  Butler,  to  be 
voted  upon  by  them  at  a  special  election,  which  is  hereby 
called  to  be  held  on  the  5th  day  of  June,  a.d.  1879,  at  the 
usual  places  of  voting  in  the  several  precincts  of  said 
county,  the  following  propositions  or  questions,  that  is  to 
say : 

"  Shall  the  county  commissioners  of  Butler  county,  in 
the  state  of  Nebraska,  be  authorized  to  issue  and  give  to 
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the  Lincoln  &  Northwestern  Railroad  Company,  or  the 
Blue  Valley  &  Northwestern  Railroad  Company,  fifty-three 
thousand  dollars  of  the  coupon  bonds  of  Butler  county,  to 
be  dated  the  Ist  day  of  July,  A.D.  1879,  bearing  interest 
from  date  at  the  rate  of  eight  per  cent  per  annum,  the  in- 
terest payable  annually  at  the  office  of  the  county  treas- 
urer of  said  county  of  Butler,  and  the  principal  to  become 
due  and  payable  in  twenty  years  from  the  date  of  said 
bonds;  and, in  addition  to  the  usual  taxes,  shall  the  proper 
officers  be  authorized  to  levy  a  special  tax  on  all  the  taxa- 
ble property  within  said  county  sufficient  to  pay  the  annual 
interest  on  said  bonds  as  the  same  shall  become  due,  and 
after  the  expiration  of  ten  years  from  the  date  of  said 
bonds  shall  the  proper  officers  be  authorized  to  levy  a  tax 
in  like  manner  upon  all  the  taxable  property  within  said 
county  in  addition  to  all  other  taxes  sufficient  in  amount 
to  create  a  sinking  fund  for  the  purpose  of  paying  at  ma- 
turity the  principal  of  said  bonds.  The  whole  amount  of 
said  bonds  to  be  issued  and  given  to  one  of  the  aforesaid 
companies  upon  the  following  conditions  and  none  other. 
That  one  of  the  said  railroad  companies  shall  construct, 
maintain,  and  operate  a  railroad  of  the  standard  gauge 
from  some  point  on  the  south  line  of  the  said  county  of 
Butler  in  the  valley  of  the  Blue  river,  running  thence 
north-east  via  the  town  of  Ulysses  to  David  City,  thence 
north-east  to  the  north  line  of  said  county  of  Butler,  and 
shall  also  locate  and  establish  and  maintain  a  freight  and 
passenger  station  or  depot  within  the  distance  of  a  half  of 
a  mile  of  the  public  square  of  the  town  of  Ulysses,  and 
shall  also  locate  and  establish  and  maintain  a  freight  and 
passenger  depot  within  the  distance  of  one-fourth  of  a  mile 
of  tlie  public  square  in  David  City.  Said  railroad  shall 
be  completed  to  the  extent  to  have  regular  daily  trains 
running  thereon  to  David  City  by  the  first  day  of  April, 
A.D.  1880,  and  shall  be  completed  to  the  same  extent  to 
the  north  line  of  said  county  by  the  first  day  of  June^ 
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1880.  All  of  said  bonds  shall  be  issued  on  the  first  day 
of  July,  A.D.  1879,  or  as  soon  thereafter  as  practicable,  and 
shall  be  placed  in  the  hands  of  a  disinterested  person  as 
trustee,  said  trustee  to  be  agreed  upon  by  the  commis- 
sioners of  said  county  and  the  railroad  company  aforesaid 
which  shall  build  the  line  of  railroad  aforesaid,  and  shall 
be  delivered  by  said  trustee  to  either  of  the  said  railroad 
companies  above  named,  which  shall  construct  said  road^ 
as  follows,  to-wit:' thirty-three  thousand  dollars  of  such 
county  bonds  shall  be  delivered  by  said  tnif^tee  when  the 
line  of  railroad  aforesaid  shall  be  constructed  and  com- 
pleted and  trains  running  thereon  to  David  City,  and 
twenty  thousand  dollars  of  such  county  bonds  shall  be  de- 
livered by  said  trustee  when  said  railroad  shall  be  con- 
structed and  completed  and  trains  running  thereon  to  the 
north  line  of  Butler  county. 

^'  The  said  commissioners  shall  not  be  authorized  to  issue 
the  bonds  aforesaid  unless  one  of  the  railroad  companies 
above  named  shall,  on  or  before  the  first  day  of  July,  1879, 
file  in  the  office  of  the  county  clerk  of  said  county  its  accept- 
ance in  writing  of  the  bonds  herein  provided  for,  should 
the  same  be  authorized  to  be  issued  by  the  l^al  voters  of 
said  county,  and  the  company  so  filing  its  acceptance  shall 
be  entitled  to  have  said  bonds  issued  to  it  and  placed  in 
the  hands  of  a  trustee  as  above  provided,  and  to  be  deliv- 
ered by  said  trustee  to  said  company  upon  its  compliance 
with  the  conditions  aforesaid.  In  the  event  of  either  of 
the  said  railroad  companies  shall  fail  to  build  the  line  of 
railroad  above  specified,  within  the  time  aforesaid,  then 
and  in  that  case  such  bonds  shall  be  returned  by  the  trustee 
to  the  county  commissioners  of  said  county  and  said  bonds 
shall  be  canceled.  At  the'  time  of  delivery  of  said  bonds 
to  the  company  building  said  Irailroad,  enough  coupons 
shall  be  detached  therefrom  so  that  said  bonds  shall  only 
draw  interest  from  the  day  the  said  company  shall  be  en- 
titled to  the  same,  and  the  anipons  so  detached  shall  be 


JULY  TERM,  1887.  123 

state  ▼.  Roggen. 

returned  by  said  trustee  to  the  county  commissioners  of 
said  county  for  cancellation. 

"  The  vote  to  be  had  and  taken  on  the  foregoing  propo- 
sition shall  be  by  ballot  and  the  ballots  cast  at  said  elec- 
tion shall  have  written  or  printed  thereon  the  following : 

"  For  Eailroad  Bonds  and  Tax,  Yes. 

"For  Railroad  Bonds  and  Tax,  No. 

'^  If  two-thirds  or  more  of  the  ballots  cast  at  said  election 
shall  have  written  or  printed  thereon  the  words  "  For  rail- 
road bonds  and  tax,  yes,''  then  said  county  commissioners 
shall  be  authorized  and  empowered  to  issue  bonds  as  afore- 
said." 

Section  II.,  article  XII.  of  the  constitution,  provides 
that,  ^'  No  bonds  or  evidence  of  indebtedness  issued  by  a 
city  or  county  as  a  donation  to  a  railroad  or  other  works 
of  internal  improvement  shall  be  valid  unless  the  same 
shall  have  endorsed  thereon  a  certificate  signed  by  the  sec- 
retary and  auditor  of  the  state,  showing  that  such  bonds 
are  issued  pursuant  to  lawJ' 

The  bond  in  question  seems  to  have  been  sold  without 
the  certificate  above  required  having  been  endorsed  thereon. 
The  plaintiff  claims  to  be  an  innocent  purchaser  of  such 
bond  and  to  have  paid  full  value  therefor,  and  the  testi- 
mony shows  that  she  had  no  actual  knowledge  of  the  con- 
stitutional requirement  above  copied,  when  she  purchased 
said  bond.  The  first  question  presented  is,  whether  the 
bond  in  question  was  issued  pursuant  to  law?  It  will  be 
observed  that  the  proposition  which  it  is  claimed  authorized 
the  issuance  of  this  and  the  other  like  bonds  was,  "  Shall 
the  county  commissioners  of  Butler  county  in  the  state  of 
Nebraska  be  authorized  to  issue  and  give  to  the  Lincoln 
and  Northwestern  Railroad  Company  or  the  Blue  Valley 
and  Northwestern  Railroad  Company  fifty-three  thousand 
dollars  of  the  county  bonds  of  Butler  county?"  Also,  that 
"  the  whole  amount  of  said  bonds  to  be  issued  and  given 
to  one  of  the  aforesaid  railroad  companies  upon  the  fol- 
lowing conditions  and  none  other :  That  one  of  said  rail- 
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road  companies  shall  construct,  maintain,  and  operate  a 
railroad  of  the  standard  gauge  from  some  point  on  the 
south  line  of  the  said  county  of  Butler  in  the  valley  of  the 
Blue  river,  running  thence  north-east  via  the  town  of 
Ulysses  to  David  City,  thence  north-west  to  the  north  line 
of  said  county  of  Butler,''  etc. 

The  proposition  is  in  the  alternative,  and  in  the  same 
form  as  in  Jones  v.  HurUmrt^  13  Neb.,  125.  In  that  case 
Judge  Cobb,  in  delivering  the  opinion  of  the  court,  says, 
pp.  136-7 :  "  The  language  of  our  constitution  is :  '  No 
city,  county,  town,  precinct,  municipality,  or  other  subdi- 
vision of  the  state,  shall  ever  make  donations  to  any  rail- 
road or  other  works  of  internal  improvement,  unless  a 
proposition  so  to  do  shall  have  been  first  submitted  to  the 
qualified  electors  thereof  at  an  election  by  authority  of 
law.'  There  cannot  be  a  donation  without  a  donee,  and 
there  can  be  no  doubt  of  this  proposition,  that  a  grant  to 
two  persons  or  corporations  in  the  alternative  is  insufficient 
to  pass  title  in  the  thing  granted,  unless  there  is  power 
somewhere  to  elect  between  such  two  persons  or  corpora- 
tions as  to  which  shall  receive  it.  Here  is  a  donation,  in 
terms,  to '  the  Lincoln  and  Northwestern  Railroad  Company 
or  the  Blue  Valley  and  Northwestern  Railroad  Company.' 
Who  has  the  power  to  choose  between  these  two  corpora- 
tions ?  Certainly  not  the  county  commissioners,  for,  as  in 
the  New  Hampshire  case  [^Peterborough  Railroad  v.  Peter- 
boroxigh^  49  N.  H.,  281],  the  voters  of  the  precinct  could 
no  more  delegate  this  power  to  the  county  commissioners 
than  they  could  the  power  to  make  the  donation  in  the 
first  instance.  Indeed,  in  the  case  at  bar  there  is  no  claim 
that  power  to  designate  which  one  of  these  corporations 
shall  be  the  recipient  of  this  donation  has  been  del^ated 
to  or  lodged  in  any  one.  The  voters  certainly  have  not 
designated  who  shall  be  the  donee  of  their  bounty,  and 
hence  the  conclusion  is  irresistible  that  the  grant  remains 
imperfect  and  abortive  for  the  want  of  a  specific  and  cer- 
tain grantee." 
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In  Spurck  V.  L.  &  N.  W.  R.  B.  Oompany,  14  Neb., 
293,  which  was  an  action  to  enjoin  the  defendant  from 
registering  the  bond  in  question  with  others  of  like  char- 
acter, it  was  held  that  under  our  law  public  donations 
to  aid  in  the  building  of  railroads  can  be  made  only  by 
the  people  themselves  by  means  of  an  election  properly 
called  and  held,  and  that  the  people  cannot  delegate  to  the 
county  commissioners  the  authority  to  determine  which  of 
two  companies  shall  be  the  recipient  of  aid  voted.  These 
cases,  in  our  view,  state  the  law  correctly,  and  there  being 
no  donee  named  in  the  proposition,  the  election  was  inef- 
fectual to  authorize  the  issuing  of  the  bond  in  question 
and  others  of  like  character.  The  relator  contends  that 
the  donation  was  to  the  work  and  not  to  a  railroad  com- 
pany, but  an  examination  of  the  proposition  will  show 
that  this  position  is  incorrect. 

2.  Our  constitution  requires  bonds  issued  by  a  city  or 
county,  as  a  donation  to  a  railroad  to  have  a  certificate 
from  the  auditor  and  secretary  of  state  endorsed  thereon 
that  such  bonds  were  issued  pursuant  to  law.  This  is  an 
imperative  requirement,  without  which  the  bonds  are  in- 
complete on  their  face,  and  a  purchaser  thereof  is  not  pro- 
tected. The  constitution,  in  efiPect,  declares  that  bonds  not 
certified  shall  be  invalid  and  of  no  effect.  State  v,  Bab- 
cock,  19  Neb.,  223.  State  v.  Babcoch,  Id.,  230.  The 
object  of  this  provision  was  to  prevent  the  fraudulent  and 
surreptitious  issuing  of  bonds,  and  placing  them  on  the 
market,  and  while  the  certificate  does  not  have  a  conclusive 
effect  as  against  the  municipality  issuing  the  bonds  so  as 
to  prevent  proof  of  their  invalidity,  yet  such  bonds  are 
not  complete  on  their  face  until  so  certified.  It  follows 
that  the  bonds  being  incomplete,  the  plaintiff  is  not  pro- 
tected as  an  innocent  purchaser.  The  writ  is  therefore  de- 
joded  and  the  proceeding  dismissed. 

Judgment  accordingly. 
The  other  judges  concur. 
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White  Lake  Lumber  Company,  appellee,  v.  James 
D.  Russell,  appellant. 

1.  Meohanio'8  Lien:    constbuotion  of  statute.    The  lien  of 

mechanics  and  material  men  npon  a  building  or  improvement  in 
the  construction  of  which  labor  or  material  isnaed,  ezista  alone 
by  virtue  of  the  statutes  creating  it.  Such  statutes  are  remedial, 
and  must  be  liberally  construed. 

2.  :  DESCBIPTIOK  OP  PBOPEBTT.  An  affidavit  for  a  me- 
chanic's lien,  which  describes  the  improvement  as  situated  upon 
the  south-west  corner  of  lots  foar,  five,  and  six,  in  a  specified  block 
in  a  city  or  village,  and  giving  the  name  of  the  owner,  would  be 
sufficient,  under  chapter  fifty-four  of  the  CSompiled  Statutes,  as  to 
the  description  of  the  property  sought  to  be  affected  by  the 
lien. 

3.    :  .    The  fact  that  an  affidavit  for  mechanic's  lien 

contains  a  description  of  more  land  than  will  be  subject  to  the  lien 
will  not  render  the  proceeding  void,  if  not  done  with  a  fraudu- 
lent intent. 

4.    :    IMPROVEMENT  ON  PBOPEBTY.    Where  it  was  alleged  in 

the  affidavit  that  the  lumber  was  sold  to  H.  £.  B.  for  0.  £.  B. ,  the 
owner  of  the  property,  and  it  was  shown  upon  the  trial  to  the 
satisfaction  of  the  court  that  the  material  was  furnished  for  the 
express  purpose  of  making  an  improvement  upon  the  property 
of  C.  K  B.,  these  facts  will  support  a  finding  that  the  material 
was  sold  upon  a  contract,  to  be  used  in  the  improvement  named. 

Appeal  from  Johnson  county.  Tried  below  before 
Broad Y,  J. 

Daniel  F,  Osgood,  for  appellant 

8.  P.  Davidson,  for  appellee. 

Reese  J. 

This  action  was  instituted  in  the  district  court  for  the 
purpose  of  foreclosing  a  mechanic's  lien  against  the  prop- 
erty of  one  Clara  E.  Bidwell,  who  was  the  owner  of  the 
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real  estate  upon  which  the  improvements  were  made.  Ap- 
pellant Russell,  by  leave  of  court,  became  a  party  to  the 
action,  and  by  his  answer  denied  the  allegation  of  plaint- 
iff's petition,  and  sought  the  foreclosure  of  a  mortgage 
held  by  him  upon  the  premises  in  question,  and  bearing 
date  subsequent  to  that  of  the  allied  lien  of  plaintiff. 
He  insists  that  plaintiff  has  no  lien,  by  reason  of  a  failure 
to  comply  with  the  law  in  the  filing  of  the  aflSdavit  in  the 
clerk's  office,  and  for  the  further  reason  that  it  was  not 
proven  upon  the  trial  that  the  lumber,  from  the  sale  of 
which  the  indebtedness  arose,  was  sold  to  Clara  E.  Bid- 
well,  the  owner  of  the  property ;  but  that  it  was  shown 
that  it  was  sold  to  Henry  E.  Bidwell,  her  father,  upon  his 
credit  alone,  and  that  there  never  was  a  contract,  either 
express  or  implied,  with  her  for  the  furnishing  of  the  ma- 
terial mentioned  in  the  affidavit. 

The  first  question  which  we  will  notice  is,  as  to  the  8uf«. 
ficiency  of  the  affidavit  filed  in  the  office  of  the  county  clerk. 
This  affidavit  is  as  follows  : 

**  State  op  Nebraska,  1 

Johnson  County.       j 

"  After  being  duly  sworn  according  to  law,  H.  I.  Mc- 
Coy, agent  of  The  White  Lumber  Company,  at  Sterling, 
Johnson  county,  Nebraska,  deposes  and  says  that  the 
above  bill  is  a  true  copy  of  his  books,  with  proper  credits; 
that  the  above  named  items  were  sold  and  delivered  to  H. 
E.  Bidwell,  for  Clara  E.  Bidwell,  at  his  request,  at  times 
mentioned,  and  that  the  material  herein  named  was  used 
in  building,  re-modeling,  and  repairing  the  building  or 
bam  owned  by  said  Clara  E.  Bidwell,  and  situated  on  the 
south-west  comer  of  lots  four,  five,  and  six,  in  block  six,  in 
the  original  town  of  Sterling,  and  converting  the  same  into 
a  building  used  for  school  purposes.  That  the  balance 
due  is  unpaid,  and  said  White  Lake  Lumber  Company, 
for  the  better  securing  of  same,  hereby  files  this  bill  with 
intention  of  a  mechanic's  lien,  and  wishes  it  to  be  properly 
indexed  and  so  filed.'' 
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This  affidavit  is  properly  verified,  and  attached  to  it  is  aD 
itemized  statement  of  the  account.  The  objection  to  it  is 
that  the  property  upon  which  the  lien  is  sought  to  be  cre- 
ated is  not  described  with  sufficient  particularity. 

In  the  consideration  of  this  part  of  the  case  it  must  not 
be  forgotten  that  the  lien  of  mechanics  and  material  men 
upon  a  building  or  improvement  in  the  construction  of 
which  labor  or  material  is  used,  is  purely  a  creature  of  the 
statutes,  and  did  not  exist  either  at  common  law  or  in 
equity  (Maxwell's  Pleading  and  Practice,  700),  and  must^ 
therefore,  be  considered  with  reference  to  the  statute,  as 
well  in  the  manner  of  its  enforcement  as  in  its  creation. 

Section  3  of  the  mechanic's  lien  law  of  this  state  (Comp. 
Stat.,  Chap.  54,  Sec.  3)  provides  that  any  person  entitled 
to  a  lien  under  the  chapter  ^^  shall  make  an  account  in 
writing  of  the  items  of  labor,  skill,  machinery  furnished, 
or  either  of  them,  as  the  case  may  be,  and  after  making 
oath  thereto,  shall,  within  four  months  of  the  time  of  per- 
forming such  labor  and  skill,  or  furnishing  such  machinery 
or  material,  file  the  same  in  the  county  clerk's  office  of  the 
county  in  which  such  labor,  skill,  and  materials  shall  have 
been  furnished,  which  account  so  made  and  filed  shall  be 
recorded  in  a  separate  book  to  be  provided  by  the  derk  for 
that  purpose,  and  shall,  from  the  commencement  of  such 
labor  or  the  furnishing  of  such  materials,  for  two  years 
afl;er  the  filing  of  such  lien,  operate  as  a  lien  on  the  several 
descriptions  of  such  structures  and  buildings  and  the  lots 
on  which  they  stand,"  etc. 

By  this  section  it  will  be  seen  that  in  order  to  secure  a 
lien  it  is  necessary  to  file  a  statement  of  the  account,  prop- 
erly verified,  with  the  county  clerk,  and  cause  the  same  to 
be  recorded.  Whether  or  not  it  was  the  purpose  of  the 
l^islature  to  make  the  lien  effi^ctive  without  any  descrip- 
tion of  the  real  estate  sought  to  be  affected,  but  that  the  lien 
should  be  in  the  nature  of  that  imposed  by  a  judgment, 
limited  to  the  particular  tract  or  lot  upon  which  the  im-- 
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provement  is  made,  we  need  not  now  inquire,  as  the  affi- 
davit in  this  case  refers  to  the  property  sufficiently  to  ap- 
prise all  persons  of  the  location  of  the  building  thereon, 
and  therefore  of  the  property  sought  to  be  held.  The  lan- 
guage of  the  affidavit  is,  that  the  material  was  used  in  the 
rebuilding,  etc.,  of  "  the  building  or  bam  owned  by  said 
Clara  £.  Bidwell,  and  situated  on  the  south-west  corner  of 
lots  four,  five,  and  six,"  in  the  block  specified.  The  build- 
ing standing  upon  the  corner  of  the  lots  named,  if  they  con- 
stitute a  compact  body  of  land  and  were  owned  by  Clara 
E.  Bidwell,  would  be  sufficient  of  itself  to  charge  third 
parties  with  knowledge  of  plaintifi's  rights  for  the  term  of 
four  months  without  any  notice,  in  the  form  of  the  verified 
account,  being  filed  in  the  office  of  the  county  derk.  As 
to  whether  or  not  she  did  own  the  property,  or  whether  it 
was  contiguous,  was  a  question  of  proof  upon  issue  joined. 

Statutes  governing  mechanic's  liens  are  remedial  and 
must  be  liberally  construed.  Rogers  r.  Omaha  Hotel  Co., 
4  Neb.,  59. 

In  Phillips  on  Mechanics'  Liens,  Sec.  379,  it  is  said  that 
probably  the  best  rule  to  be  adopted  is, "  that  if  there  appear 
enough  in  the  descdption  to  enable  a  party  familiar  with  the 
locality  to  identify  the  premises  intended  to  be  described 
with  reasonable  certainty,  it  will  be  sufficient.  There  is 
great  reluctance  to  set  aside  a  mechanic's  lien  merely  for 
loose  description,  as  the  acts  generally  contemplate  that  the 
claimants  should  prepare  their  own  pap^s ;  and  it  is  not 
necessary  that  the  description  should  be  either  full  or  pre- 
cise. It  is  enough  that  the  description  points  out  and  in- 
dicates the  premises  so  that  by  applying  it  to  the  land  it 
can  be  found  and  identified." 

The  affidavit  describes  the  property  upon  which  the 
building  stands  with  particularity,  and  states  that  the  loca- 
tion or  site  of  said  building  is  the  south-west  corner.  If 
Clara  E.  Bidwell  was  the  owner  of  the  three  lots  named, 
and  they  were  used  as  one  property,  they  would  be  within 
9 


130      SUPREME  COURT  OF  NEBRASKA, 

White  Lake  Lumber  Go.  ▼.  RiuselL 

the  meaning  of  "  lot  6f  land,"  as  used  in  section  one  of  the 
chapter  of  the  statutes  under  consideration.  The  petition 
allies  that  Clara  E.  Bidwell,  at  the  time  the  material  was 
furnished;  was  the  owner  of  the  south  half  of  the  lots  de- 
scribed;  and  the  lien  is  only  asked  as  against  that  part. 
The  feet  that  the  affidavit  described  too  much  land  will  not 
render  it  void  if  not  done  fraudulently  or  designedly. 
Oster  V.  Rabeneau,  46  Mo.,  596.  Whitenaek  v,  Noe,  3 
Stockton's  Ch.  (N.  J.),  321.  The  lien  will  be  held  good 
upon  whatever  property  belongs  to  the  lot  and  curtilage 
and  is  necessary  to  the  enjoyment  of  the  premises,  which  is 
a  question  of  fact.  Edwards  v,  Derichson,  4  Dutcher  (N.  J.), 
39.  There  is  a  very  marked  difiPerence  between  a  misde- 
scription of  the  land  and  a  vague  one.  If  other  and  differ- 
ent property  is  described  in  an  affidavit  from  that  upon 
which  the  improvement  is  made,  it  might  be  a  fatal  vari- 
ance, while  an  imperfect  description  might  not  affect  the 
legality  of  the  proceedings. 

As  to  the  second  contention  of  appellant,  it  must  be  suf- 
ficient to  say  that  the  testimony  of  plaintiff's  agent  is,  that 
he  was  well  acquainted  with  the  property  on  whicli  the  im- 
provement was  to  be  made,  and  that  the  lumber  was  pur- 
chased for  that  express  purpose,  and  it  was  so  used.  The 
contract  was  made  with  Henry  E.  Bidwell,  who  was,  with- 
out doubt,  acting  for  his  daughter.  There  was  stifficient 
proof  of  these  facts  to  sustain  the  finding  of  the  trial  court. 

It  is  true  that  the  preliminary  proceedings  taken  for  the 
purpose  of  establishing  the  lien  were  somewhat  informal, 
but  they  were  not  void.  The  proof  was  sufficient  to  sus- 
tain the  finding  of  the  court  upon  the  issue  that  Henry  E. 
Bidwell  purchased  the  lumber  "for  Clara  E.  Bidwell,"  as 
stated  in  the  affidavit,  and  if  so  he  was  her  agent. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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William  J.  Dawson,  George  T.  Dawson,  and  Fan-     i  «  .'^^\ 
NiE  M.  Dawson,  appellants,  v.  Eleanor  J.  Mc-       3i  6^41 

FaDDIN,  iX)RMERLY   ElEANOR  J.  DaWSON,  AND  T.         I  %   ^5 

James  McFaddin,  her  husband,  appellees. 

Equity  protects  a  parol  gift  of  land  equally  with  a  parol  agree- 
ment to  sell  it,  if  accompanied  by  possession,  and  the  donee,  in- 
duced by  the  promise  to  give  it,  has  made  valnable  improvements 
on  the  property.    Neale  v.  NetUe,  9  Wall.,  1. 

Appeal  irom  the  district  conrt  for  Johnson  oountj. 
Heard  below  before  Broad y,  J. 

8.  P.  Davidsony  for  appellants. 

T,  Applegd  &  Soriy  for  appellees. 

Cobb,  J. 

This  cause  comes  upon  appeal  from  the  district  court  of 
Johnson  county.  The  following  statement  of  the  case  I 
adopt  from  the  brief  of  appellants  as  entirely  fair  and  suf- 
ficiently frill  for  the  purpose  of  this  opinion : 

"  On  February  5th,  1885,  the  plaintifiPs  filed  their  peti- 
tion, alleging  that  on  or  about  January  11th,  1881,  de- 
fendant Eleanor  J.  McFaddin,  then  Eleanor  J.  Dawson, 
held  and  controlled  divers  large  sums  of  money  and  other 
property  in  which  plaintiffs  owned  large  interests,  and  for 
the  purpose  of  distributing  to  plaintiffs  a  portion  of  the 
property  aforesaid  belonging  to  them  or  in  which  they  were 
interested,  and  in  payment  of  services  performed  by  plaint- 
iffs for  defendant  at  her  request,  defendant  purchased  the 
east  half  of  the  north-west  quarter  and  the  east  half  of  the 
south-west  quarter  of  section  25  in  township  5  north,  of 
range  9  east,  in  Johnson  county,  Nebraska,  and  paid  for  it 
out  of  the  said  money  and  property  so  belonging  to  plaint- 
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iffs,  and  at  the  same  time  agreed  to  convey  the  same  to  said 
William  J.  Dawson^  for  himself  and  his  co-plaintiffs,  as 
soon  as  he  became  of  age,  and  on  the  day  last  aforesaid 
said  defendant  delivered  possession  of  said  land  to  plaintiff 
William  J.  Dawson,  for  himself  and  his  co-plainti£&^  in 
pursuance  of  said  agreement,  and*  they  have  remained  in 
exclusive  possession  thereof  ever  since.  Said  plaintiffs 
have  punctually  and  strictly  done  and  performed  all  and 
singular  the  argreements  and  undertakings  on  their  part  to 
be  kept  and  performed ;  and  have  carefully  cared  for  and 
guarded  and  improved  said  land  by  virtue  and  in  pursu- 
ance of  paid  agreement.  Plaintiffs  aver  that  when  said 
land  was  so  purchased  by  defendant,  it  was  so  purchased 
for  the  use  and  benefit  of  plaintifls,  or  two  of  them,  and 
being  brothers  and  sister  they  have  agreed  to  share  the 
same  equally,  and  they  are  the  real  owners  of  said  land, 
while  defendant  holds  the  bare  legal  title  for  the  purpose 
aforesaid.  Defendant  T.  James  McFaddin  has  since  mar- 
ried defendant  Eleanor  J.  McFaddin,  well  knowing  all  the 
above  facts.  Plaintiff  William  J.  Dawson  became  of  age 
May  7th,  1881,  and  George  T.  Dawson  became  of  age 
April  5th,  1884,  and  Fannie  M.  Dawson  became  of  age 
December  9th,  1884.  Plaintiffs  have  frequently  requested 
defendants  to  execute  and  deliver  the  deed  conveying  said 
land  to  them,  which  defendants  have  heretofore  refused  and 
still  do  refuse  to  do.  Plaintiffs  are  entirely  without  remedy 
unless  this  court  will  take  cognizance  of  this  whole  matter, 
and  grant  relief.  Plaintiffs  pray  that  defendants  be  en- 
joined from  prosecuting  any  suits  to  oust  them  from  said 
land  and  from  molesting  plaintiffs  in  the  use  and  occupancy 
thereof.  That  defendants  be  required  to  specifically  per- 
form their  above  mentioned  agreement,  and  execute  and 
deliver  a  good  and  sufficient  warranty  deed  conveying  said 
land  to  plaintiffs,  and  in  default  of  compliance  with  said 
requirement  that  the  decree  of  court  operate  as  such  con- 
veyance; and  that  plaintiffs  may  have  general  relief. 


r 
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"Defendant  Eleanor  J.  McFaddin,  on  the  18th  day  of 
November,  1885,  filed  her  answer,  in  which  she  alleges 
that  she  agreed  to  convey  the  said  land  only  when  herself 
and  other  creditors  of  one  Ralph  Dawson  were  paid  the 
claims  they  held  against  him,  and  that  said  claims  have 
not  been  paid.  Also  that  the  notice  to  quit  said  premises 
and  the  threat  to  oust  plaintiffs  were  not  in  violation  of 
any  agreement  between  plaintiffs  and  defendants.  The 
balance  of  said  answer  consists  wholly  of  specific  denials  of 
the  other  all^ations  of  the  petition,  and  the  prayer  of  the 
answer  is  only  that  defendants  may  go  hence  without  day. 
"Plaintiff's  reply  denies  each  and  every  allegation  in 
said  answer  contained. 

"  The  cause  was  tried  at  the  November  term,  1886. 
"The  court  found  that  there  was  no  sufficient  contract 
upon  which  equity  would  compel  specific  performance,  but 
under  assurance  to  plaintiffs  by  defendant  that  she  would 
let  them  have  the  land,  and  on  the  faith  thereof,  plaintiffs 
put  on  the  land  improvements  of  the  value  of  $1,100,  and 
that  plaintiffs  have  received  rents  and  profits  therefrom  U> 
the  amount  of  $400,  leaving  a  balance  on  the  land  for  said 
improvements  of  $700,  which  the  court  finds  is  an  equit- 
able lien  on  the  land  described  in  the  petition,  which  de- 
fendant shall  pay,  as  doing  equity  before  getting  affirmative 
action  of  the  court  to  do  her  equity,  and  upon  doing  which 
the  title  to  the  land  will  be  perfected  in  her  and  a  writ  of 
possession  awarded  to  put  her  in  possession  of  said  land. 
Upon  default  of  her  paying  said  $700  and  interest  from 
this  date,  within  90  days  from  this  date,  plaintiffs  shall 
remain  in  possession  of  said  land  until  said  amount  and 
interest  shall  have  been  paid  by  the  rents  and  profits  thereof 
and  that  each  party  pay  one*half  of  the  costs   herein. 
Decree  was   entered   in  pursuance  of  said  findings,  and 
plaintiffs  appealed." 

The  evidence  in  the  case,  as  presented  to  this  court  by  the 
bill  of  exceptions,  is  not  as  clear  in  all  respects  as  might 
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be  desired.  Bat  from  its  careful  examination  the  follow-- 
ing  facts  may  be  gathered  as  sufficiently  proved.  The 
plaintiffs  and  female  defendant  are  brothers  and  sisters, 
the  latter  much  older  than  the  former.  Some  time  prior 
to  the  year  1879,  the  parties,  as  well  as  their  father,  Ralph 
Dawson,  and  their  mother,  resided  in  the  city  of  Brook- 
lyn, New  York,  at  which  place  and  the  city  of  New  York 
the  said  Ralph  Dawson  was  the  owner  ofa  large  amount  of 
valuable  and  productive  real  property.  He  was  at  the  same 
time  largely  indebted,  and  probably  otherwise  involved. 
This  property  in  New  York  and  Brooklyn,  the  said  Ralph 
Dawson  conveyed  to  and  placed  in  the  possession  of  the 
defendant,  Eleanor  J.,  his  daughter,  as  he  expressed  it  when  ' 
on  the  stand  as  a  witness  for  her,  "to  pay  my  debts,  for 
fear  of  the  foreclosure  of  mort^ges,  and  to  try  and  get 
them  put  off  a  little  while  until  she  could  try  and  sell  them 
and  pay  off.^'  He  also  adds  in  the  same  sentence,  "and 
she  sold  by  degrees  and  paid  off."  It  was  during  the  ex- 
istence of  this  trust  that  the  defendant,  Eleanor  J.,  bought 
the  land  in  question  and  placed  the  plaintiffs,  or  some  of 
them,  in  possession  of  it.  It  was  probably  the  theory  upon 
which  this  action  was  commenced  that  the  lands  having 
been  bought  with  this  trust  iund  for  the  younger  children 
of  Ralph  Dawson,  the  real  owner  of  the  fund,  although 
the  title  was  taken  in  the  name  of  Eleanor  J.,  a  trust  therein 
would  result  in  favor  of  said  younger  children,  which  a 
court  of  equity  would  enforce.  The  evidence  no  doubt 
would  sustain  that  theory,  were  the  father  and  owner  of 
the  trust  fund  deceased  without  disposing  thereof  by  will 
or  otherwise,  but  in  the  absence  of  that  circumstance  there 
is  a  want  of  evidence  of  either  legal  or  equitable  title  to 
the  trust  fund  in  the  plaintiffs  sufficient  for  the  enforce- 
ment of  the  claim  of  the  plaintiffs  as  a  trust.  But  the  evidence 
does  prove  that  while  the  defendant,  Eleanor  J.,  was  in  pos- 
session of  the  said  fund,  and  claiming  the  right  to  dispose  of 
it  as  she  pleased,  she  bought  the  land  in  question  and  n>«ide 
a  gift  of  it  to  the  plaintiffs. 
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Whether  she  paid  for  it  out  of  the  trust  fund  or  other- 
wise, is  not  clearly  proved,  nor  is  it  material  to  the  present 
view  of  the  case.  In  acceptance  of  the  said  gift,  and  not 
discriminating  very  closely  or  caring  much  whether  it 
came  from  the  funds  of  their  father  or  means  acquired 
from  other  sources  by  their  sister,  the  two  male  plaintiffs 
entered  into  the  possession  of  the  land  and  made  valuable 
permanent  improvements  thereon,  claimed  by  them  on  oath 
to  be  of  the  value  of  fifteen  hundred  dollars,  and  found  by 
the  court  below  to  be  of  the  value  of  eleven  hundred  dol- 
lars. 

The  land  in  question  was  owned  by  a  foreign  insurance 
company.  The  agent  who  sold  the  same  to  defendant  tes*- 
tified  that  while  they  were  agreeing  upon  the  terms  of  the 
sale,  she  said  that  she  was  "  buying  it  for  Willie,"  or  "for 
the  boys."  Greorge  Dawson,  one  of  the  plaintiffs,  testified 
that  soon  after  the  purcliase  of  the  land  by  his  sister  she 
Baid  to  him,  ^'  I  bought  this  quarter  for  you  to  go  to  work 
on,  and  work  and  take  care  of  it,  and  improve  it,  and 
when  you  get  of  age  I  will  give  the  deed  of  this  quarter," 
and  again,  "  she  says  go  on  and  improve  that  land  and  take 
care  of  it,"  etc.  William  J.  Dawson,  one  of  the  plaintifik, 
testified  that  when  defendant  came  from  the  o£Sce  after 
purchasing  the  land,  she  said  "she  had  bought  a  farm  for 
me  and  we  were  to  live  together  agreeably  until  such  time 
as  my  brother  came  of  age,  and  that  when  he  came  of  age 
she  would  make  a  division,  and  give  George  and  Fannie 
the  upper  quarter  and  me  the  lower  quarter,"  and  again, 
'^we  were  to  go  on  there  and  work  it  till  such  time  aa 
George  came  of  age  *  *  *  we  were  to  go  on  improving 
it,  and  the  proceeds  we  were  to  have  for  spending  money, 
and  when  it  came  such  time  as  we  came  of  age,  she  would 
give  us  a  deed,  and  if  it  did  not  suit  us,  we  were  to  sell 
out  both  farms  and  come  to  town  to  live,  the  same  as  we 
did  in  New  York."  Four  letters  of  defendant  to  William 
J.,  the  elder  of  the  plaintiffs,  dated  respectively  May  18th, 
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1880,  February  20th,  1882,  February  22d,  and  January 
29th,  were  placed  in  evidence.  They  fairly  corroborate 
the  testimony  of  the  plaintiffs,  and  clearly  recognize  the 
land  in  question  as  the  land  of  the  plaintiffs.  These  letters 
she  utterly  failed  to  explain,  when  on  the  stand  as  a  wit- 
ness in  her  own  behalf,  although  her  attention  was  directed 
thereto. 

Ellis  Parrish,  William  Snyder,  and  Mrs.  Margaret  Sny- 
der, disinterestied  witnesses  residing  in  the  neighborhood 
of  the  premises,  testified  to  conversations  with  defendant, 
Eleanor  J.,  about  the  time  of  the  purchase  of  the  land,  in 
which  she  stated  that  the  land  was  bought  for  the  boys, 
meaning  the  plaintiffs. 

On  the  other  hand,  the  defendant,  Eleanor  J.,  testified 
to  a  general  denial  of  having  contracted  or  given  the  land 
to  plaintiffs.  Ralph  Dawson  testified  that  plaintiffs  had  no 
interest  in  the  fund  placed  by  him  in  the  hands  of  his 
daughter,  the  defendant. 

The  evidence  in  the  case,  therefore,  I  think,  overwhelm- 
ingly proves  that  the  defendant,  in  whom  the  legal  title 
to  the  land  is  vested,  when  she  purchased  it,  or  soon  there- 
after, made  a  gift  of  it  to  the  plaintiffs,  on  condition  that 
they  would  go  on  and  occupy  and  improve  the  land,  and 
promised  that  as  soon  as  the  younger  of  them  arrived  of 
age,  she  would  deed  the  land  to  them.  Of  the  fact  that 
they  took  possession  of  the  land  at  that  time,  pursuant  to 
and  relying  upon  said  gift  and  promise  to  convey  the 
same  by  defendant,  and  retained  it  ever  since,  and  have 
made  the  improvements  thereon  hereinbefore  referred  to, 
there  is  no  dispute. 

As  to  the  cases  in  which  courts  of  equity  will  enforce 
the  specific  performance  of  parol  gifts  of  real  property, 
there  are  doubtless  a  great  conflict  of  the  authorities.  I  am 
inclined,  however,  in  the  midst  of  this  conflict,  to  follow 
the  rule  laid  down  by  the  supreme  court  of  the  United 
States  in  the  case  of  Neale  v.  NedUj  9  Wall.,  1,  in  the  fol- 
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lowing  language:  ''And  equity  protects  a  parol  gift  of 
land  equally  with  a  parol  agreement  to  sell  it,  if  aooom- 
panied  by  possession^  and  the  donee,  induced  by  the  prom- 
ise to  give  it,  has  made  valuable  improvements  on  the 
property."  The  court  adds:  "And  this  is  particularly 
true  where  the  donor  stipulates  that  the  expenditure  shall 
be  made/ and  by  doing  this  makes  it  the  consideration  or 
condition  of  the  gift." 

In  the  case  of  Guynn  v,  McCavley,  32  Ark.,  97,  the 
court  thus  states  the  law  (I  quote  from  the  syllabus) : 
''Chancery  will  not  decree  specific  performance  of  a  mere 
voluntary  agreement.  But  when  a  donee  enters  into  pos- 
session and  makes  improvements  on  the  land,  the  money 
thus  expended  on  the  faith  of  the  gift  is  a  consideration  on 
which  to  ground  a  claim  for  specific  performance." 

Pomeroy  in  his  work  on  Contracts,  after  stating  the  law 
to  be  that,  "  The  making  of  valuable  improvements  by  a 
donee  in  possession  is  regarded  by  courts  of  equity  as  fur- 
nishing a  sufficient  ground  for  decreeing  a  specific  execu- 
tion of  a  parol  gift  of  land,"  etc.,  says:  "Slight  and 
temporary  improvements,  or  trivial  outlays,  however,  do 
not  raise  an  equity  in  favor  of  the  donee  to  have  the  gift 
enforced,  nor  does  the  court  grant  its  specific  remedy  when 
the  expenditure  was  not  made  in  consequence  of  the  gift; 
nor,  it  seems,  when  the  donee  has  been  compensated  for 
his  outlays  by  the  rents  and  profits  already  received  from 
the  land.  The  gift  must  be  established  by  certain  and 
unmistakable  evidence,  and  the  fact  that  the  improvements 
were  made  in  consequence  of,  and  in  reliance  upon  it,  must 
be  directly  and  unequivocally  proved."  See  pp.  184-6, 
and  6,  and  cases  cited.  With  the  above  qualifications  and 
exceptions,  it  seems  to  be  the  doctrine  of  all  the  text-books, 
and  most  of  the  leading  cases,  that  a  donee  in  posseasion, 
and  who  has  made  valuable  improvements  upon  the  land, 
will  receive  the  same  protection  as  a  purchaser  for  a  valua- 
ble consideration  where  there  has  been  a  part  performance 
of  the  contract. 
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In  the  case  of  Jones  v.  Tyler,  6  Mich.,  363,  it  was  held 
that,  "  In  such  a  case  a  conveyance  would  be  decreed  only 
on  the  most  satisfactory  proof  of  the  gift,  and  of  some 
satisfactory  reason  why  it  was  not  consummated  by  a  con- 
veyance." In  the  case  at  bar,  the  reason  given  why  the 
gift  was  not  consummated  by  a  conveyance  is,  that  the 
donees  were  infants.  While  this  was  probably  not  a  suffi- 
cient reason,  it  is  evident  from  the  bill  of  exceptions  that 
it  was  so  considered  by  the  donor,  and  that  such  consider- 
ation controlled  her  action. 

The  judgment  of  the  district  court  is  reversed,  and  a 
decree  of  specific  performance  will  be  entered  in  this  court 
requiring  the  defendants  to  convey  the  land  described  in 
the  pleadings  to  the  plaintiffs,  and  that  upon  their  failure 
to  make  and  deliver  such  conveyance  for  the  term  of  ninety 
days  from  the  filing  of  this  opinion,  the  said  dec;ree  to  stand 
as  a  conveyance  thereof. 

Deceee  aooobdingly. 

The  other  judges  concur. 
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1 1  m       William  Lamb,  plaintiff  in  erbob,  v.  Benjamin  B. 
Bbigos,  defendant  in  erbob. 

1.  Negotiable  Instruments :  guabanty:  altbrahok.  One 
B.  Bold  to  D.  thirty-six  head  of  ponies  for  the  snm  of  $900,  and 
took  his  note  therefor,  dne  in  sixty  days.  B.  inaisting  upon 
cash  or  a  guaranty  of  the  note,  an  arrangement  was  made  with 
one  L.,  a  banker,  who  executed  a  receipt  and  guaranty  as 
follows : 

Beceived  of  B.  B.  Briggs  the  following  described  note  for  col- 
lection: John  J.  Dunbar,  July  28,  1879,  |900,  Sept.  28, 1879, 
and  guarantee  the  payment  of  said  note. 

B.  D.  Dmooo, — 

Wm.  Lamb. 
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Upon  an  answer  alleging  the  alteration  of  the  gaaranty  by 
the  erasure  of  the  name  of  Briggs  after  execution  and  delivery 
of  the  gaaranty  by  Lamb,  Hdd,  That  the  question  must  be  sab- 
mitted  to  the  Jury,  and  it  was  the  duty  of  the  jory  to  answer 
special  interrogatories  submitted  to  them  relating  to  snch  al- 
leged alteration. 

:    :    OONSIDSBATION.    Where  one  L.  goaranteed 

the  note  of  D.,  in  consequence  of  which  one  B.  delivered  certain 
personal  property  to  D.,  SM,  A  suflScient  consideration  for  the 
guaranty. 

KVIDBNCB.    A  guarantor  who  has  testified  in 


an  action  on  the  note  by  the  payee  against  the  maker  may,  in 
an  action  by  the  payee  apainst  snch  guarantor,  be  asked  on  cross- 
examination  if  on  the  former  trial  he  had  not  testified  to  certain 
&cts,  stating  them,  and  his  admission  that  he  so  testified  will 
render  it  unnecessary  to  introduce  proof  of  such  testimony.  But 
if  proof  that  the  witness  so  testified  is  afterward  introduced^ 
ordinarily  it  will  be  error  without  pn^udioe. 

4.  Trial :  ysrdict.  Section  295  of  the  code  provides  that, '  *  When 
by  the  verdict  either  party  is  entitled  to  recover  money  of  the 
adverse  party,  the  jury  in  their  verdict  must  assess  the  amount 
of  recovery.  * '  A  general  verdict,  therefore,  in  favor  of  a  guarantor 
will  not  authorize  a  judgment  against  him  based  on  a  special 
finding  of  the  jury  that  a  specified  sum  was  due  the  payee  from 
the  maker  of  the  note,  there  being  a  dispute  as  to  whether  the 
guaranty  of  L.  was  jointly  with  B.  or  for  the  whole  amount 

Erbob  to  the  district  court  for  Grage  county.  Tried 
below  before  Broady,  J. 

Griggs  &  Rinaker,  for  plaintiff  in  error. 

Pemberton  &  Bueh,  for  defendant  in  error. 

Maxwell^  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Gage 
oounty  upon  the  following  instruments : 

"$900.  Beatrice,  Neb.,  July  28, 1879. 

"Sixty  days  after  date  I  promise  to  pay  to  the  order  of 
B.  B.  Briggs  nine  hundred  dollars,  at  the  office  of  Smith 
Bros.,  bankers.     Value  received. 

"  John  J.  Dunbar." 
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"Beatrice,  Neb.,  July  29,  1879. 
"  Received  of  B.  B.  Briggs  the  following  described  note 
for  collection  :  John  J.  Dunbar,  July  28,  1879,  $900  Sep, 
28,  1879,  and  guarantee  the  payment  of  said  note. 

-^^U    Pi.    "Hr^YOOG, 

"Wm.  Lamb." 

The  defendant  below,  plaintiff  in  error,  in  his  answer 
says :  That  he  admits  that  he  signed  his  name  to  the  instru- 
ment upon  which  plaintiff's  action  is  brought,  but  that  at 
the  time  defendant  signed  his  name  thereto  the  said  plaint- 
iff also  subscribed  his  name  to  said  instrument;  that  after 
said  instrument  had  so  been  signed  by  plaintiff  and  defend- 
ant, the  said  plaintiff  took  the  said  instrument,  and  has 
ever  since  the  said  time  had  the  possession  thereof;  that 
after  the  said  instrument  had  been  so  taken  by  the  said 
plaintiff,  he,  the  said  plaintiff,  fraudulently  altered  the  said 
instrument  by  erasing  therefrom  the  name  of  him,  the  said 
plaintiff;  that  the  said  alteration  was  made  by  the  said 
plaintiff,  without,  the  knowledge  or  consent  of  defendant; 
that  the  said  instrument  set  forth  in  plaintiff's  petition 
and  sued  upon  in  this  action  is  not  the  same  instrument 
made  and  signed  by  this  defendant  as  aforesaid,  but  is  an- 
other and  different  instrument,  and  was  not  made,  signed, 
and  delivered  by  defendant,  is  not  the  instrument  of  the 
defendant,  and  is  not  binding  upon  the  defendant. 

Second  defense.  That  he  admits  that  he  signed  his 
name  to  the  instrument  upon  which  plaintiff's  action  is 
brought,  but  at  the  time  defendant  signed  his  name  thereto 
the  said  plaintiff  also  signed  his  name  to  the  said  instru- 
ment ;  that  at  the  time  said  plaintiff  took  possession  of  the 
said  instrument  the  names  of  both  plaintiff  and  defendant 
were  signed  thereto  ;  that  the  said  plaintiff  subsequent  to 
said  time  fraudulently  altered  the  said  instrument  by  eras- 
ing the  name  of  him,  the  said  plaintiff,  therefrom ;  that  the 
said  alteration  was  made  without  the  knowledge  or  consent 
of  the  defendant ;  that  the  defendant  denies  that  there  was 
any  consideration  whatever  for  his  signing  his  name  to  the 
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said  instrument ;  that  he  alleges  that  there  was  no  consid- 
eration whatever  for  his  signing  his  name  to  the  said  in- 
strument; that  he  allies  that  the  said  instrument  was 
signed  on  a  day  subsequent  to  the  making,  executing,  and 
delivering  of  the  promissory  note  mentioned  therein;  that 
the  said  instrument  is  without  consideration  and  void;  and 
that  the  defendant  denies  each  and  every  allegation  in 
plaintififs  petition  contained  not  hereinbefore  specifically 
admitted." 

To  this  answer  the  plaintiff  below,  defendant  in  error, 
filed  a  reply;  denying  all  the  facts  contained  therein. 

On  the  trial  of  the  cause  the  court  submitted  certain  in- 
terrogatories to  the  jury,  as  follows: 

"1.  Did  plaintiff  sign  his  name  to  the  guaranty  by  in- 
advertence ?    Answer. "     Defendant  excepts. 

'^  2.  Did  plaintiff  sign  his  name  to  the  guaranty  sued 
on  with  Mr.  Lamb,  the  defendant,  with  the  intent  to  be- 
come co-guarantor  jointly  with  the  defendant?  Answer." 
Defendant  excepts. 

"  3.  Was  the  signing  of  the  guaranty  by  defendant  any 
part  of  the  consideration  inducing  the  plaintiff  to  part 
with  the  horses  which  he  turned  over  to  Emery?  Answer. 
Yes."     Defendant  excepts. 

"4.  Was  the  note  described  in  the  petition  left  by 
plaintiff  with  defendant  for  collection  under  defendant's 
exclusive  control  at  the  time  of  the  signing  of  the  guar- 
anty by  defendant  and  as  part  of  the  same  transaction,  and 
was  that  any  part  of  the  consideration  inducing  Lamb  to 
sign  the  guaranty?  Answer.     Yes."  Defendant  excepts. 

**  5.  How  much  is  now  due  to  plaintiff  from  John  J. 
Dunbar  on  the  note  described  in  the  petition?  Answer. 
$1,320.30."     Defendant  excepts. 

''6.  Did  plaintiff  Briggs  erase  his  name  from  the  guar- 
anty sued  on  with  any  fraudulent  intent  or  for  any  dis- 
honest purpose  ?    Answer."    Defendant  excepts. 

"R.  J.  Cully, 
"  Foreman.'^ 
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It  Will  be  observed  that  a  number  of  interrogatories  were 
not  answered  by  the  jury,  and  this  is  now  assigned  for 
error.  The  jury  also  returned  the  following  general 
verdict : 

"Benjamin  B.Briggs. 
Plaintiff. 

vs. 
William  Lamb, 

Defendant. 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  for  the  defendant. 

"R.  J.  Cully, 

"Foreman" 

The  defendant  in  error  thereupon  moved  for  judgment 
upon  the  special  finding  for  the  sum  of  $1,320.30,  notwith- 
standing the  general  verdict,  which  motion  was  sustained, 
to  which  the  defendant  below  excepted. 

Various  errors  are  assigned  in  this  court.  The  testi- 
mony tends  to  show  that  at  the  date  of  the  note  in  ques- 
tion, the  defendant  in  error  sold  to  one  J.  J.  Dunbar 
thirty-six  head  of  horses  for  the  sum  of  nine  hundred  dol- 
lars. At  the  time  of  the  sale  it  seems  to  have  been 
represented  to  the  defendant  in  error  that  Dunbar's  note 
was  as  good  as  cash,  and  could  be  converted  into  cash  at 
any  of  the  banks  in  the  city  of  Beatrice.  Lamb  at  that 
time  was  engaged  in  the  banking  business  in  Beatrice. 

Mr.  Briggs  presented  the  note  at  the  bank  of  Mr.  Lamb, 
at  the  request  of  a  Mr.  Emory,  who  had  acted  as  agent  of 
Dunbar  in  the  transaction.  Mr.  Lamb  seems  to  have  re- 
fused to  cash  the  note,  when  Briggs  declared  he  must  have 
guaranteed  paper  or  he  would  not  deliver  the  horses.  Con- 
siderable conversation  seems  to  have  taken  place  between 
Briggs  and  Lamb  in  regard  to  guaranteeing  the  note.  The 
testimony  tends  to  show  that  Lamb  refused  to  endorse  the 
note.  An  agreement,  however,  was  entered  into  between 
Lamb  and  Briggs,  in  consequence  of  which  Lamb  signed 
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the  guaranty  above  set  out.  Mr.  Briggs  testifies  that  he 
inadvertently  signed  his  name  to  the  guaranty,  and  erased 
the  same  by  running  a  pen  across  his  name  before  the  guar- 
anty was  signed  by  Lamb.  Lamb,  and  some  of  his  wit- 
nesses, however,  testify  that  Briggs'  name  was  not  erased 
at  the  time  that  Lamb  signed  the  guaranty  and  delivered 
it  to  Briggs.  There  is  thus  a  direct  conflict  in  the 
testimony  on  that  point,  which  was  directly  put  in 
issue  by  the  pleadings,  and  the  court  *erred  in  not  re- 
quiring the  jury  to  answer  the  interrogatories  relating  to 
that  question. 

2.  The  testimony  tends  to  show  that  Lamb  personally 
had  no  interest  in  the  transaction  relating  to  the  horses^  but 
that  Dunbar  seems  to  have  been  regarded  as  solvent,  and 
Lamb  appears  to  have  made  out  the  guaranty  for  the  purpose 
of  enabling  Dunbar  to  complete  the  trade  and  obtain  posses- 
sion of  the  horses.  It  is  claimed  on  behalf  of  Lamb  that 
there  was  no  consideration  for  this  guaranty.  It  is  ap- 
parent, however,  but  for  the  guaranty  the  horses  would 
not  have  been  delivered  to  Dunbar.  This,  therefore,  is  a 
sufficient  consideration  for  the  guaranty. 

3.  On  the  trial  of  the  cause  Lamb  was  asked  if  he  had 
testified  as  a  witness  in  an  action  by  Briggs  against  Dun- 
bar upon  the  note  in  question.  He  answered  :  "  I  think  I 
did."  He  was  then  asked,  "  whether  or  not  on  that  trial 
this  question  was  not  asked  you?"  "  State  to  the  jury  what 
this  conversation  was,"  and  "whether  you  answered  this : 
Well,  the  first  I  remember  of,  was  Mr.  Waldo  and  Mr.  Emory 
came  into  the  bank  and  spoke  something  about  my  sign- 
ing a  note ;  if  I  recollect  right,  they  came  in  first.  I  hung 
off  about  signing  the  note  and  made  some  inquiries.  Af- 
terwards Briggs  and  Waldo  came  into  the  bank,  and  I  was 
there,  and  I  think  my  son  was  in  the  bank  at  the  same 
time.  They  made  a  statement  they  wanted  the  note  se- 
cured or  money  paid  on  it.  We  could  not  pay  the  money 
on  the  note,  and  they  wanted  I  should  sign  it  and  make 
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it  good.  I  didn't  want  to  do  that.  Finally,  in  conversa- 
tion— after  that — ^there  was  some  conversation  aboat  it,  and 
Briggs  says  in  that  conversation  he  let  Dunbar  have  good 
property  and  he  wanted  a  good  note,  else  he  could  not  have 
the  horses.* "  He  answered  he  might  have  so  testified. 
Afterwards  Briggs  offered  the  same  testimony  of  the  wit- 
ness from  the  proceedings  in  the  former  trial.  This  was  ob- 
jected to  for  various  reasons,  which  need  not  be  stated, 
which  objections'  were  overruled  and  tlie  testimony  re- 
ceived. Such  duplicate  testimony  was  unnecessary  and 
improper,  and  should  have  been  excluded.  But  its  ad- 
mission was  error  without  prejudice. 

Section  295  of  the  code  provides  that,  "When  by  the 
verdict  either  party  is  entitled  to  recover  money  of  the 
adverse  party,  the  jury,  in  their  verdict,  must  assess  the 
amount  of  recovery."  Amea  v,  Sloat,  Wright,  577. 
Black  V.  Wintersteen,  6  Neb.,  224.  Bcnoers  v.  Rice,  19 
Neb.,  576.  In  the  latter  case  the  verdict  was  in  the  fol- 
lowing form:  "We,  the  jury,  duly  impaneled  and  sworn, 
do  say  that  we  find  for  the  plaintiff.'*  It  was  held  that 
such  a  verdict  would  not  authorize  a  judgment  for  any 
sum  whatever.  It  is  claimed  on  behalf  of  Briggs  that 
the  special  finding  of  the  jury  that  the  sum  of  |1, 320.30 
was  due  from  John  J.  Dunbar  to  Briggs,  was  a  sufficient 
verdict  to  authorize  a  judgment  s^inst  Lamb.  But  this 
does  not  follow  unless  the  jury  should  also  find  that  the 
guaranty  of  Lamb  was  of  the  whole  amount  due  upon 
die  note.  There  was  no  verdict,  therefore,  upon  which  to 
base  a  judgment.  Exceptions  are  taken  to  a  number  of  the 
instructions,  but  as  there  must  be  a  new  trial,  in  which,  no 
doubt,  the  case  will  be  tried  upon  the  issues  made  in  the 
pleadings,  they  need  not  be  referred  to. 

There  is  testimony  in  the  record  tending  to  show  that 
an  execution  was  issued  in  favor  of  Briggs  and  against 
Dunbar  on  the  judgment  in  question,  and  returned  unsatis* 
fied. 
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The  judgment  of  the  district  court  ifi  reverBed  and  tlic 
cause  remanded  for  further  proceedings. 

Beyebsed  and  bemanded. 

The  other  judges  concur. 


William  H.  Richards,  plaintiff  in  error,  v.  The       30  i^l 
State  of  Nebraska,  defendant  in  error.  'W^ 

43    865 

1.  Bill  of  Szoeptions:     failubb  of  oouri*  befobtbb  to      (^853 

PBEPARS  wiTHiK  TIME.    The  law  relating  to  the  time  in  which       on8»3| 
bills  of  exception  are  to  be  prepared  10  to  be  liberally  construed,         22   146 
and  where  a  court  reporter  is  unable  to  prepare  the  bill  within        ^        ' 
eighty  days  from  the  adjournment  of  the  court  Mne  die,  the  fault  * 
not  being  that  of  the  plaintiff  in  error,  the  bill  should  be  signed 
and  made  a  part  of  the  record. 

2.    :    AFFIDAVITS  used  in  the  hearing  of  a  matter  in  the  trial 

court  must  be  embodied  in  a  bill  of  exceptions  to  be  available 
as  evidence  in  the  supreme  court. 

3.  Criminal  Law:    finding  of  oband  jury.    Where  a  party 

is  bound  over  to  await  the  action  of  a  grand  jury,  and  the  grand 
jury  investigates  the  charge  and  makes  report  to  the  court,  '*no 
cause  of  action,"  and  the  accused  is  thereupon  dischaiiged,  the 
prosecuting  attorney  cannot  treat  such  finding  as  void  and  file 
an  information  against  the  accused  for  the  same  offense,  upon 
the  same  evidence — the  jury  being  the  judges  of  the  credibility 
of  the  witnesses. 


:    INFORMATION.     Under  chapter  64  of  the  criminal  code, 

the  prosecuting  attorney,  in  preparing  and'  filing  an  information 
against  a  party  accused  of  crime,  takes  t&e  place  of  a  grand 
jury,  and  as  a  grand  jury  cannot  delegate  its  authority  to  find 
an  indictment,  neither  can  the  prosecuting  attorney  delegate 
his  authority  to  file  an  information. 

An  information,  under  chapter  54  of  the  crim- 


inal code,  must  be  sworn  to  before  a  magistrate— one  authorized 
to  admiBiflter  the  oath,  and  not  before  a  notary  public 
10 


146      SUPREME  COURT  OF  NEBRASKA, 


Blehaidi  t.  State. 


6,  Prosecuting  Attorney :  dbputt.  Where  the  appointment 
of  «  deputy  proflecnting  attorney  is  challenged,  and  there  is  no 
copy  of  his  appointment  or  eridenoe  that  he  took  the  oath  or 
gare  the  bond  as  required  by  law,  the  proof  is  insnflScient  to 
show  his  appointment  as  deputy. 

Ebbob  to  the  district  court  for  Grage  oountj.  Tried 
below  before  Bboady,  J. 

Bvrke  &  Provt  and  N.  T.  Chddy  for  plaintiff  in  error. 

WilUam  Leese^  Attorney  Oeneralj  for  the  State, 

Maxwell^  Ch.  J. 

The  plaintiff  was  convicted  of  embezzlement  in  the  dis- 
trict court  of  Gkige  county^  and  sentenced  to  imprisonment 
in  the  penitentiary.    He  new  prosecutes  a  petition  in  error. 

The  attorney  general  moves  to  quash  the  bill  of  excep- 
tions, for  the  reason  that  it  was  not  signed  within  eighty 
days  from  the  time  the  court  adjourned  mie  die.  It  appears 
from  the  record  that  the  time  in  which  to  prepare  the  bill 
was  extended  to  eighty  days,  and  the  stenographer  certifies 
that  he  was  unable  to  prepare  the  bill  within  the  time 
limited.  This  being  the  case,  the  plaintiff  was  not  at  fault. 
So  far  as  appears,  he  has  done  all  that  he  could  to  procure 
the  bill  within  the  time  stated.  In  the  absence  of  a  show- 
ing to  the  contrary,  all  presumptions  of  diligence  are  in 
favor  of  the  plaintiff  in  error.  The  law  relating  to  the 
preparation  of  bills  of  exception  should  be  liberally  con- 
strued as  being  in  furtherance  of  justice.  The  motion  must 
therefore  be  overruled. 

2.  There  is  also  a  motion  to  suppress  certain  a£5davits 
for  the  reason  that  they  are  not  embodied  in  a  bill  of  ex- 
ceptions. The  invariable  holding  of  this  court  has  been 
that  where  affidavits  were  used  on  the  hearing  of  a  matter 
in  the  court  below,  they  must  be  embodied  in  a  bill  of 
exceptions  to  be  available  as  evidence  in  the  supreme 
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court ;  in  other  words,  as  evidence  that  they  were  used  on 
the  hearing  in  the  court  below.  The  motion  to  suppress 
must  therefore  be  sustained . 

3.  It  appears  from  the  record  that  prior  to  the  20th 
day  of  September,  1886,  the  plaintiff  had  been  bound  over 
to  await  the  action  of  the  grand  jury  of  Gage  county  on 
a  charge  of  embezzlement ;  that  on  that  day  the  said  grand 
jury  made  the  following  report  to  the  court: 

"  State  op  Nebraska,  ' 
vs. 
W.  H.  Richards. 
"  Witnesses  examined  by  the  grand  jury  and  no  cause 
of  action  found. 

«L.  C.  Brown, 

"  Foreman." 

The  court  thereupon  made  the  following  order : 

*'  State  op  Nebraska,  ' 
vs. 

W.  H.  Richards. 

"  Sept.  26.  The  grand  jury  having  ignored  the  charge, 
the  defendant  is  discharged.^' 

The  plaintiff  then  departed  to  his  home  in  another  state. 
On  the  28th  of  the  same  month,  Alfred  Hazlett,  who  also 
signs  the  information  as  deputy  district  attorney,  filed  an 
information  in  said  court,  charging  the  plaintiff  with  the 
same  offense,  which  the  grand  jury  had  investigated  and 
found  no  bill.  This  information  was  sworn  to  before  a 
notary  public.  The  law  has  not  made  it  the  duty  of  a 
district  attorney  to  file  an  information  in  a  case  in  which  a 
grand  jury  had  refused  to  find  a  bill.  The  grand  jurors, 
upon  oath,  find  or  refuse  to  find  an  indictment,  and  at 
least  twelve  of  them  must  concur  in  making  the  charge. 
In  other  words,  an  indictment  is  a  positive  charge  upon 
oath  of  at  least  twelve  of  the  grand  jurors,  that  the  accused 
is  guilty  of  the  offense  charged,  while  a  refusal  to  find  a 
bill   is  equivalent  to  a  finding  under  oath  of  said  jurors 
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that  the  evidence  is  ingufficient  to  warrant  the  charge. 
The  defendant  is  therefore  entitled  to  his  discharge,  and  no 
prosecuting  officer  has  the  right  to  treat  such  finding  as 
void. 

In  cases  where  additional  evidence  is  submitted  to  die 
same  or  a  subsequent  grand  jury,  it  is  probable  that  a  dif- 
ferent result  may  be  reached.  4  Black.  Com.,  305.  The 
author  quoted  says  (Id.,  306)  that,  "where  the  jury  think 
the  charge  groundless  they  indorse  the  indictment  prepared 
by  the  prosecuting  officer  *  not  a  true  bill,'  or,  which  is  a 
better  way,  *  not  found,'  and  then  the  party  is  discharaed 
without  further  answer.  But  a  fresh  bill  may  afterwards 
be  prepared  to  a  subsequent  grand  jury.'' 

The  act  of  charging  a  party  with  the  commission  of  a 
crime  which  may  blast  his  reputation  and  cover  his  name 
with  ignominy  is  certainly  a  serious  one,  which  ought 
not  to  be  done  without  sufficient  cause.  From  the  days 
of  Magna  Charta,  the  common  law,  in  theory  at  least, 
has  protected  all  persons  from  needless  accusations.  The 
grand  jury  itself  was  devised  for  the  purpose  of  privately 
investigating  a  charge  against  a  party,  and  finding  a  rea-« 
sonable  probability  of  the  truth  of  the  chaise  before  mak-^ 
ing  it  public  in  the  form  of  an  accusation  or  indictment. 
In  all  such  investigations  the  jurors  are,  as  in  other 
cases,  the  judges  of  the  credibility  of  the  witnesses,  and 
they  may  believe  or  disbelieve  any  or  all  of  the  testimony 
introduced  before  them.  If  they  refuse  to  believe  certain 
testimony  and  therefore  refuse  to  find  a  bill,  it  is  not  in 
the  power  of  a  prosecuting  officer  to  say  that  he  believes 
such  testimony  and  thereupon  proceed  to  file  an  informa- 
tion. We  do  not  hold,  however,  that  where  new  evi- 
dence is  offered  which  was  not  before  the  grand  jury,  that 
such  information  cannot  be  filed. 

4.  Section  579  of  the  criminal  code  provides  that,  "  all 
informations  shall  be  filed  during  term  in  the  court  having 
jurisdiction  of  the  offense  specified  therein,  by  the  proge-* 
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mtiTig  cAtomey  of  the  proper  county  as  informant ;  he  shall 
subscribe  his  name  thereto  and  indorse  thereon  the  names 
of  the  witnesses  known  to  him  at  the  time  of  filing  the 
same;  and  at  such  time  before  the  trial  of  any  case  as  the 
court  may,  by  rule  or  otherwise,  prescribe,  he  shall  en- 
dorse thereon  the  names  of  such  other  witnesses  as  shall 
then  be  known  to  him.'' 

Sec  583  makes  it  his  duty  to  inquire  into  and  make  fnll 
examination  of  all  the  facts  and  circumstances  connected 
with  any  case  by  preliminary  examination,  while  section 
585  declares  that,  ^^  no  information  shall  be  filed  against  any 
person  for  any  offense  until  such  person  shall  have  had  a 
preliminary  examination  therefor,  as  provided  by  law,  be- 
fore a  justice  of  the  peace  or  other  examining  magistrate 
or  officer,  unless  such  person  shall  waive  his  rights  to  such 
examination,''  an  exception  being  made  as  to  fugitives 
firom  justice. 

The  prosecuting  attorney  of  a  county  is  a  quasi  judicial 
officer.  The  law  has  intrusted  him  with  power  upon  what 
he  deems  sufficient  cause  to  institute  prosecutions.  He 
takes  the  place  of  a  grand  jury,  and  as  the  law  imposed 
upon  the  grand  jury  the  duty  of  determining  whether  or 
not  sufficient  had  been  shown  to  justify  an  indictment 
against  the  accused,  and  gave  them  no  authority  to  depute 
other  persons  to  determine  that  fact  and  make  a  present- 
ment, so  the  law  imposes  this  duty  on  the  prosecuting 
attorney,  and  gives  him  no  authority  to  confer  this  power 
on  another  person.  Like  a  judge,  his  power  to  determine 
what  cases  shall  be  prosecuted  by  filing  an  information 
cannot  be  delegated,  but  must  be  performed  by  himself. 
At  common  law,  if  an  indictment  was  found  by  a  grand 
jury,  one  of  whose  members  did  not  possess  the  necessary 
qualifications,  it  vitiated  the  indictment.  1  Bish.  Cr. 
Proc.,  §  856a.  Kitrol  v.  State,  9  Fla.,  9.  U.  8.  v.  Hani- 
mondj  2  Woods,  197.  State  v.  Clough,  49  Me.,  573. 
This  is  upon  the  principle  that  the  indictment  shall  be 
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preferred  only  by  persons  duly  authorized.  How  much 
more  important  that  an  information,  which  takes  the  place 
of  an  indictment,  be  prepared  by  one  whom  the  law  has 
clothed  with  power  to  prefer  the  charge,  and  unless  it  is 
filed  by  an  officer  having  such  authority,  it  will  be  a 
nullity. 

6.  The  information  was  sworn  to  on  information  and 
belief  before  a  notary  public.  In  order  to  authorize  the 
filing  of  an  information,  except  in  case  of  fugitives  from 
justice,  there  must  have  been  a  previous  examination^ 
based  on  an  accusation  under  oath,  charging  the  party  with 
the  commission  of  the  crime.  An  information  sworn  to  by 
the  prosecuting  attorney,  upon  information  and  belief  is 
sufficient,  but  the  oath  must  be  taken  before  a  judicial 
officer,^-one  authorized  to  administer  the  oath.  At  com- 
mon law,  such  oath  was  taken  before  a  magistrate.  1 
Chitty  Cr.  Law,  26,  and  the  common  law  on  that  point 
prevails  in  this  state.  A  notary  public  is  an  officer  of  the 
civil  and  commercial  law,  and  is  unknown  to  the  criminal 
law,  and  the  oath  was  unauthorized.  It  may  be,  however, 
that  the  plaintiff  has  waived  that  objection  by  pleading  to 
the  information. 

6.  The  appointment  of  the  deputy  prosecuting  attorney 
is  challenged  in  the  proceedings,  but  there  is  no  copy  of  an 
appointment  or  evidence  that  he  took  the  oath  or  gave 
bond,  as  required  by  law.  If  a  deputy  could  be  appointed 
for  a  particular  case,  and  without  entering  into  the  obliga- 
tions imposed  by  law,  could  institute  and  carry  on  crimi- 
nal prosecutions,  there  is  reason  to  believe  that  such  prose- 
cutions would  be  used  as  a  means  to  gratify  personal 
malice,  to  collect  debts,  or  as  a  means  of  persecution.  But 
there  is  no  such  authority  given  to  a  deputy.  The  judg- 
ment of  the  district  court  is  reversed  and  the  action 
dismissed. 

Reversed  and  dismissed. 
The  other  judges  concur. 


treasurer  and  the  defendant  Merriam  were  unlawful  and  Toid, 
and  irregular  in  this:  that  said  land  was  not  assessed  for  taxes 
in  the  years  1863  and  1865,  as  required  by  law,  and  no  taxes  for 
the  years  1863  and  1865  were  leTied  thereon,  as  required  by  law, 
and  said  land  was  not  advertised  for  sale  for  the  taxes  of  1863 
and  1865,  as  required  by  law,"  without  stating  in  what  respect 
there  was  a  failure  to  comply  with  the  law,  is  not  sufficient  to 
justify  a  court  in  holding  that  the  taxes  so  assessed  were 
invalid. 

3.    :     sale:     intsbest  to  tax  purchaseb.     Where  for 

want  of  authority  of  the  treasurer  to  sell  land  for  taxes  no  title 
pones  to  the  purchaser,  he  is  merely  subrogated  to  the  rights  of 
the  county,  and  to  the  same  rate  of  interest  that  the  county 
would  be  entitled  to  recover. 

Appeal  from  Otoe  county,  Haywabd,  J.,  presiding. 
C.  W,  Seymour y  for  appellant. 
No  appearance  for  appellee. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Otoe 
county  by  the  plaintiffs  against  Selden  N.  Merriam  to  can- 
cel and  annul  certain  tax  liens  and  tax  deeds  upon  the 
N.  W.  J  of  the  8.  E.  i  and  the  N.  E.  J  of  the  8.  W.  i 
and  the  8.  E.  i  of  the  N.  W.  i,  all  of  Sec.  14,  Tp.  9  north, 
of  range  12  E.,  in  Otoe  county. 

On  the  trial  of  the  cause  in  the  court  below  a  decree  was 
rendered  in  favor  of  the  plaintiff's,  but  requiring  them  to 
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HosEA  R.  Dillon  et  al.,  appellees,  v.  Lydia  Meb- 

RLAM,  ExECUTttlX,  ETC.,  APPELLANT. 

1-  Taxes :  pietition  to  cancel  tax  dbbd.  Where  a  plaintiff 
files  a  petition  to  cancel  a  tax  deed  upon  his  land  and  remove  a 
doad  from  his  title  thereto,  as  a  condition  of  granting  relief,  he 
wiU  be  required  to  do  equity  by  paying  the  taxes  justly  charge- 
able against  said  land. 

An  allegation,  ''That  all  proceedings  of  said         ^  ^ 
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pay  the  sum  of  one  hundred  four  and  -^^^  dollars  taxes 
and  interest  on  said  land.     The  defendant  appeals. 

Two  questions  are  presented  by  the  record  which  will 
be  noticed  in  their  order. 

The  testimony  tends  to  show  that  the  plaintiffs  have 
been  in  poasession  of  said  land  since  about  the  year  1859; 
that  during  the  years  1863  and  1865  certain  taxes  were  as- 
sessed against  said  land,  and  that  the  land  was  sold  for 
the  same  ito  one  D.  J.  McCann.  McCann  assigned  his 
tax  certificate  to  one  Selden  N.  Merriam,  who  in  1875 
procured  a  tax  deed.  Merriam  has  died,  since  the  com- 
mencement of  this  action,  and  it  was  revived  in  the  name 
of  the  defendant.  It  also  appears  that  there  was  a  suffi- 
cient amount  of  personal  property  belonging  to  the  plaint- 
iff in  Otoe  county  at  the  time  said  taxes  became  due  to 
have  satisfied  the  same ;  but  the  treasurer,  instead  of  col- 
lecting the  tax  out  of  the  personal  property  as  required  by 
the  statute  as  it  then  existed,  sold  the  land  therefor.  This 
he  had  no  authority  to  do,  and  the  sale  and  deed  were  in- 
valid. The  principal  object  of  this  action  is  to  cancel  the 
deed  above  described. 

The  court  below  failed  to  allow  the  taxes  assessed  against 
said  land  during  the  year  1863,  apparently  upon  the  ground 
of  informality  in  the  assessment.  The  allegations  in  the 
petition  upon  that  point  are :  "  That  all  the  proceedings 
of  said  treasurer  and  the  defendant  Merriam  were  unlaw- 
ful and  void  and  irregular  in  this,  that  said  land  was  not 
assessed  for  taxes  in  the  years  1863  and  1865  as  required 
by  law,  and  no  taxes  for  the  years  1863  and  1865  were 
levied  thereon  as  required  by  law,  and  said  land  was  not 
advertised  for  sale  for  the  taxes  of  1863  and  1865  as  re- 
quired by  law.'^  It  will  be  been  that  there  was  no  allega- 
tion that  the  land  was  not  subject  to  taxation,  but  simply 
a  claim  that  the  taxes  were  not  assessed  as  required  by  law. 
In  what  respect  the  assessment  failed  to  comply  with  the 
law  is  not  stated.     When  a  party  comes  into  a  court  of 
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equity  asking  relief,  as  a  condition  the  court  will  require 
him  to  do  equity  before  it  will  be  granted.  This  principle 
lies  at  the  foundation  of  equity  jurisprudence.  Linden  v, 
Hepburn,  3  Sand.^  671.  This  rule  is  frequently  applied 
where  a  party  brings  an  action  to  cancel  an  usurious  mort- 
gage upon  land.  In  every  such  case  where  the  borrower 
brings  the  action  the  court  will  require  him  to  pay  the  sum 
actually  borrowed,  with  lawful  interest,  before  relief  will  be 
granted.  Post  v.  Bank  of  Utica,  7  Hill,  391.  Rogers 
V.  Rathbun,  1  J.  Ch.,  367.  Tupper  v.  Powell,  Id.,  439. 
Fanning  v,  Dunham,  6  Id.,  142.  Livingstone  v.  Harris, 
3  Paige,  533.  8.  C,  11  Wend.,  329.  Vilas  v.  J(mes,  1 
Comst,  278.  Legoux  v.  Wante,  3  Har.  &  John.,  184. 
This  rule  will  be  applied  in  the  cancellation  of  tax  deeds, 
and  where  the  tax  was  a  proper  charge  against  the  land, 
the  landowner,  as  a  condition  of  canceling  the  tax  deed,  will 
be  required  to  pay  the  tax  with  lawful  interest  thereon. 
The  court  therefore  erred  in  excluding  the  tax  of  1863. 

2.  The  defendant  contends  that  she  is  entitled  to  forty 
per  cent  per  annum  interest  on  the  amount  of  taxes  paid 
until  the  time  to  redeem  expired. 

In  PettU  V.  Bla4:k,  8  Neb.,  52,  it  was  held  that  where 
the  sale  of  the  land  was  invalid  the  tax  purchaser  would 
be  subrc^ted  to  the  rights  of  the  county.  In  effect,  there 
was  no  valid  sale.  The  purchaser  therefore  simply  acquires 
the  lien  possessed  by  the  county,  which  would  entitle  him 
to  interest  at  the  rate  of  one  per  cent  per  month.  Lynam 
V.  Anderson,  9  Neb.,  367.  Jones  v.  Duras,  14  Neb.,  40. 
There  having  been  no  valid  sale  of  the  land  the  tax  pur- 
chaser is  subn^ted  merely  to  the  rights  of  the  county, 
and  is  not  entitled  to  the  rate  of  interest  claimed. 

The  decree  of  the  court  below  will  be  modified  to  allow 
the  defendant  the  taxes  of  1 863  with  one  per  cent  per  month 
interest  thereon,  and  as  thus  modified  the  decree  is  affirmed. 

Decree  accordingly. 
The  other  judges  concur. 
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27  819     E.  F.  Davis,  plaintiff  in  error,  v.  George  R. 

27    643  '  ' 

82~l54:  SCXXTT,  DEFENDANT  IN  ERROR. 

31638 
22    IJM 

^  714|      1.    Fraud :   intent  a  question  of  fact.    The  question  of  frand- 

I  Qlent  ioteut  is  generally  determined  from  the  existence  of 

other  facts  which  tend  to  estahlish  it.     The  question  of  the 

existence  of  facts  showing  a  fraudulent  intent  are  alone  for  the 

jury  to  determine  and  not  for  the  court.    Hedman  v,  Andenan^ 

|-^   iw'  6  Neb.,  392. 

2.    :   CHATTEL  HOBTOAOB.    A  chattel  mortgage  of  a  stock  of 

goods  containing  a  clause  by  which  the  mortgagor  is  given  pos- 
session, with  power  of  sale  in  the  usual  OMUse  of  trade,  the 
proceeds  to  go  in  satisfaction  of  the  mortgage  debt,  although 
by  our  statute  made  presumptively  fraudulent,  is  not  cmicIu- 
sively  so,  and  may,  by  satisfactory  evidence,  be  shown  to  have 
been  made  in  good  faith.    Turner  v.  KiUian,  12  Id.,  580. 

3.  Assignment:  pbbfebbbd  cbbditob&  A  debtor  has  the  right 
to  prefer  his  creditors  and  to  pay  or  secure  those  preferred.  The 
execution  of  chattel  mortgagee  to  preferred  creditors,  if  made 
in  good  faith  to  secure  bona  fide  debts,  even  if  made  to  a  con- 
siderable number  of  such  creditors  at  or  about  the  same  time — 
no  trust  being  created — will  not  constitute  an  assignment  for 
the  benefit  of  creditors  if  not  so  intended. 

Error  to  the  district  court  for  Grage  county.  Tried 
below  before  Broady,  J. 

/.  E.  Cobhey,  for  plaintiff  in  error. 

Pemberton  &  Bush  and  HadM  &  Boies,  for  defendant 
in  error. 

Reese,  J. 

This  was  an  action  in  replevin  instituted  in  the  district 
court  by  defendant  in  error  for  the  purpose  of  recovering 
the  possession  of  a  stock  of  goods  formerly  owned  by 
R.  N.  Townscnd  &  Co.  A  part  of  the  alleged  creditors 
of  the  firm  obtained  chattel  mortgages  on  the  goods  on  the 
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second  day  of  August,  1886.  These  mortgages  were  filed 
in  the  office  of  the  county  clerk  and  soon  thereafter  the 
sheriff,  who  is  plaintiff  in  error  here,  seized  the  mortgaged 
goods,  as  the  property  of  R.  N.  Townsend  &  Co.,  for  the 
satisfaction  of  certain  writs  of  attachment  held  by  him 
against  the  firm.  The  notes  and  mortgages  were  trans- 
ferred to  defendant  in  error  and  he  instituted  the  suit  for 
the  possession  of  the  property  in  dispute.  The  petition  is 
in  the  usual  form  for  declaring  upon  a  special  ownership. 
The  answer  consists  of  a  general  denial,  substantially,  and 
also  the  averments  that  the  mortgages  were  given  for  the 
express  purpose  of  cheating  and  defrauding  the  attaching 
creditors,  denies  that  they  were  given  for  value,  and  pleads 
the  writs  of  attachment  by  virtue  of  which  the  levies  were 
made.  A  jury  trial  was  had  which  resulted  in  a  verdict 
in  favor  of  defendant  in  error  and  judgment  thereon. 

Complaint  is  made  that  the  court  eri'ed  in  giving  the 
first  instruction  to  the  jury.     It  is  as  follows : 

"  The  burden  of  proof  is  on  the  plaintiff  to  prove  that 
the  debts  secured  by  the  several  chattel  mortgages  under 
which  he  claims  were  genuine  and  bona  fide.  This  he  has 
done.  Yet  there  is  another  question  in  the  case  that  the 
court  submits  to  you  and  that  is,  whether  the  clause  in  the 
said  mortgages  providing  that,  '  the  mortgagor  has  leave 
to  continue  to  sell  said  goods  in  the  usual  course  of  trade 
for  the  sole  purpose  of  raising  money  to  pay  this  indebted- 
ness, and  the  mortgagor  agrees  to  account  to  the  mortgaj^oe 
for  the  proceeds  of  all  such  sales,'  was  made  in  good  faith 
in  each  of  said  mortgages,  and  not  for  the  purpose  of  de- 
frauding creditors.  If  you  find  that  said  clause  was  made 
in  good  faith,  find  for  plaintiff  and  assess  his  damages  for 
the  unlawful  detention,  which  will  be  merely  nominal,  and 
return  your  verdict  accordingly.  If  you  find  that  said 
clause  was  in  bad  faith,  or  fail  to  find  that  it  was  in  good 
faith,  find  for  the  defendant  and  assess  his  damages  for  the 
unlawful  detention.'^ 


166      SUPEEME  COURT  OP  NEBRASKA, 

DftTls  T.  Scott 

Theobjecfcion  to  this  instruction  is  to  the  first  clause 
thereof,  which  tells  tlie  jury  that  the  plaintiff  had  proven 
that  the  debts  secured  bj  the  several  chattel  mortgages 
were  genuine  and  bona  fide.  As  we  have  seen,  this  ques- 
tion was  one  of  the  issues  presented  for  trial  by  the  issues 
in  the  case. 

It  is  true  that  no  witness  testified  upon  the  trial  that 
the  notes  and  mortgages  were  not  "given  for  value,*'  and 
were  not  "given  for  the  purpose  of  cheating  and  defraud- 
ing "  the  creditors  of  the  mortgagors,  yet  it  is  the  opinion  of 
the  majority  of  the  court  that  the  whole  question  of  the 
bona  fides  of  the  mortgages  should  have  been  submitted  to 
the  jury. 

In  Hedman  v.  Anderson,  6  Neb.,  392,  it  is  said  by  the 
present  chief  justice,  in  writing  the  opinion  of  the  court, 
that,  "  The  question  of  fraudulent  intent  is  generally  deter- 
mined by  the  existence  of  other  facts  which  tend  to  show 
it.  In  but  few  instances  can  it  be  shown  by  direct  testi- 
mony, and  must  therefore  be  established  by  circumstantial 
evidence;  but  the  question  as  to  the  existence  of  facts 
showing  a  fraudulent  intent,  are  alone  for  the  jury  to  deter- 
mine, and  not  for  the  court.  If,  however,  certain  facts  are 
ixmoeded  to  exist,  the  question  of  their  sufficiency  to  indi- 
cate a  fraudulent  intent  becomes  a  question  of  law,  which 
the  court  must  determine.  But  the  question  of  the  credi- 
bility of  the  witnesses  rests  entirely  with  the  jury." 

While  the  writer  is  unable  to  detect  anything  in  the 
evidence  which  tends  to  impeach  the  bona  fides  of  the  debts 
secured  by  the  chattel  mortgages,  yet  it  is  quite  probable 
that,  under  the  issues  presented,  the  whole  question  of  fact 
should  have  been  submitted  to  the  jury  for  their  determi- 
nation. 

It  is  contended  by  plaintiff  in  error  that  the  court  erred 
in  admitting  in  evidence  the  notes  and  mortgages  upon 
which  the  claim  of  defendant  in  error  was  based,  for  the 
reason  that  the  mortgages  contained  a  condition  that  the 
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mortgagor  should  remain  in  possession  of  the  mortgaged 
property,  with  power  of  sale  in  the  usual  course  of  trade, 
the  proceeds  to  go  in  satisfaction  of  the  moiiigage  debt,  and 
they  were  therefore  void.  We  do  not  think  the  court 
erred  in  this  respect  While  the  legal  presumptions  are 
against  the  bonafdes  of  such  mortgages,  they  are  not  con- 
clusively so,  and  it  may  be  shown  by  competent  evidence 
that  they  were  in  fact  made  in  good  faith,  and  without 
fraudulent  intent  Turner ,  Frazier  &  Co.  v.  ISlOan,  12 
Neb.,  580. 

It  is  next  urged  that  the  trial  court  erred  in  refusing  to 
give  an  instruction  asked  by  plaintiff  in  error,  to  the  effect 
that  the  mortgages  introduced  by  Townsend  &  Co.  to 
various  creditors,  and  upon  which  defendant  in  error  relied 
as  the  basis  of  his  alleged  right  to  the  possession  of  the 
property  in  dispute,  were  in  law  an  assignment  for  the 
benefit  of  creditors,  and  therefore  void.  There  was  no 
error  in  refusing  to  give  this  instruction.  The  mortgages 
were  executed  directly  to  the  several  creditors,  individually, 
for  the  purpose  of  securing  their  alleged  demands.  No 
trust  was  thereby  created.  The  debtor  had  the  right  to 
prefer  creditors,  and  pay  or  secure  them  if  he  so  desired. 
If  done  in  good  faith,  to  secure  bona  fide  debts,  they  were 
simply*  mortgages.     Gage  v.  Parry y  69  Iowa,  605. 

For  the  reason  that  the  trial  court  erred  in  giving  the 
instruction  above  quoted,  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Bevebseb  and  remanded. 

The  other  judges  concur. 
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South  Omaha  Street  Railway  Co.,  plaintiff, 
V.  Wm.  F.  Bechel,  Michael  Lee,  Thomas  J. 
LowRY,  Jacob  M.  Comisman,  Frank  J.  Kaspar, 
Leavitt  Burnham,  Albert  M.  Kitchen,  Pat- 
i^  ^^  RICK  Ford,  Charles  Cheney,  Isaac  S.  Hascall, 

Wm.  I.  KiERSTAD,  Adam  Snyder,  Jefferson  W. 
Bedford,  Chas.  L.  Vancamp,  Wm.  H.  Alexan- 
der, John  M.  Boyd,  Freeland  W.  Manville, 
Frank  E.  Bailey,  and  Joseph  R.  Southard, 
defendants. 

Street  Bailroad:  gonsbkt  of  blectobs:  yotb  bbquibed. 
Where  the  question  of  giving  consent  to  a  street  railway  com- 
pany to  oonstrnct  and  maintain  a  street  railroad  upon  the 
streets  of  the  city  of  O.  was  submitted  to  the  electors  of  said 
city  on  the  day  of  the  general  city  election,  and  the  ballot  upon 
that  proposition  was  taken  at  the  same  place,  by  the  same  elec- 
tion officers,  and  but  one  poll  list  made,  and  the  votes  were  can- 
vassed and  returned,  in  some  of  the  precincts  and  wards,  upon 
the  same  tally  sheet  and  return ;  but  in  all  of  the  wards  a  sep- 
arate ballot  box  was  prepared  into  which  the  vote  upon  the 
proposition  was  deposited,  but  without  other  formality  to  sepa- 
rate the  vote  from  the  vote  of  the  general  election,  it  was  held 
that  in  order  to  give  the  required  consent  the  affirmative  of  the 
proposition  must  receive  a  migority  of  all  of  the  votes  cast  a 
such  election. 

Original  application  for  mandamus. 

CcmgdoUf  Clarkson  &  Hunty  for  relator,  cited :  People  v. 
Warfield,  20  111.,  163.  People  v.  Gamer,  47  Id.,  246. 
Angell  &  Ames  Corp.,  Sees.  499-500.  State  v.  Mayor,  37 
Mo.,  272.  State  v.  Binder,  38  Id.,  460.  St.  Joseph  v. 
Rogers,  16  Wall.,  644.  County  of  Johnston,  5  Otto,  369. 
Sanford  v.  Prentice,  28  Wis.,  358. 

/.  L.  Webster,  for  respondent,  cited :  Harshman  v.  Bates 
County,  92  U.  S.,  569.     State  v.  Winklemiea,S5  Mo.,  103. 
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Beese,  J. 

This  is  an  application  for  a  peremptoiy  writ  of  manda- 
mus to  tlie  council  and  city  clerk  of  the  city  of  Omaha  for 
the  purpose  of  compelling  them  to  certify  the  result  of  an 
election  held  in  said  city  on  the  3d  day  of  May,  1887,  at 
which  it  is  allied  that  a  majority  of  the  electors  of  said 
city  had  given  their  consent  to  the  construction  and  opera- 
tion of  a  street  railroad,  by  plaintiff,  upon  the  streets  of 
the  dty.  The  cause  is  submitted  upon  the  petition  and 
motion  for  the  writ  in  connection  with  a  stipulation  of  such 
material  facts  as  do  not  appear  in  the  petition.  These 
facts  may  be  briefly  stated  as  follows : 

Plaintiff  is  a  corporation,  organized  under  and  by  virtue 
of  the  laws  of  this  state,  for  the  purpose  of  constructing 
and  operating  a  street  railroad  on  and  through  certain 
streets  of  the  city  of  Omaha.  The  defendants  are  the 
coundlmen  and  city  derk  of  the  city  of  Omaha,  which  is 
a  municipal  corporation  organized  under  the  laws  of  the 
state.  That  at  the  time  of  the  passage  and  approval  of  the 
ordinance  hereinafter  referred  to  and  the  holding  of  an  elec- 
tion thereunder,  it  was  a  city  of  the  first  class,  but  that  it 
is  now  known  as  a  city  of  the  metropolitan  class — so  des- 
ignated by  law — and  that  defendants,  councilmen,  are  the 
successors  in  office  of  the  councilmen  while  the  city  was 
denominated  a  city  of  the  first  class.  That  prior  to  the 
3d  day  of  May,  1887,  plaintiff  made  application  to  the 
city  council  for  the  passage  of  an  ordinance  providing  for 
the  submission  to  the  electors  of  the  city  the  question  of 
consent  to  the  construction  and  operation  of  a  street  rail- 
road by  said  plaintiff  through  certain  streets  therein,  and 
that  thereupon  the  city  council  passed  an  ordinance  pro- 
viding for  such  submission  and  requesting  the  mayor  to 
call  an  election  that  the  question  might  be  voted  upon. 
The  mayor  gave  notice,  as  provided  by  law,  that  an  elec- 
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tion  would  be  held  on  the  3d  day  of  May,  1887,  that  being 
the  day  of  the  general  city  election. 

The  registry  of  voters  for  the  city  election  showed  that 
there  were  10,046  names  registered.  There  were  8,146 
votes  cast  at  the  general  election.  The  number  of  votes 
cast  upon  the  question  of  consent  to  plaintiff  to  construct 
and  operate  its  road  was  1,650,  of  which  1,470  were  in  the 
aflBrmative  and  180  in  the  negative.  There  were  but  the 
usual  number  of  judges  and  clerks  of  election.  No  sepa- 
rate poll  list  of  those  who  voted  upon  the  question  sub* 
mitted  was  kept.  A  separate  ballot  box  was  prepared^ 
and  when  an  elector  came  to  the  polls  to  vote,  if  his  name 
was  upon  the  list  of  registered  voters,  or  if  he  proved  him- 
self to  be  an  elector,  he  was  permitted  to  vote,  his  name 
was  checked  off  the  registration  list  and  place  on  the  dupli- 
cate poll  books.  This  was  done  whether  he  voted  a  ticket 
for  the  general  election,  and  for  or  against  the  proposition 
submitted,  or  simply  on  the  proposition,  but  one  poll  list 
being  made.  The  ballot  box  for  the  general  city  election 
alone  determined  the  number  of  votes  cast  at  that  election^ 
and  the  ballot  box  for  the  proposition  alone  determined 
the  number  of  votes  cast  on  the  proposition.  At  the  close 
of  the  polls  a  tally  sheet  was  made,  and  the  votes  canvassed 
in  the  usual  way.  In  some  precincts  and  wards,  separate 
tally  sheets  were  prepared  and  used  in  canvassing  the  votes 
upon  the  proposition  submitted,  while  in  others  the  tally 
sheet  of  the  general  election  was  used.  The  result  being 
certified  to  the  city  council,  they  refused  to  cause  the  city 
clerk  to  <?ertify  to  plaintiff  the  necessary  consent,  but  de- 
clared that  the  consent  of  the  electors  of  the  city  had  not 
been  given.  Plaintiff,  by  its  chief  officer,  demanded  the 
certificate  of  defendants,  but  compliance  was  refused. 

It  is  contended  on  the  part  of  plaintiff  that  the  propo- 
sition submitted  received  the  consent  of  a  majority  of  the 
electors,  for  the  reason  that  a  majority  of  the  votes  cast 
upon  this  particular  question  were  in  the  affirmative,  and 


JULY  TERM,  1887.  161 

Statt  T.  BeebeL 

that  the  vote  deposited  in  the  I>alloi  box  prepared  for  the 
reception  of  ballots  cast  upon  the  proposition  shonld,  for 
the  purpose  of  the  canvass,  be  taken  as  the  iuU  vote  of  the 
city,  while  it  is  contended  bj  defendant  that  consent  in 
such  case  cannot  be  considered  as  given  unkas  it  appears 
that  a  majority  of  all  the  electors  in  the  city,  as  shown  by 
the  r^istry,  is  in  favor  of  sncb  consent.  It  is  also  con- 
tended that  if  such  is  not  the  kw,  yet  it  appears  that  the 
affirmative  of  the  proposition  did  not  leeeive  a  majority  of 
the  votes  cast  at  the  election,  and  that  theref<M«  the  writ 
should  not  be  awarded.  The  fbrmer  contenfion  of  defend- 
ant is  founded,  in  part,  upon  the  langnage  of  sections  one 
and  two  of  the  article  of  the  eonstitntioB  i^  the  state  en- 
titled ''  Miscellaneous  corporations."  These  sections  are  as 
follows : 

"  Section  1.  No  corporation  shall  be  created  by  special 
law,  nor  its  charter  extended,  changed,  or  amended,  except 
those  for  charitable,  educational,  penal,  or  reformatory 
purposes,  which  are  to  be  and  remain  under  the  patronage 
and  control  of  the  state,  but  the  legislature  shall  provide 
by  general  laws  for  the  organization  of  all  corporations 
hereafter  to  be  created.  All  general  laws  passed  pursuant 
to  this  section  may  be  altered  from  time  to  time,  or 
repealed. 

**  Section  2.  No  such  general  law  shall  be  passed  by 
the  l^islatnre  granting  the  right  to  construct  and  operate 
a  street  railroad  within  any  city,  town,  or  inoorporated  vil- 
kge,  without  first  requiring  the  consent  of  a  majority  of 
the  electors  thereof.'^ 

It  is  claimed  that  this  .provision  requires  ihe  consent, 
affirmatively  given,  of  a  majority  of  all  the  electors  of  the 
city  before  the  franchise  can  be  said  to  be  given,  and  that 
it  will  not  do  to  say  that  a  majority  of  the  votes  p>lled  at 
an  election  held  for  the  purpose  of  voting  on  a  question 
submitted,  if  cast  in  the  affirmative,  will  give  die  required 
oonsent,  unless  such  majority  constitutes  a  majority  of  all 
11 
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the  electors  in  the  city.  While,  as  we  view  this  case,  a 
decision  upon  tliis  question  is  not  essential  to  a  determina- 
tion, yet  it  is  deemed  proper  to  say  that  upon  a  full  exam- 
ination of  the  question,  we  are  all  of  the  opinion  that  this 
section  does  not  go  to  the  length  contended  for.  It  is  be- 
lieved that  where  an  election  is  held  upon  such  submission 
and  a  majority  of  the  votes  cast  are  in  favor  of  the  prop- 
osition, this  should  be  taken  as  giving  the  required  consent. 
For  a  review  of  the  authorities  upon  this  question,  in  ad- 
dition to  those  dted  by  connsel,  we  cite  the  case  of  The 
StatCj  ex  rd.  Stevenson,  v,  Baboock,  17  Neb.,  188. 

But  our  attention  must  be  given  to  the  second  conten- 
tion of  defendant,  t.  6.,  that  the  affirmative  of  the  propo- 
sition did  not  receive  a  majority  of  all  the  votes  cast  at  the 
election,  and  that  it  was,  therefore,  defeated. 

Section  five  of  article  eight  of  chapter  seventy-two  of 
the  Compiled  Statutes  provides  in  substance  that  elections 
held  for  the  purpose  of  voting  on  propositions  of  the  kind 
now  under  consideration,  shall  be  held  at  the  time  design 
nated  in  the  notice,  and  as  other  elections  are  held,  the 
returns  canvassed,  and  the  result  declared,  "and  if  a  ma- 
jority of  the  votes  cast  at  suck  election  shall  be  in  favor  of 
the  constructing  and  operating  of  such  proposed  street 
railroad ''  the  council  shall  cause  the  derk  to  make  the  cer- 
tificate, etc.  '  rt  is  impossible  for  us,  by  any  system  of  log- 
ical reasoning,  to  say  that  the  election  held  in  the  city  of 
Omaha  on  the  3d  day  of  May,  1887,  was  other  than  one 
election.  There  were  but  the  usual  number  of  judges  and 
clerks,  but  one  poll  list,  and  in  some  precincts  but  one  re- 
turn. If  we  say  there  were  two  elections,  to-wt :  the  gen- 
eral city  election,  and  the  election  upon  the  proposition 
submitted,  to  which  of  these  can  we  say  the  poll  list,  or 
list  of  voters  actually  voting,  belonged  ?  Most  certainly 
to  the  general  election.  If  that  is  true,  to  what  record 
can  we  apply  for  a  list  of  those  who  voted  at  the  other 
election,  f.  e,,  the  one  in  which  votes  were  cast  on  the  prop- 
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osition?     How  oould  that  election  be  contested  upon  the 
ground  that  illegal  votes  were  cast  by  those  who  were  not 
electors?     Obviously  it  oould  not  be  successfully  done. 
How  can  it  be  said  that  the  fact  that  another  ballot  box 
was  prepared,  into  which  the  ballots  were  deposited  to  be 
counted  as  cast  upon  the  proposition  in   question,  would 
produce  a  different   l^al  result  than  if  the  proposition 
had  been  written  or  printed  on  the  tickets  for  the  general 
election,  and  only  1,660  of  the  voters  had  voted  upon  the 
question.     We  confess  our  inability  to  divide  or  separate 
the  election  of  the  day  named,  and  must  hold  that  it  consti- 
tuted but  one  election.     That  being  die  case,  ^'  a  majority 
of  the  votes  cast  at  such  election  "  were  not "  in  favor  of  the 
Qonstructing  and  operating  such  proposed  street  railroad," 
as  required  by  the  law  of  the  state,  and  the  consent  of  a 
majority  of  the  electors  was  not  given. 
The  writ,  therefore,  must  be  denied. 

Judgment  aooobdihqly. 

The  other  judges  concur. 


The  Boakd  op  Church  Extension  op  Nebraska 

CONPERENCB     OF     THE     MeTHODIST    PrOTESTANT 

Church  in  the  State  of  Nebraska,  plaintiff 
IN    ERROR,  V.  J.   D.  Johnson,    defendant    in 

'ERROR. 

^0  error  in  the  judgment  of  the  district  oonrt  heing  shown,  thd 
judgment  is  affirmed. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Mitchell,  J. 
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Church  HotDCy  J.  G  Wataoriy  and  M.  D.  Steams,  for 
plaintiff  in  error. 

0.  P.  Mason  and  T.  Jf.  Jfar^e^,  for  defendant  in  error. 
Reese  J. 

This  was  an  action  in  ejectment  instituted  hj  plaint- 
iff against  defendant.  Final  judgment  was  rendered  in 
favor  of  defendant,  and  plaintiff  prosecutes  error  to  this 
court. 

There  are  four  assignments  of  error  in  the  petition  in 
error.     They  are  as  follows : 

1.  The  finding  and  judgment  of  the  court  below  are 
not  sustained  by  sufficient  evidence. 

2.  The  finding  and  judgment  are  contrary  to  law. 

3.  The  court  erred  in  admitting  incompetent  evidence. 

4.  Errors  of  law  committed  by  the  court  during  the 
prepress  of  the  trial. 

The  only  question  presented  to  this  court  by  plaintiff  in 
error  is  the  one  contained  in  the  first  of  the  above  assign^ 
ments,  and  to  that  alone  will  we  direct  our  attention. 

The  real  estate  in  question  was  originally  conveyed  by 
the  United  States  to  Julian  Metcalf,  by  patent  dated  May 
10th,  1864. 

On  the  14th  day  of  May,  1864,  Metcalf  deeded  to  John 
M.  Young,  and  on  the  19th  day  of  August  of  the  same 
year  John  M.  Young  conveyed  it  to  Lancaster  Seminary. 
The  minutes  of  this  organization  show  that  on  the  6th  day 
of  January,  1868,  the  last  meeting  of  the  board  of  trus- 
tees of  the  seminary  was  held,  the  following  being  adopted 
by  said  board : 

"  Resolvedf  That  whereas  the  board  of  trustees  have  con- 
veyed to  the  state  of  Nebraska  all  their  interest  in  tlie 
town  of  Lancaster,  thus  parting  with  all  funds  for  build- 
ing a  seminary ;  therefore  we  do  not  deem  it  necessary  to 
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collect  from  the  school  district  any  more  than  sufficient  to 
pay  the  just  indebtedness  of  the  seminary.  *  *  Re- 
ceived from  the  directors  of  the  school  district  an  order 
on  the  school  district  treasurer  for  twenty-five  dollars 
and  ^. 

"  The  secretary  is  ordered  to  collect  the  above  warrant, 
and  with  the  assets  on  hand  pay  off  all  indebtedness. 

"  Moved,  that  when  this  meeting  adjourn,  it  be  a  final  ad- 
journment, and  the  organization  be  dissolved." 

Although  there  is  nothing  in  the  brief  of  plaintiff  to  so 
indicate,  yet  we  deem  it  probable  that  its  claim  of  owner- 
ship is  founded  upon  the  fact  that  upon  the  dissolution  of 
the  organization  known  as  '•  Lancaster  Seminary,"  the  title 
to  its  property  vested  at  once  in  plaintiff,  or,  perhaps,  in 
the  conference  of  the  Methodist  Prptestant  church  of  Ne- 
braska, and  through  it,  in  plaintiff. 

Defendant  claims  title  through  the  following  convey- 
ances: On  the  first  day  of  August,  1867,  I^ancaster  Sem- 
inary, by  its  warranty  deed,  conveyed  the  property  to  the 
state  of  Nebraska,  and  on  the  third  day  of  the  same  month 
and  year,  John  M.  Young  made  a  quit-claim  deed  thereof 
to  the  state.  On  the  7th  day  of  December,  1867,  the  state 
conveyed  to  Jason  G.  Miller,  and  he,  on  the  25th  of  June, 
1881,  conveyed  to  defendant.  These  conveyances,  it  will 
be  observed,  complete  the  chain  of  title  from  the  United 
States  to  defendant.  There  is  no  suggestion  by  plaintiff 
in  error  in  its  brief,  or  otherwise,  that  any  of  the  convey- 
ances through  which  defendant  claims  were  imperfectly  or 
informally  executed;  nor  that  there  was  any  want  of 
authority  or  power  to  convey. 

As  we  have  seen,  the  final  dissolution  of  Lancaster  Sem- 
inary occurred  on  the  6th  day  of  January,  1868.  Prior 
to  that  time — in  August,  1867 — it  had  conveyed  all  its 
title  to  tbe  property  to  the  state.  At  the  time  of  its  dis- 
solution it  claimed  no  title,  and,  so  far  as  the  record  shows, 
it  had  none. 
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We  see  no  rea^n  why  the  judgment  of  the  district 
court  is  not  correct     It  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


M  '«9        Joseph  P.  Welch,  plaintiff  in  erbob,  v.  Simeon 
22  jflg!  H.  Calhoun,  defendant  in  erbob. 

\S8_  63| 

Judgment:  final  obdeb.  An  order  of  a  district  court  sustain- 
iog  a  motion  to  strike  an  amended  petition  from  the  files  is  not 
a  final  order  ftom  which  error  may  be  taken  to  the  supreme 
court,  in  the  absence  of  a  judgment. 

Ebbob  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Pound  J. 

Frank  T.  Ransom,  J.  C.  WaUan,  and  Oeorge  W.  OoveU^ 
for  plaintiff  in  error. 

Simeon  H.  Calhoun,  pro  se. 

Reese,  J. 

The  submission  of  this  cause  is  upon  a  motion  to  dismiss 
the  petition  in  error.  The  ground  assigned  for  the  motion 
is,  that  there  was  no  final  judgment  or  order  rendered  in 
the  district  court  upon  which  a  proceeding  in  error  could 
be  predicated.  The  order  complained  of  was  made  upon 
a  motion  to  strike  the  amended  petition  of  plaintiff  from 
the  files.     It  is  as  follows : 

"And  now,  on  the  1st  day  of  October,  1886,  this  cause 
comes  on  for  further  hearing  and  ruling  of  the  court 
on  the  motion  of  the  defendant,  Simeon  H.  Calhoun,  to 
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strike  the  amended  petition  from  the  file,  and  this  said 
motion,  having  been  heretofore,  at  the  March  term,  argued 
and  submitted  to  the  court  and  by  the  court  taken  under 
advisement,  and  being  now  well  advised  in  the  premises, 
doth  sustain  the  same.  To  which  ruling  of  the  court  in 
sustaining  said  motion  the  plaintiff  excepts,  and  forty  days 
are  given  to  reduce  his  said  exceptions  to  writing." 

Section  682  of  the  civil  code  provides  that,  "  A  judg-- 
ment  rendered  or  final  order  made  by  the  district  court 
may  be  reversed,  vacated,  or  modified  by  the  supreme 
court,  for  errors  appearing  on  the  record." 

By  section  681  a  final  order  is  defined  to  be  '^  an  order 
affecting  a  substantial  right  in  an  action,  when  such  order 
in  effect  determines  the  action  and  prevents  a  judgment, 
and  an  order  affecting  a  substantial  right  made  in  a  special 
proceeding,  or  upon  a  summary  application  in  an  action 
after  judgment." 

It  is  apparent  that  under  this  definition  the  order  of  the 
district  court  sustaining  the  motion  to  strike  the  amended 
petition  from  the  files  was  not  an  order,  which,  in  effect, 
determined  the  action  and  prevented  a  judgment.  So  far 
as  is  shown  by  the  record — this  order  being  the  last  one 
entered — no  final  order  has  been  made  and  the  cause  is  yet 
upon  the  docket  of  the  district  court  for  determination. 

Plaintiff  in  error  has  cited  two  cases  from  the  supreme 
court  of  Michigan  (Webster  v,  Hitchcock^  11  Mich.,  66; 
McOann  v.  Wesicott,  47  Id.,  177),  in  which  it  is  held 
that  such  an  order  as  the  one  made  in  the  case  at  bar  is 
final,  and  can  be  reviewed  on  error.  But  we  have  failed  to 
find  any  statutory  enactment  in  that  state  by  which  a  final 
order  is  defined,  as  in  this.  And  did  one  exist,  we  should 
feel  bound  by  the  decision  of  this  court,  by  which  the  law 
of  the  state  is  fully  settled,  and,  we  think,  correctly.  See 
Daniels  v.  Tibbiits,  16  Neb.,  666.  Artman  v.  West  Point 
Manufacturing  Co.^  Id.,  572.  Nichols  v.  Hail,  6  Id.,  194. 
AspinvcaU  v.  Aspinwall,  18  Id.,  463. 
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The  motion  to  dismiss  for  want  of  final  judgment  is 
sustained. 

Judgment  accordingly. 
The  other  judges  concur. 


122  im 
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1 57  7^gl        C.  J.  Cooper  &  Co.,  plaintiffs  in  error,  v.  Truman 
Hall,  defendant  in  error. 

•  1.    Sale:    wabsanty.    Where  a  bill  of  hardware  was  ordered  of 

a  traveling  salesmaD,  without  samples,  upon  a  warranty  as  to 
quality,  for  the  purpose  of  combining  the  goods  so  ordered 
with  other  material  in  the  manufacture  of  harness  and  upon 
using  a  part  of  the  hardware  in  the  manufacture  of  harne^ss,  it 
proTod,  upon  trial,  to  be  delective  and  worthless,  and  upon  com- 
parison it  was  found  that  the  remainder  of  the  hardware  was  of  the 
same  (general  character  .and  apparent  quality,  and  that  the  fur- 
ther use  of  the  hardware  in  the  manufacture  of  harness  would 
necessarily  result  in  a  loss  to  the  purchaser  and  manufacturer, 
he  would  'be  justified  in  refusing  to  further  use  the  hard- 
ware, and  holding  it  for  the  use  of  the  vendor.  In  such  case, 
where  the  purchaser  acted  in  good  faith,  there  would  be  no  lia- 
bility for  the  purchase  price. 

2.  Trial:  yebdigt:  presumption.  Where  a  cause  is  submitted 
to  a  jury  upon  conflicting  testimony,  there  being  no  objection 
to  the  instructions  of  the  court,  and  the  verdict  is  consistent 
with  the  line  of  testimony  presented  by  one  of  the  parties  to 
the  suit,  an  appellate  court  will  presume  that  the  jury  adopted 
the  line  of  testimony  with  which  their  verdict  corresponds. 

Error  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Pound,  J. 

H.  2).  TraviSy  for  plaintiff  in  error,  on  question  of 
damages,  cited :  Milboum  t?.  Belloni^  34  Barb.,  607.  Jones 
V.  Nathrop,  1  Pac.  Rep.,  435.  Oriffin  v.  CJvery  16  N.  Y., 
489.     Milwaukee  R.  B.  v.  Kellogg,  94  U.  S.,  469.     Bird- 
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soBv.  Carter y  11  Neb.,  143.  Field  on  Damages,  sec.  281. 
On  retaxation  of  costs,  cited:  Maxwell's  Justice,  72. 
BUssv.  Long,  5  Ohio,  276.  Rvssell  v.  Giles,  31  Ohio 
State,  293.     Stokes  v.  Kare,  11  Wis.,  389. 

8.  F.  BochoeU,  for  defendant  in  error,  cited :  FavUcner 
V.  KUmp,  16  Neb.,  179.     BirdsaU  v.  darter,  11  Id.,  143. 

Reese,  J. 

This  action  was  originally  instituted  before  a  justice  of 
the  peace  in  Cass  county.  After  trial  and  judgment  the 
cause  was  removed  to  the  district  court  by  appeal,  where  a 
jurj'  trial  re  ulted  in  a  verdict  for  defendant,  and  upon  a 
judgment  being  rendered  thereon,  the  plaintiff  brings  error 
to  this  court. 

The  plaintifiPs  action  was  founded  upon  an  account  for 
merchandise,  consisting  of  saddlery  and  harness  hardware, 
amounting  to  the  sum  of  $39.22.  Defendant,  by  his 
answer,  admitted  the  purchase  of  the  hardware,  by  order, 
through  a  salesman  of  plaintiff,  but  alleges  that  it  was 
warranted  to  be  of  good  quality,  and  that  if  not  so  found 
upon  trial,  it  need  not  be  paid  for.  That  upon  such  trial 
it  was  found  to  be  worthless,  and  could  not  be  used  in  the 
manufacture  of -harness,  and  that  many  of  the  harness 
in  which  it  was  used  were  returned  broken,  by  the  failure 
of  the  hardware  to  answer  the  purpose  of  its  manufacture, 
and  other  material  had  to  be  used  instead.  It  is  alleged 
that  the  hardware  was  worthless  and  of  no  value.  There 
are  other  allegations  in  the  answer  which  need  not  be 
noticed. 

The  verdict  of  the  jury  was  in  favor  of  the  defendant, 
but  allowing  him  no  affirmative  damages. 

The  testimony  was  conflicting.  On  the  part  of  defend- 
ant, upon  whom  was  the  burden  of  proof,  it  was  to  the 
«ffect  that  he  gave  the  order   to   the  traveling  salesman, 
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without  samples  and  upon  the  warranty  alleged.  That 
upon  the  receipt  of  the  hardware  he  began  its  use  at  once 
in  the  manufacture  of  harness,  but  that  in  a  few  days  the 
harness  began  to  be  returned  for  repairs,  owing  to  the 
breaking  of  the  hardware  used.  That  he  ascertained  by 
examination  that  the  breakage  was  caused  by  defective 
material  and  manufacture,  and  substituted  other  hardware 
of  a  different  manufacture,  which  gave  satisfaction.  That 
upon  examination  and  comparison  he  discovered  that  the 
unused  portion  of  the  hardware  was  of  the  same  general 
appearance  and  quality  of  that  which  had  proved  worth- 
less,  and  he  had  declined  to  use  it  further  and  had  returned 
it  to  the  express  office.  If  this  testimony  was  true,  the 
verdict  was  right.  As  to  its  truth,  the  jury  were  the  judge^ 
and  their  veirdict  could  not  be  molested  as  being  against 
the  evidence. 

It  is  insisted  that  plaintifis  should  have  recovered  a 
judgment  for  some  amount,  as  it  is  not  claimed  that  all 
the  hardware  was  shown  to  be  defective.  While  this  may, 
in  a  sense,  be  true,  yet  we  could  not  reverse  the  judgment 
on  this  ground,  for,  if  plaintiff  is  to  be  believed,  his  testi- 
mony did  tend  to  prove  the  worthless  character  of  substan- 
tially all  by  a  comparison  of  that  part  which  was  proven 
bad  with  that  which  was  not  tested.  But  we  cannot  agree 
with  plaintiff's  counsel  that  the  rule  contended  for  should 
govern.  It  was  not  the  purpose  of  the  manufacturer  of 
the  hardware  that  it  should  be  used  independently,  but, 
upon  the  contrary,  its  value  consisted  in  its  being  combined 
with  other  material  in  the  manufacture  of  harness,  etc. 
If  this  hardware,  upon  trial,  proved  to  be  worthless — and 
of  that  it  was  the  province  of  the  jury  to  decide — it  would 
have  been  folly  for  defendant  to  have  continued  its  use  in 
such  manufacture,  with  the  consciousness  that  it  must  re- 
sult only  in  loss.  The  bill  consisted  of  such  hardware  as 
usually  enters  into  the  manufacture  of  harness.  If  the 
material  was  so  defective  as  to  render  the  harness,  when 
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made,  of  less  value  than  if  composed  of  good  material — 
so  fer  as  the  hardware  was  concerned — and  of  this  fact  the 
jury  were  the  judges — defendant  would  be  justified  in  refus- 
ing to  use  it  and  hold  it  subject  to  plaintiff's  order. 

It  is  contended  that  the  jury  failed  to  follow  the  instruo- 
tions  of  the  trial  court  as  to  the  measure  of  damages. 
This  contention  is  based  upon  the  assumption  that  damages 
were  allowed  for  loss  of  custom  growing  out  of  defective 
harness  sold  by  defendant,  as  a  result  of  the  bad  material 
purchased  by  him,  of  the  plaintiff.  There  is  nothing 
shown  in  the  record  by  which  it  appears  that  any  such 
damages  were  allowed  by  the  jury,  and  we  cannot  presume 
that  such  was  the  case.  The  instructions  of  the  court  gave 
no  directions  of  that  kind,  and  no  affirmative  damages  are 
shown  by  the  verdict. 

After  judgment  had  been  rendered  plaintiff  filed  a  mo- 
tion by  which  he  sought  an  order  requiring  the  clerk  to  tax 
the  costs  made  by  each  party  separately,  and  that  only  the 
costs  of  the  defendant  be  included  in  the  judgment  recovered 
by  defendant. 

As  to  the  second  clause  of  this  motion,  it  must  be  sufficient 
to  say  that  the  judgment  rendered  was  all  that  could  have 
been  done,  had  the  motion  been  sustained.  It  is,  that  de- 
fendant "recover  of  and  from  the  said  plaintiff  his  costs  in 
and  about  this  suit  in  that  behalf  expended, "  etc.  As  to 
the  first  clause  of  the  motion,  asking  that  the  TX)sts  be 
taxed  separately,  the  motion  should  have  b  en  sustained. 

Section  30  of  chapter  28  of  the  Compiled  Statutes  of  1885 
is  as  follows :  "In  all  actions,  motions,  and  proceedings,  in  the 
supreme,  district,  or  justices'  courts,  the  costs  of  the  parties 
shall  be  taxed  and  entered  on  the  record  separately."  This 
provision  of  the  statutes  should  have  been  complied  with. 
This  error,  however,  will  not  require  the  reversal  of  thejudg- 
mentin  favor  of  defendant,  upon  the  merits  of  the  case,  but 
only  so  far  as  to  correct  the  error  found  in  the  record. 

The  order  overruling  the  motion  for  a  new  trial  and  ren- 
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dering  judgment  in  favor  of  defendant  is  affirmed,  and  the 
order  overruling  plaintiff's  motion  for  a  separate  statement 
of  the  costs  is  reversed  and  the  motion  sustained. 

The  cause  is  remanded  that  this  order  may  be  complied 
withy  with  directions  to  tax  the  costs  of  the  bill  of  excep- 
tions against  plaintiff  in  error. 

Judgment  aooorbingly. 

The  other  judges  concur. 


Herbert  C.  Joiner,  plaintiff  in  error,  v.  W.  L. 
Van  Alstyne  et  al.,  defendants  in  error. 

Conveyance:  insolvent  gbaktos.  The  mere  fact  that  a 
grantor  in  a  deed  is  insolvent  will  not  render  the  oonTeyance 
of  real  estate  made  by  him  to  a  creditor  upon  adequate  consid- 
eration fraudulent  and  void. 

Rehearing  of  case  reported  20  Neb.,  578. 

Dilijoorth^  Smith  &  Dilworth  and  A.  H.  Bowen,  for 
plaintiff  in  error. 

C  0.  Whedorty  for  defendant  in  error  Doolittle. 

Maxwell,  Ch.  J. 

An  opinion  was  filed  in  this  case  in  20  Neb.,  578,  a  re- 
hearing was  afterward  granted,  and  the  cause  again  sub- 
mitted to  the  court.  The  action  was  brought  by  the  plaint- 
iff against  the  defendant  in  the  district  court  of  Lancaster 
county  to  subject  certain  real  estate  described  in  the  petition 
to  the  payment  of  a  certain  judgment  recovered  by  the 
plaintiff  against  the  defendant.  Van  Alstyne,  in  March, 
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1883.  In  May  of  that  year  an  execution  was  issued  on 
said  judgment,  which  in  July  following  was  returned 
wholly  unsatisfied.  The  debt  upon  which  the  judgment 
was  recovered  was  created  in  1873.  The  real  estate  in 
question  was  alleged  to  have  been  purchased  by  Wm.  Van 
Aktyne  in  1879,  and  the  title  taken  in  the  name  of  his 
wife,  Harriet  E.  Van  Alstyne.  It  is  alleged  in  the 
amended  petition,  **  That  Harriet  E.  Van  Alstyne  and 
William  L.  Van  Alstyne  did,  on  or  about  the  24th  of 
October,  1884,  convey  the  said  premises  above  described 
to  one  John  Doolittle,  without  consideration,  and  with  the 
intent  and  for  the  purpose,  as  said  John  Doolittle  then 
well  knew,  of  delaying,  hindering,  and  defrauding  the 
jdaintiff  out  of  his  said  claim,  and  others,  the  creditors  of 
said  William  L.  Van  Alstyne,  out  of  their  just  demands 
and  claims  against  him,  the  said  William  L.  Van  Alstyne. 
That  at  the  time  said  John  Doolittle  purchased  said  prem- 
ises, he,  the  said  John  Doolittle,  well  knew  and  had  full 
knowledge  that  said  premises  belonged  to  and  were  owned 
by  said  William  L.  Van  Alstyne,  and  that  the  legal  title 
thereto  was  placed  in  the  said  Harriet  E.  Van  Alstyne  for 
the  purpose  of  delaying  and  defrauding  the  creditors  of 
said  William  L.  Van  Alstyne.*' 

The  testimony  tends  to  show  that  on  the  21st  day  of 
January,  1884,  Van  Alstyne  and  wife  conveyed  the  prop- 
erty in  controversy  to  the  defendant,  John  Doolittle,  and 
this  action  was  commenced  in  February  of  that  year ;  the 
deed  to  Doolittle,  however,  was  not  recorded  until  October, 

1884.  The  testimony  tends  to  show  that  the  property  at 
the  time  of  the  execution  of  the  deed  was  worth  about  seven 
thousand  dollars ;  that  as  part  of  the  consideration  Doo- 
little assumed  the  payment  of  three  thousand  five  hundred 
dollars  due  from  Van  Alstyne  to  certain  banks  in  Lincoln ; 
he  also  assumed  an  incumbrance  of  about  twelve  hundred 
dollars  on  the  property  and  satisfied  an  account  of  eight 
hundred  and  fifty  dollars  due  from  Van  Alstyne  to  him ; 
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he  also  executed  a  lease  of  said  property  to  Van  Alstyne  for 
a  period  of  two  years.  What  other  consideration  there 
may  have  been  does  not  appear. 

The  value  of  the  lease  we  are  unable  to  determine,  as 
there  is  no  proof  upon  that  point.  So  far  as  the  record 
discloses,  the  transaction  was  bona  fide.  The  fact  that  Van 
Alstyne  was  insolvent  at  the  time  the  transfer  was  made 
would  not  render  the  conveyance  void  as  to  creditors,  un- 
less it  was  made  with  the  intent  to  hinder,  delay,  or  defraud 
them,  and  the  proof  fails  to  show  any  such  intent.  It  does 
appear  that  Van  Alstyne  had  been  a  contractor  in  the  con- 
struction of  public  buildings,  and  that  Doolittle  furnished 
him  lumber  and  building  material,  but  there  is  nothing  to 
show  that  he  had  aided  him  to  conceal  his  property  or  to 
evade  the  payment  of  his  debts.  The  leased  property  was 
Van  Alstyne's  home,  in  which  his  wife  and  family  resided; 
but  whether  he  possessed  $500  in  money  or  property  in 
addition,  we  are  unable  to  determine  from  this  record. 
There  is  no  error  in  the  record  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 
The  other  judges  concur. 


Frank  Gregg,  plaintiff  in  error,  v.  Carlton  E. 
Loomis,  defendant  in  error. 

1.  Commissions  to  Beal  Estate  Agent:  actiok:  tbtai« 
Where  a  real  estate  broker  broiight  an  action  to  recover  oom- 
missions  for  a  completed  sale  of  real  estate,  and  the  testimonj 
showed  that  he  had  merely  procured  a  purchaser,  who  after- 
wards purchased  such  real  estate  from  the  owner,  ffdd,  That 
the  action  was  one  to  recover  upon  a  quantum  meruit — ^the  value 
of  the  services  rendered,  but  as  no  objection  had  been  made  to 
the  testimony,  the  judgment  will  be  sustained. 
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2.     :    :    JUDOMBNT.     Where  an  action  was  bronght  to 

recover  oommisBiona  for  effecting  the  sale  of  real  estate,  and  the 
testimony  shows  that  the  broker  merely  procared  a  purchaser 
who  purchased  the  promises  from  the  owner,  Held,  That  a 
judgment  awarding  the  broker  a  less  sum  than  the  commission 
upon  a  completed  sale  will  not  be  set  aside. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
balow  before  Pound,  J. 

Ryan  Brothers,  for  plaintiff  in  error. 

J.  R.  Webder  and  W.  E.  Stewart,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  action  was' begun  in  the  county  court  of  Lancaster 
county,  wherein,  on  March  20,  1886,  judgment  was  ren- 
dered in  favor  of  Loomis  for  $87.50  and  costs  of  suit. 

The  cause  was  appealed  by  Gregg  to  the  district  court  of 
Lancaster  county. 

For  cause  of  action  the  plaintiff  below  alleges  in  his 
petition  that  he  was,  during  all  the  transactions  hereinafter 
set  forth,  a  real  estate  broker  engaged  in  selling  real  estate 
upon  a  commission.  That  about  January  1st,  1886,  de- 
fendant Gregg  employed  plaintiff  Loomis  to  solicit  and 
find  a  purchaser  for  lot  6  in  block  125,  Lincoln,  at  the 
sum  of  $2,500,  and  therefor  promised  to  pay  plaintiff  a 
usual  and  reasonable  fee  and  reward. 

This  plaintiff  entered  upon  said  employment  and  solic- 
ited one  Smith  to  purchase  said  property,  and  exhibited 
said  property  to  said  Smith,  and  brought  said  Smith  and 
said  Gregg  into  negotiation,  and  such  negotiation  was 
finally,  on  or  about  the  Ist  day  of  March,  a.d.  1886,  con- 
summated in  the  sale  and  conveyance  of  said  premises  to 
said  Smith,  whereby  said  Gregg  became  indebted  to  plaint- 
iff Loomis  in  the  sum  of  $87.50,  the  reasonable  and  usual 
rate  of  commission. 
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Payment  has  often  been  demanded  and  refused.  Where-^ 
fore  Loomis^  the  plaintiff^  prays  judgment  against  defendant 
Gregg  for  $87.50.  The  defendant  in  his  answer  admits  he 
has  paid  nothings  and  denies  each  and  every  allegation  of 
said  petition. 

In  November^  1886,  the  cause  was  tried  in  the  district 
court  of  Lancaster  county,  a  jury  being  waived,  and  the 
court  thereupon  found  for  defendant  in  error  and  rendered 
judgment  against  plaintiff  in  error  for  forty  dollars  and 
costs  of  suit.  The  plaintiff  in  error  thereupon  jfiled  a  mo- 
tion for  new  trial,  assigning  as  causes  therefor : 

1st.  Error  iii  the  amount  of  the  recovery,  being  too 
large  a  sum.  2d.  That  the  decision  is  not  sustained  by 
sufficient  evidence.  3d.  That  the  decision  is  contrary 
to  law.  4th.  That  the  decision  is  erroneous  in  not  be- 
ing in  favor  of  defendants.  5th.  That  the  decision  is  erro- 
neous in  finding  any  sum  due  the  plaintiff.  The  mo- 
tion was  overruled,  to  which  plaintiff  in  error  duly 
excepted.  Defendant  in  error  also  filed  his  motion  for  a 
new  trial  on  the  ground  of  error  in  the  assessment  of  the 
recovery  in  that  the  amount  recovered  was  too  small,  for 
that  upon  the  evidence  he  was  entitled  to  recover  |87.50 
and  interest  from  the  9th  day  of  March,  1886,  and  error 
of  law  duly  excepted  to  at  the  time  occurring  at  the  trial 
of  the  cause.  This  motion  was  overruled,  to  which  he  duly 
excepted. 

On  the  trial  of  the  cause  the  plaintiff  below  testified : 
'^  My  business  is  and  was,  during  February  and  March^ 
1886,  that  of  real  estate,  renting  houses  and  selling  real 
estate  on  commission.  Gregg  employed  me  in  the  first 
place.  I  sold  Gregg  lots  five  and  six  in  the  block  125, 1 
believe  for  ^2,300.  I  then  told  them  the  lots  were  worth 
$4,000,  and  that  I  would  sell  them  for  him  at  that  price 
if  he  would  let  me  do  so.  He  said  if  I  could  get  $4,500 
I  might  sell  them ;  he  wanted  that  net.  I  said  I  did  not 
sell  lots  that  way ;  if  he  would  make  me  a  price  and  stand 
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by  it,  I  would  sell  the  lots.   So  he  made  the  price  $4,600; 
he  said  he  would  stand  by  that  price  and  not  interfere  with 
my  customers.     It  ran  along  probably  a  month  or  six 
weeks ;  I  showed  them  to  different  ones,  and  finally  I  got 
a  party  to  take  them.     I  went  and  informed  him  what 
the  customer  said,  that  he  only  wanted  one,  but  I  had  an 
idea  that  I  could  get  them  to  take  them  both.     He  said^ 
sell  them,  stick  them  to  it.     I  said  that  he  had  got  to  stick 
to  it  if  they  came  to  him ;  he  said,  I  will  not  do  it,  I  will 
have  nothing  to  do  with  them.     It  worked  and  worked 
along  till  I  saw  Gregg  again  and  finally  told  him  who  the 
men  were,  gave  their  names,  the  Smith  boys.    I  met  them 
again  in  a  short  time  and  I  said,  they  want  only  one  lot^ 
will  you  divide  ?    He  said,  yes,  and  we  will  make  the  cor- 
ner lot  $2,700,  so  the  other  will  not  be  more  than  $2,500  ; 
I  said  that  is  too  much,  there  is  no  use  in  talking  about  it» 
He  said  he  wou}d  sell  it  in  that  way.     I  said,  that  is  too 
much,  I  can  get  $2,500.     He  said  he  would  sell  it  at 
$2,500,  and  I  said,  will  you  stand  by  that?  he  said,  I 
won't  have  a  word  to  say  ;  you  sell  it,  they  will  have  to 
deal  with  you.     He  left  me,  and  got  fifteen  feet  about,  and 
said,  you  had   better  hurry  up,  other  parties  are  working 
with  the  bmith  boys  for  that  lot.    I  said  it  don't  make  any 
difference,  you  know  he  is  my  customer;  I  have  worked 
it  up,  and  it  is  mine.     After  that  he  left,  and  I  saw  the 
Smith  boys  again,  but  could  not  get  an  offer   of  over 
$2,500.     I   could  not  sell  for  $2,600;   I  would  not  let 
them  go  at  all,  but  finally  the  thing  hung  fire  and   he 
thought  he  could  sell,  so  he  closed  the  sale,  and  it's  over 
here ;  he  sold  at  $2,500.     I  showed  and  introduced  these 
buyers,  Smith  Brothers,  to  the  lot ;  they  drove  by  the  lot» 
twice  in  one  day  and  noticed  them.     That  day  I  seen  them 
and  impressed  on  their  minds  that  they  were  the  best  lots 
they  had  seen,  and  asked  them  if  they  had  seen  these  lots^ 
and  they  said  no." 

On  cross-examination  he  testified  :  "  I  was  a  witness  in 
12 
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this  case  on  the  trial  in  the  county  court;  I  rather  think  I 
was.  On  that  trial  I  will  swear  I  did  not  say  that  the 
only  conversation  I  had  with  reference  to  this  one  lot  was 
at  the  comer  of  O  and  Eleventh  streets,  when  Mr.  Gr^g 
came  along  and  I  spoke  to  him  about  his  price  on  one  lot, 
whereupon  he  named  $2,700,  and  I  told  him  that  was  too 
high,  that  he  then  said  it  must  net  him  $2,600 ;  that  then 
starting  away,  I  said  to  him,  I  did  not  do  business  without 
a  commission,  and  that  was  all  that  was  said  in  relation  to 
sale  of  one  lot. 

"On  that  trial  I  did  not  swear  that  I  never  had  any 
conversation  with  either  of  the  Smith  boys  about  the  sale 
of  one  lot,  after  the  conversation  I  have  spoken  of,  at  the 
comer  of  O  and  11th  streets.  I  insisted  all  the  time  on 
the  two  lots  all  the  time,  till  I  asked  Mr.  Gregg  if  he 
would  divide ;  then  when  he  said  he  would  divide,  I  went 
to  the  boys  and  talked  one  lot  for  $2,600.'' 

F.  E.  Gr^g  testified:  "I  am  the  defendant;  Mr. 
Beecher  was  the  owner  of  lots  five  and  six,  block  125,  and 
McMurtry  came  to  our  office  to  sell  them,  and  Mr.  Keyser 
and  myself  purchased  them  jointly  some  time  in  December, 
1885.  Shortly  afl«r  we  bought  the  lots  Mr.  Loomis  came 
to  us  and  said :  Don't  you  want  to  sell  those  lots  ?  Our 
reply  was,  that  we  had  bought  and  our  intention  was  to 
build  on  them.  We  didn't  know  whether  we  wanted  to 
sell  them  or  not.  He  said,  I  can,  I  believe,  sell  them  for 
$4,500,  possibly  $4,600.  I  had  never  been  in  Loomis' 
office,  Biid  when  he  again  came,  I  said  :  If  you  bring  us 
(I  believe  it  was  $4,600  net)  to  us  without  expense,  I  don't 
think  that  I  said  we  would  make  a  warranty  deed ;  any 
way,  we  would  make  a  deed.  He  kept  at  it  some  time ; 
finally  I  bought  out  Mr.  Keyser's  interest  in  the  comer 
lot,  and  sold  him  my  interest  in  the  other ;  that  passed  to 
me  the  title  of  lot  six,  the  corner  one.  Then  my  recollec- 
tion of  Mr.  Loomis  speaking  about  a  single  lot  after- 
wards, was  the  time  he  spoke  on  the  corner  of  Eleventh 


JULY  TERM,  1887.  179 

Qregg  ▼.  liOomiB. 

and  O  streets  ;  I  never  went  to  his  office  ;  he  saw  me  on 
the  street  and  called  to  me.  He  said  :  Will  you  sell  that 
lot  singly,  referring  to  lot  six  on  the  corner.  I  said  I  did 
not  know  ;  my  wife  talked  of  building  on  it.  He  said  : 
What  will  you  take  for  it?  I  said,  I  don't  know,  I 
might  take  $2,700;  that  must  be  net  to  me.  He  said 
that  was  too  high.  I  said,  if  you  will  bring  me  $2,600 
without  expense  to  me  and  without  any  commissions,  I 
will  make  a  deed  to  the  property ;  that  is  all  the  conversa- 
tion. It  is  possible  he  suggested  what  he  said  in  his  tes- 
timony before,  that  he  could  not  take  the  property  unless 
he  got  a  specific  commission ;  my  reply  was,  I  would  pay 
no  commissions.  That  made  an  end  to  the  matter,  and 
he  turned  and  went  into  his  office.  I  don't  think  I  saw 
Loomis  again  about  that  single  lot ;  I  guess  he  did  not 
take  it  very  well  because  I  said  I  would  pay  no  commis- 
sions to  anybody.  Afterwards,  I  don't  remember  whether 
A.  B.  Smith  came  to  me  before  or  after  the  conversation ; 
I  had  no  conversation  with  no  otiier  than  Smith ;  I  think 
Smith  came  to  me  near  the  date,  or  shortly  after  we  had 
transferred  our  interest,  to  see  if  I  would  sell  the  naked 
<»rner.  He  said :  Will  you  sell  the  comer  lot?  I  said, 
I  don't  know,  what  will  you  give?  He  said :  What  will 
you  take  ?  (Mr.  Loomis'  name  was  not  mentioned.)  I 
said  I  wanted  $2,700.  He  said,  I  cannot  pay  any  such 
price,  it  is  too  much.  We  talked  back  and  forth  a  good 
while,  and  then  parted.  Afterwards,  he  again  asked  me 
what  I  would  take;  I  said  I  would  take  $2,600.  Smith 
was  away  some  time;  finally  he  saw  me  again  and  again 
asked  me.  I  told  him  $2,600 ;  no,  I  said,  I  would  not 
take  $2,500 ;  he  offered  me  that.  I  told  him  I  would 
take  $2,560;  he  said  no,  he  had  concluded  not  to  take  the 
lot ;  that  he  was  figuring  with  another  man  to  get  a  num- 
ber of  lots  and  build  together;  so  he  said  he  was  off  on 
the  lot,  and  did  not  want  it  at  all ;  I  urged  him  hard  to 
take  it,  and  he  would  not     The  matter  stood  that  way  for 
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some  weeks,  and  then  he  said  to  me  he  would  take  the  lot 
at  $2,500 ;  so  then  I  made  the  trade  with  him.  This  is 
the  history  of  the  transaction  with  Loomis  about  the  sale 
of  the  lots,  and  either  of  them. 

'^  When  Loomis  first  came  to  speak  about  the  lots,  he  re- 
marked something  of  the  kind,  that  I  must  not  interfere 
with  his  sale.  I  don't  think  I  had  a  conversation  with 
Loomis  about  one  lot,  except  the  conversation  at  the  cor- 
ner of  Eleventh  and  O  streets,  when  he  called  me. 

'^  I  was  present  at  the  trial  of  this  cause  in  the  county 
court.  Mr.  Loomis  said  then  that  at  the  comer  of  O  and 
Eleventh  streets,  he  called  me,  and  asked  me  if  I  would 
not  sell  the  lots  single,  and  what  price ;  that  I  told  him 
$2,700,  which  he  said  was  too  much,  and  I  said  I  must 
have  $2,600  net  to  me ;  that  I  made  that  provision,  net  to 
me.  Then,  that  he  said  he  could  not  do  work  without 
commission,  and  then  went  back  into  his  office.  My  rec- 
ollection is  that  he  said  that.  Then  he  did  nothing  more 
in  reference  to  selling  that  lot ;  had  no  more  conversation 
with  A.  B.  Smith. 

"  Mr.  Loomis,  at  another  time,  possibly  a  week  or  few 
days  after  this  sale,  called  to  me  and  said,  you  have  sold 
that  corner  lot ;  I  said  yes.  He  said  if  it  was  not  sold  he 
could  sell  the  two  together,  at  such  and  such  a  price.  I 
think  he  said  J.  R.  Webster  wanted  them ;  that  he  would 
take  them  together  at  $5,000  or  $5,500  ;  would  take  them 
together.  He  said,  could  you  not  get  them  back  from 
Smith?  I  said  possibly  I  could;  he  said  he  would  work 
with  Mr.  Webster.  We  could  make  the  sale  of  the 
lots  to  one  man  this  time.  .  Mr.  Andrus  has  made  a  claim 
for  his  services  in  showing  this  lot.  Mr.  McMurtry  testi- 
fied as  to  some  conversation  he  had  with  me  about  these 
lots  and  about  Loomis  telling  me  to  hold  on  or  not  do 
something  with  his  customer  at  that  time.  I  must  say  Mr. 
McMurtry  is  mistaken  about  that,  I  had  no  — "  (question 
by  McMurtry.)     "  Did  you  say  that  you  did  not  come  into 


JULY  TERM,  1887.  181 

Gregg  ▼.  LoomiB. 

the  office  with  Keyser  and  tell  me  that  if  Loomis  did  not 
sell  you  would?''  (Witness)  "  I  don't  remember  anything 
of  that."  On  cross-examination  he  testified :  "  When  I 
bought  I  had  no  guaranty  that  the  lots  would  bring  me 
ten  per  cent  on  the  investment.  Before  I  got  the  deed  from 
Beecher^  Mr.  Loomis  asked  me  what  I  would  take  for  the 
lots,  and  I  told  him ;  I  said  so  much  net  I  would  sell  them. 
Keyser  was  interested^  and  was  there^  Loomis  knew  the  fact. 
At  the  comer  Loomis  asked  me  what  I  would  take  for  the 
lot.  I  did  not  know  he  had  n^otiated  with  Mr.  Smith 
about  the  sale  of  this  separate  lot ;  I  think  possibly  Mr. 
Loomis  stated  he  had  shown  Mr.  Smith  these  two  lots^  and 
that  Mr.  Smith  would  take  them  at  that  time. 

"  My  recollection  is  that  Mr.  Smith  spoke  to  me  about  the 
single  lot  before  Mr.  Loomis  said  anything  about  it,  and 
Mr.  Loomis  did  ask  about  the  single  lot  down  there  on 
the  comer.  After  that  I  sold  it  to  Smith.  It  was  more 
than  a  short  time  afterwards.  I  think  we,  Mr.  Keyser  and 
I,  may  have  stopped  in  at  McMurtry's  office  on  our  way 
to  dinner,  but  it  was  about  the  two  lots.  I  remember  no 
such  conversation  as  McMurtry  states.  At  that  time  Key- 
ser and  I  had  not  separated  our  interests.  Possibly  a  n^o- 
tiation  was  in  progress  with  the  Smith  boys  about  the 
purchase  of  the  two  lots.  I  don't  recollect  saying  I  would 
sell  them  myself  if  Loomis  did  not  close  it  up.  It  is  among 
the  possibilities  I  may  have  said  so,  but  if  you  refer  to  the 
single  lot,  I  will  emphatically  say  I  said  no  such  thing. 
I  don't  remember  suggesting  to  Smith  I  had  been  to  see 
about  it.  I  did  not  mention  it.  I  will  say,  at  that  time 
I  did  not  speak  of  $2,600  as  the  price  for  lot  6,  block  126, 
to  Smith." 

There  is  considerable  testimony  tending  to  corroborate 
that  of  both  the  plaintiff  and  defendant.  It  will  thus  be 
seen  that  there  is  a  conflict  in  the  testimony  as  to  whether 
there  was  a  contract  between  the  plaintiff  and  defendant, 
and  if  so,  its  terms.     All  the  testimony,  however,  tends  to 
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show  that  the  plaintiff  below  did  not  effect  the  sale  of  the 
lot  in  question,  but  only  that  he  procured  a  purchaser  at 
the  price  for  which  it  was  sold,  when  the  owner  of  the 
lot  stepped  in  and  effected  the  sale.  The  action,  therefore, 
properly  is  one  for  damages,  and  not  for-  commissions  on  a 
completed  sale.  This  objection,  however,  is  not  raised  by 
either  party,  and  will  not  be  interposed  by  the  court.  This 
fact,  however,  doubtless  had  weight  with  the  trial  court  in 
finding  the  amount  due  to  the  plaintiff  below ;  that  is, 
that  as  the  plaintiff  below  had  not  performed  all  the  labor 
necessary  to  complete  the  sale,  he  was  entitled  merely  to 
the  value  of  the  services  rendered — ^in  other  words,  to 
recover  upon  a  quantum  meruit. 

The  proof  as  to  the  exact  value  of  such  services  is  not 
very  definite,  while  the  evidence  is,  the  commission  on  the 
sum  of  $2,500  would  have  been  $87.50.  The  court,  there- 
fore, seems  to  have  apportioned  the  value  of  the  services  at 
a  ratable  proportion  of  the  amount  which  the  plaintiff 
below  would  have  been  entitled  to  recover  had  he  com- 
pleted the  sale.  This,  while  not  admissible  under  the 
pleadings,  was  not  objected  to,  and  the  objection  therefore  is 
waived,  as  error  must  affirmatively  appear  in  order  ta 
justify  the  reversal  of  a  judgment.  The  errors  shown  in 
the  record  are  not  sufficient  for  that  purpose,  and  the  judg* 
ment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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W.   I.    FiSHEB    ET  AL.,    APPELLEES,    V,     N.    HeBRON, 

Sheriff,  appellant. 

Davtd  Bogart,  appellant,  v.  B.  F.  and  W.  !• 
Fisher,  appellees. 

1.  Fraud :    tbansfeb  of  pbopebty  to  belatiyb.    Transactions 

between  relatiTes,  whereby  property  is  transferred  from  one  to 
another  in  payment  of  an  alleged  past  due  indebtedness,  by 
reason  of  which  creditors  are  deprived  of  their  jnst  dnes,  will  be 
scmtinized  very  closely,  and  the  bona  fides  of  such  transaction 
mnst  be  clearly  established. 

2.    :    cbeditob'8  bill.    Where  an  insolvent  debtor  has  made ' 

an  assignment  of  his  property,  the  proceeds  of  which  have  been 
distribnted  among  creditors,  leaving  a  large  amonnt  unpaid,  a 
creditor's  bill  filed  by  the  assignee,  or  a  creditor  who  has  proved 
his  claim,  will  inure  to  the  benefit  of  all  creditors  who  have 
established  their  claims  against  said  assigned  property. 

Appeals  from  the  district  court  of  Gage  county.  Tried 
below  before  Broady,  J. 

T.  D.  Cobbeyy  for  appellants. 

Winter  &  Kaufmariy  for  appellees. 

Maxwell,  Ch.  J. 

The  partnership  of  Fisher,  Murphy  &  Nye,  of  Wymore, 
was  formed  December,  1883,  and  was  closed  by  a  general 
assignment  on  October  31,  1884.  The  proceeds  of  the 
assigned  stock  paid  the  sum  of  thirty  cents  and  eight  mills 
on  the  dollar  of  the  indebtedness.  After  the  distribution 
of  the  proceeds  various  creditors  brought  actions  against 
the  individual  members  of  the  firm  and  obtained  judgments 
for  deficiency  as  follows:  Sechler  &  Co.,  for  $115.90; 
Spiral  Spring  Buggy  Co.,  $77.20;  L.  M.  Rumsey  & 
Co.,  for  $36.36.     Executions  were  issued  on  said  judg- 
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inents  out  of  the  district  court  of  Gage  county  on  the 
20th  day  of  October,  1885,  and  on  the  26th  day  of  that 
month  were  levied  on  lots  3,  4,  5,  and  6,  in  block  10  in 
Wymore's  addition  to  Wymore,  as  the  property  of  Ben- 
jamin F.  Fisher,  a  member  of  said  firm.  Thereupon 
W.  I.  Fisher,  Orpha  R.  Nye,  and  Eliza  Bennett  brought  a 
joint  action  to  enjoin  a  sale  under  said  executions. 

In  June,  1886,  a  creditor's  bill  was  filed  by  David  Bo- 
gart to  subject  the  same  property  to  sale  for  the  payment 
of  a  judgment  confessed  by  the  individual  members  of  said 
firm  for  about  the  sum  of  $900,  being  the  balance  remain- 
ing unpaid  afler  his  receipt  of  his  share  of  the  proceeds  of 
said  assigned  firm  property.  His  claim  was  for  money 
loaned  to  the  firm  in  June,  1884.  These  two  actions — ^the 
one  brought  by  appellees  to  make  perpetual  the  injunction 
restraining  the  sherifi*  from  selling  said  lots,  and  the  other, 
brought  by  Bogart  against  the  appellees  to  subject  the  same 
property  to  the  payment  of  his  judgment — were  by  stipu- 
lation tried  together.  In  the  former  case  the  court  found 
for  the  plaintiffs,  W.  I.  Fisher,  Orpha  R.  Nye,  and  Eliza 
Bennett,  and  in  the  latter  case  the  court  found  generally 
for  the  defendants.  From  both  of  these  judgments  an  ap- 
peal is  taken  to  this  court. 

The  question  is  the  same  in  both  cases,  viz.:  whether 
the  property  in  question  is  liable  for  the  debts  of  Fisher, 
Murphy  &  Nye.  The  testimony  shows  that  B.  F.  Fisher, 
the  member  of  the  firm  of  Fisher,  Murphy  &  Nye,  and  the 
grantor  in  the  deed,  is  a  brother  of  W.  I.  Fisher,  the 
grantee  therein,  and  that  C.  M.  Fisher  is  also  a  brother, 
and  received  a  note  for  $1,100  from  W.  I.  Fisher.  The 
firm  of  Fisher,  Murphy  &  Nye  was  engaged  in  the  imple- 
ment business  at  Wymore,  and  during  June,  1884,  bor- 
rowed from  Bogart  the  sum  of  $1,200  in  cash,  giving  the 
firm  note  therefor,  due  in  December  following  at  ten  per 
cent  interest,  but  with  a  verbal  promise  of  B.  F.  Fisher 
'*  to  pay  it  on  three  days'  notice  if  you  need  it."     On  the 
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16th  of  October,  1884,  B.  F.  Fisher  conveyed  the  lots 
in  question  to  W.  I.  for  the  alleged  consideration  of 
$1,200.  Of  this  sum,  it  is  claimed,  he  was  indebted  to 
W.  I.  in  the  sum  of  $100  for  labor  performed  in  the  years 
1882  and  1883,  and  took  his  note  for  the  balance,  being 
f  1,100,  due  one  year  from  date.  This  note  B.  F:  after- 
wards transferred  to  C.  M.  Fisher  for  an  alleged  indebted- 
ness of  about  that  amount.  The  deed  from  B.  F.  to  W. 
I.  was  not  delivered  to  W.  I.,  but  was  acknowledged  by 
B.  F.  in  Beatrice,  and  by  him  immediately  thereafter 
placed  upon  record.  It  is  unnecessary  to  review  at  length 
the  very  large  amount  of  testimony  taken  in  this  case.  It 
is  sufficient  to  say  that  in  our  view  it  fails  to  show  that  W. 
I.  was  a  bona  fide  purchaser  for  value.  Transactions  of 
this  kind  between  relatives,  whereby  creditors  are  deprived 
of  their  just  dues,  will  be  scrutinized  very  closely,  and  it 
must  be  clearly  made  to  appear  that  such  transactions  were 
entered  into  in  good  faith  and  the  consideration  actually 
paid  without  intent  to  hinder,  delay,  or  defraud  creditors. 
The  testimony  fails  to  establish  the  bona  fides  of  the  trans- 
action, and  the  judgment  of  the  district  court  in  both  cases 
is  reversed. 

2.  The  proceeds  of  the  judgment,  after  the  payment  of  all 
lawful  expenses  in  recovering  the  same,  when  recovered 
are  to  be  applied  pro  raJta  among  all  the  creditors  who  have 
established  dieir  claims  under  the  assignment,  and  although 
the  action  may  be  by  one,  it  is  for  the  benefit  of  all. 

The  decrees  of  the  district  court  are  reversed,  and  the 
causes  remanded  to  the  district  court  with  directions  to 
enter  decrees  in  favor  of  the  assignee  and  Bogart  in  con- 
formity with  this  opinion. 

Judgment  accordingly. 
The  other  judges  concur. 
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EoBEBT  Wilkinson,  plaintiff  in  ebbor,  v.  John  M. 
Cabteb,  defendant  in  erbor. 

1.  Justice  of  Peace:    date  of  judgment:    evidsncb.    In  an 

action  before  a  Jnstice  of  the  peace  the  trial  was  commenced  on 
the  16th  day  of  Febmarj,  1886,  following  the  entry  of  judgment 
was  the  date, ''  Feb.  17th,  1886,''  Held,  That  an  affidarit  show- 
ing that  the  Jadgment  was  actually  rendered  at  the  latter  date 
might  be  received,  as  such  affidavit  did  not  vary  or  contradict 
the  record,  but  merely  explained  to  what  the  date  related. 

2.  Costs:    MOTION  TO  BETAX.    Before  judgment  for  costs  will  be 

reviewed  in  the  supreme  court,  there  must  be  a  motion  to  retax 
sustained  or  overruled,  in  whole  or  in  part,  by  the  trial  court. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

J.  H.  Haldemcm,  for  plaintiff  in  error. 

E.  H.  Wocleyy  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  against  the 
plaintiff  before  a  justice  of  the  peace  to  recover  the  sum  of 
$31.75  and  interest.  The  plaintiff  in  error  thereupon  filed 
a  daim  of  set-off  for  the  sum  of  $200  and  sought  an  affirm- 
ative judgment.  On  the  16th  day  of  February,  1886,  a 
trial  was  had,  the  docket  entry  being  as  follows : 

"  Whereupon  the  following  persons  were  sworn  and  gave 
their  evidence  for  plaintiff:  John  M.  Carter,  Henry  Car- 
ter, William  Carter,  and  B.  C.  Yoeman  ;  and  on  the  part  of 
defendant,  Robert  Wilkinson  and  A.  E.  Cochran.  After 
hearing  the  evidence  and  argument  of  counsel  on  both  sides, 
I  find  the  plaintiff  indebted  to  defendant  in  the  sum  of 
$82.35.  It  is  the  judgment  of  this  court  that  the  defend- 
ant recover  of  the  plaintiff  the  sum  of  $32.35  and  the  costs 
of  this  action,  taxed  at  $1 4.35,  judgment  and  costs,  $46.70. 
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Plaintiff's  witness  fees:  Henry  Carter,  $1 ;  William  Car- 
ter, $1 ;  B.  C.  Yoeman,  $1 ;  total,  $3.  Defendant's  witr- 
ness  fees:  E.  A.  Cochran,  $1.80. 

"  E.  H.  King, 
«  Feb.  1 7th,  1886.  Justice  of  the  Peace.'' 

On  the  27th  of  February,  1886,  Carter  jfiled  an  under- 
taking for  appeal  with  the  justice,  which  was  duly  ap- 
proved. At  the  next  term  of  the  district  court  of  Cass 
county  a  motion  to  dismiss  the  appeal  was  filed^  as  follows: 

'*  John  M.  Carter,      ^ 

Plaintiff, 

vs.  > 

BoBEBT  Wilkinson,      | 

Defendant.  J 

"Comes  now  the  defendant,  by  his  attorneys,  and  here 
moves  the  court  to  hold  for  naught,  quash,  and  dismiss  the 
pretended  proceedings  in  appeal  in  this  case^  for  reasons 
following: 

**  1st.  Because  no  appeal  bond  has  been  filed  as  required 
by  law. 

"  2d.  Because  the  bond  filed  and  approved  shows  by  the 
record  was  not  executed  and  approved  and  filed  within  the 
time  required  by  law. 

"3d.  Because  the  record  shows  that  the  undertaking  for 
appeal  was  not  entered  into  within  ten  days  from  the  ren- 
dition of  the  judgment. 

"4th.  Because  no  undertaking  has  been  entered  into  to 
the  defendant,  within  the  time  required  by  law." 

In  opposition  to  this  motion  the  attorney  of  the  defend- 
ant in  error  filed  the  following  affidavit: 
"John  M.  Carter, 

vs. 
Robert  Wilkinson. 

.1 

"E.  H.  Wooley,  being  first  duly  sworn,  deposes  and 
says  that  he  was  attorney  for  plaintiff  in  the  above  entitled 


"State  of  Nebraska, 
Cass  County. 


} 
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cause,  when  it  was  tried  before  C.  H.  King,  justice  of  the 
peace. 

"That  said  trial  was  begun  on  February  16th,  1886,  as 
shown  by  the  transcript,  and  that  after  the  evidence  was  in 
and  arguments  of  the  counsel  made,  the  court  withheld 
its  decision  until  the  next  morning,  February  17th.  That 
the  date,  February  17th,  placed  upon  saidjustice's  docketand 
shown  in  the  transcript  correctly  states  the  time  when  said 
judgment  was  rendered,  and  the  failure  of  the  transcript  to 
show  formally  that  said  justice  withheld  his  decision  from 
February  16th,  1886,  the  day  of  trial,  until  February 
17th,  was  an  error  of  the  justice  and  was  in  no  manner 
caused  by  the  fault  or  negligence  of  the  plaintiff  or  his 
attorney." 

The  court  thereupon  overruled  the  motion  to  dismiss, 
a  trial  was  had  in  the  district  court,  and  judgment  was 
rendered  in  favor  of  defendant  in  error  for  the  sum  of 
$5.45,  with  costs  taxed  at  $104.61. 

The  principal  ground  upon  which  a  reversal  is  sought 
in  this  court  is  error  in  overruling  the  motion  to  dismiss 
the  appeal.  It  is  claimed  on  behalf  of  the  plaintiff  in  er- 
ror that  the  affidavit  of  the  attorney  of  the  defendant  in 
error  cannot  be  received  to  show  the  actual  date  of  the 
rendition  of  the  judgment ;  in  other  words,  cannot  be  re- 
ceived to  contradict  the  docket  entry.  This  is  true.  And 
if  the  affidavit  in  question,  contradicts  the  date  of  the  entry 
on  the  docket,  the  court  erred  in  considering  it.  We  find 
the  date,  "Feb.  17th,  1886,"  at  the  foot  of  the  docket  en- 
try, and  parol  evidence  may  be  received  to  show  that  that 
date  relates  to  the  time  such  entry  was  made  on  the  docket. 
The  rule  is  frequently  applied  to  supply  an  omission  in  a 
written  contract,  and  in  nowise  trenches  upon  the  general 
rule  that  the  terms  of  a  written  contract  cannot  be  changed 
or  varied  by  oral  testimony.  Goodrich  v.  MoCleary^  3 
Neb,,  123.  In  this  case  it  was  merely  sought  to  show 
that  the  date  made  by  the  justice  at  the  conclusion  of  the 
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entry  of  his  judgment  was  the  date  of  the  judgment 
itself.  There  was  no  error,  therefore,  in  considering  the 
affidavit  above  set  forth. 

It  is  probable  that  there  shoald  be  a  division  qf  the  oosts, 
but  this  matter  shoald  be  brought  to  the  attention  of  the 
district  court  by  a  motion  to  retax,  and  until  that  has  been 
done,  the  question  will  not  be  reviewed  in  this  court. 

The  judgment  of  the  district  court  is  clearly  right,  and 
18  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


J.  F.   Snydbb,  plaintiff   in  error,  v.    Wiluam 
Brune,  defendant  in  error. 

Szemption.  Under  the  provisions  of  section  531  of  the  oivil  code, 
no  property  of  a  debtor  is  exempt  from  ezecation  or  attachment 
on  a  debt  for  laborer's  wages  ;  while  ander  the  provision  of  sec- 
tion 531a,  the  wages  of  laborers  who  are  heads  of  families  are 
exempt  from  the  operation  of  execution  or  attachment  process. 
In  an  action  by  A  against  B,  for  wages,  and  in  which  a  judgment 
was  obtained,  and  whereon  he  songht  to  appropriate  the  wages 
of  B  by  process  in  garnishment,  B  being  the  head  of  a  family, 
and  the  wages  songht  to  be  appropriated  having  been  earned 
within  sixty  days  immediately  prior  to  the  service  of  process  in 
garnishment,  it  was  Hdd^  That  the  wages  of  B  were  exempt. 
Section  531a  having  been  enacted  as  an  independent  act,  long» 
subsequent  to  the  passage  of  section  531,  and  being  the  last  ex* 
preesion  of  the  legislature  upon  the  subject,  must  prevail. 

Error  to  the   district  court    for    Lancaster   county. 
Tried  below  before  Pound,  J. 

W.  T.  Stevens,  for  plaintiff  in  error. 

/.  C  Johnston,  for  defendant  in  error. 


22    180 
32    110 
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Keese,  J. 

This  is  a  proceeding  in  garnishment  instituted  before  a 
justice  of  the  peace.  The  question  involved  is,  are  the 
wages  of  a  laborer — ^who  is  the  head  of  a  family — earned 
within  sixty  days  prior  to  the  service  of  garnishee  process, 
liable  to  garnishment  in  the  hands  of  his  employer  for  the 
satisfaction  of  a  debt  for  the  wages  of  another  laborer? 
The  provisions  of  the  statute  upon  this  subject  are  appar- 
ently contradictor}\  Section  531  of  the  civil  code  provides 
in  substance  that  no  property  shall  be  exempt  from  execa-^ 
tion  or  attachment  for  laborers'  wages,  while  section  531a 
provides  in  ^substance  that  the  wages  of  laborers  who  are 
heads  of  families  shall  be  exempt  fk>m  the  operation  of 
attachment,  execution,  and  garnishee  process.  There  is  no 
exception  of  laborers'  wages  in  either  section.  Evidently 
an  oversight  in  the  l^islature. 

.  Section  531,  in  some  form,  has  been  upon  our  statute 
books  since  1859.  By  amendment  it  assumed  its  present 
form  in  1870.  Laws  1870,  6.  In  1873  an  act— consist- 
ing of  section  531a — ^was  passed  by  the  l^islaturc,  the 
title  of  which  is  "An  act  to  exempt  laborers',  mechanics', 
and  clerks'  wages  in  the  hands  of  employers  from  execu- 
tion, attachment,  and  garnishee  process."  The  only  effect 
of  section  531,  as  it  then  was,  and  now  is,  was  to  provide 
for  the  enforcement  of  demands  for  wages.  It  was  all  in 
.favor  of  the  labor  creditor,  and  no  effort  was  made  to  pro- 
tect the  labor  debtor  from  the  enforcement  of  demands 
against  him.  The  legislature,  with  this  in  view  no  doubt, 
passed  the  act  of  1873,  which,  by  terms  equally  as  sweep- 
ing as  the  former  act,  not  only  declared  that  laborers' 
wages  should  be  exempt  fix)m  the  "operation"  of  garnishee 
process,  but  that  the  act  should  not  "be  so  construed  as  to 
permit  the  attachment  of  sixty  days'  wages  in  the  hands  of 
the  employer."     This  latter  act  being  the  last  expression  of 
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the  l^islature  upon  the  subject,  must  stand,  and  wherein  a 
conflict  occurs,  the  former  act  must  yield  to  it. 

The  judgment  of  the  district  court,  being  in  accordance 
with  these  views^  is  affirmed. 

JT7DGMENT   AFFIRMED. 

The  other  judges  concur. 


J.  H.  Stanton  &  Co.,  plaintiffs  in  error,  v.  James 
G.  Spence,  Charles  W.  Spence,  and  Elizabeth 
Spence,  defendants  in  error. 

1.  Practice  in  Supreme  Court:  sbbob:  prbbumption.  In 
a  case  brought  on  error  to  a  district  court,  to  reyerse  a  judgment 
of  that  court  reyersing  a  judgment  of  a  justice  of  the  peace,  and 
upon  examining  the  petition  in  error  to  said  justice  of  the  peace 
and  the  record  certified  by  him,  it  appears  that  there  is  reversi- 
ble error  assigned,  it  will  be  presumed  by  this  court  that  it  was 
upon  such  errors  that  the  judgment  of  the  justice  was  reversed, 
and  not  upon  other  errors  assigned,  which  are  believed  not  to  be 
reversible. 

3.  JuBtice  of  Peace:  default:  tbial.  A  judgment  waa 
rendered  by  a  justice  of  the  peace  against  8.  and  S.,  defendants. 
Within  ten  days  R.,  attorney  of  S.  and  S.,  appeared  before  the 
justice,  '*  offered  to  confess  judgment  for  the  costs  in  this  case, 
and  moved  the  court  to  set  aside  the  default  heretofore  rendered 
in  this  case  and  set  said  cause  for  trial,''  which  offer  and  motion 
was  in  writing  and  signed  by  attorney  for  the  defendants. 
Whereupon  the  justice  made  the  following  entry  in  the  docket 
of  the  case:  ''Motion  sustained,  default  set  aside,  and  trial  set 
for  the  8th  day  of  May,  1886,  at  1  o'clock  in  the  afternoon  of 
said  day,"  signed  officially  by  the  justice.  Notice  being  given 
thereof  as  provided  by  statute,  on  the  8th  day  of  May,  1888, 
parties  appeared,  and  on  motion  of  plaintiffs  the  justice  reAised 
a  new  trial.  Held^  Error,  and  the  judgment  of  the  district 
court  reversing  the  same  affirmed. 
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Error  to  the  district  court  for  Cass  couniy.  Tried 
below  before  Hayward,  J. 

tTl  H,  HaJdemany  for  plaintiffs  in  error. 

S.  F.  Bockwdly  for  defendants  in  error. 

CoBB;  J. 

J.  H.  Stanton  &  Co.  brought  their  action  against  James 
G.  Spenoe,  Charles  W.  Spence,  and  Elizabeth  Spenoe^ 
before  C.  H.  King,  a  justice  of  the  peace  of  Cass  county. 
The  defendants  failing  to  appear  as  required  by  the  sum- 
mons^ after  waiting  an  hour^  and  they  still  failing  to  ap- 
pear, their  default  was  entered,  and  judgment  rendered 
against  them  for  the  amount  of  the  promissory  note  sued 
on  with  interest  and  costs. 

On  the  same  day,  four  hours  aft;er  the  rendition  of  said 
judgment,  the  defendants  appeared  by  S.  F.  Rockwell^ 
their  attorney, and  presented  and  filed  the  following  paper: 

"April  19,  1886,  at  2  o'clock,  p.m.  Now  comes  the 
defendants,  by  Iheir  attorney,  S.  F.  Rockwell,  and  offer  to 
confess  judgment  for  the  costs  in  this  case,  and  moves  the 
court  to  set  aside  the  default  heretofore  rendered  in  this 
case,  and  set  aside  cause  for  trial.  S.  F.  Rockwell,  attor- 
ney for  defendants."  Thereupon  the  said  justice  made  the 
following  entries  in  his  docket :  "  Motion  sustained,  de- 
fault set  aside,  and  trial  set  for  the  8th  day  of  May,  1886, 
at  1  o'clock  in  the  afternoon  of  said  day."  Thereupon  no- 
tice of  the  setting  aside  of  the  judgment  rendered  by  de- 
fault, and  for  a  new  trial  set  for  hearing  on  the  8th  day  of 
May,  1886,  at  1  o'clock  in  the  afternoon  of  said  day, 
signed  by  8.  F.  Rockwell,  attorney  for  the  defendants, 
was  served  by  the  sheriff  of  the  county  on  J.  H.  Halde- 
man,  attorney  for  the  plaintifis,  on  the  20th  day  of 
April,  1886. 
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On  the  8th  day  of  May^  at  the  bcnr  Bet  for  trial,  the 
parties  appeared  befoi>e  the  justioe,  mad  J.  H.  BJaUemaiiy 
attorney  for  plaintiffs,  filed  the  following  matioa :  ''Now 
oome  the  plaintiffs  by  J.  H.  Haldeman,  thehr  aittomey^ 
and  only  appearing  specially  to  ol^eot  to  &e  jnisdiotion  of 
the  justioe,  and  for  no  other  purpose  movm  the  said  conit 
to  quasli  and  hold  for  naught  the  prooeedii^  pntending 
to  set  aside  or  open  up  the  judgment  heMtofim  readerad 
in  the  above  entitled  caQse^iMi  the  IMk  day  «f  April^ 
1886,  and  to  refuse  a  new  trial  for  the  fiiUowing  reaaons : 

''  1.     The  judgment  has  never  been  set  aside. 

''  2.  The  notioe  to  plaintiffii,  sequirod  by  iaw,  has  ix^t 
been  given. 

''3.  The  costs  have  not  been  paid  by  the  defendants, 
and  none  of  them  have  confesasd  judgment  lor  oosts  as 
required  by  law. 

"  4.  No  judgment  has  been  rendered  against  defendants 
for  oosts  on  confession. 

''  5.  Conditions  required  by  law  to  set  aside  the  judg- 
ment and  for  a  new  trial  have  noifc  been  complied  with  by 
defendants,  and  the  justice  has  no  jorisdiction  to  again  try 
the  case. 

^^6.  There  has  been  no  motion  made  by  the  defendants 
to  set  the  judgment  aside. 

'^  7.  More  than  ten  days  have  elapsed  since  the  judg- 
ment was  rendered,  and  the  judgment  is  still  in  lull  force.'^ 
Signed  by  counsel. 

Thereupon  the  justice  made  and  entered  tbe  following 
proceedings :  "  Motion  sustained.  I  find  ithe  judgment 
has  not  been  set  aside.  The  notice  hus  not  been  given  as 
the  law  requires.  The  costs  have  not  been  paid.  Con- 
fession of  judgment  for  costs  has  mot  been  made.  S.  F. 
Kockwell  had  no  authority  to  ccaof^ss  judgment  for  costs. 
Therefore,  no  judgment  bas  been  rendered  against  the  de- 
fendant for  oosts.  There  has  been  no  inotien  made  on  file 
to  set  aside  the  j.udgment.  The  CQsnditions  leqoired  by 
13 
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law  have  not  been  complied  with^  and  more  than  ten  days 
have  elapsed  since  judgment  was  rendered. 

"  Therefore  adjudged  and  decided  that  the  judgment  here- 
tofore rendered  on  April  19th,  1886,  be  and  remain  in 
full  foroe  and  effect,  costs  taxed  $1.35  against  defendants." 
Bigned  by  the  justice; 

On  the  15th  day  of  May,  a  transcript  from  the  justice's 
docket  containing  the  above  statements  and  entries,  to- 
gether with  a  petition  in  error,  was  filed  by  the  defendants 
in  the  district  court.  It  is  not  deemed  necessary  to  set  out 
here  the  errors  assigned  in  said  petition  in  error.  The  said 
cause  in  error  was  regularly  brought  on  to  a  hearing  in  the 
district  court,  and  upon  consideration  thereof,  the  said 
judgment  of  the  said  justice  was  reversed. 

.  And  thereupon  the  said  J.  H.  Stanton  &  Co.  bring  the 
cause  to  this  court  on  error,  and  assign  the  following 
errors: 

1.  The  court  erred  in  reversing  the  judgment  of  the 
the  justice  of  the  peace. 

2.  The  judgment  of  the  justice  of  the  peace  should 
have  been  affirmed,  and  defendants  in  error  should  have 
been  adjudged  to  pay  the  judgments. 

3.  The  proceedings  before  the  said  C.  H.  King,  justice 
of  the  peace,  were  r^ular  and  not  erroneous. 

4.  The  justice  committed  no  error  in  rendering  judg- 
ment without  security  for  costs  being  given,  and  the  judg- 
ment for  $51.75  was  not  erroneous. 

5.  The  findings  of  fact  before  the  justice  were  sufficient. 

6.  The  justice  did  not  err  in  sustaining  plaintiffs'  mo- 
tion, and  in  refusing  a  new  trial,  and  the  findings  of  the 
justice  were  proper  and  true. 

7.  The  district  court  erred  in  the  premises,  and  the 
judgment  of  the  justice  of  the  peace  is  in  all  things  correct. 

Section  1001  of  the  code  of  civil  procedure  provides 
that,  '^  When  judgment  shall  have  been  rendered  against  a 
defendant  in  his  absence,  the  same  may  be  set  aside  upon 
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the  following  conditions :  Mrst,  That  his  motion  be  made 
within  ten  days  after  such  judgment  was  entered.  Second, 
That  be  pay  or  confess  judgment  for  the  costs  awarded 
against  him.  Thirds  That  he  notify  in  writing  the  oppo- 
site party,  his  agent  or  attorney,  or  cause  it  to  be  done,  of 
the  opening  of  such  judgment  and  of  the  time  and  place  of 
trial,  at  least  five  days  before  the  time,  if  the  party  resides 
in  the  county,  and  if  he  be  not  a  resident  of  the  county,  by 
leaving  a  written  notice  thereof  at  the  office  of  the  justice 
ten  days  before  the  trial.'^ 

The  first  point  made  by  plaintiffs  in  error  in  the  brief 
of  counsel  is  as  to  the  errors  assigned  by  plaintiff  in  error 
in  the  court  below,  defendant  in  error  here,  in  his  petition 
in  error  in  the  court  below.  As  to  that  point  it  must  be 
conceded  that  no  error  of  the  justice  in  the  preliminary  pro- 
ceed! ngs  or  in  the  rendition  of  the  judgment  could  be 
availed  of  by  the  defendant  in  the  justice's  court  in  a  pro- 
ceeding based  upon  the  section  above  quoted,  but  it  must 
be  presumed  that  the  consideration  of  such  error  was  re- 
jected by  the  district  court. 

The  next  point  is,  that  the  justice  was  right  in  his  re- 
Aisal  to  grant  a  trial  of  the  cause  for  the  reason  that  the 
attorney  had  no  power  or  authority  to  confess  judgment  for 
the  costs.  While  it  will  not  be  contended  that  an  attorney 
at  law,  as  such,  has  the  power  to  appear  in  an  original 
case  and  confess  a  judgment  against  his  client,  without 
written  authority  from  his  client  so  to  do,  the  point  here 
presented  raises  quite  a  different  question,  and  while  I 
know  of  no  authority  in  point,  certainly  we  are  cited  to 
none,  I  think  that  an  attorney  at  law,  by  virtue  of  his 
employment  as  such  in  the  case,  or  an  agent  by  virtue  of 
a  verbal  employment  as  such,  possesses  ample  authority  to 
take  all  the  steps  on  the  part  of  a  defendant  contemplated 
by  the  section  of  the  statute  above  quoted.  Counsel  cites 
the  case  of  Baker  v.  KincherbockeTf  25  Kan.,  289.  The 
section  of  the  statute  of  Kansas  under  which  that  case 
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arose  contains,  in  addition  to  the  provision  of  oul-  statute^ 
the  following :  «  Third,  That  he  file  an  affidavit  tfiat  he  haft 
a  just  and  valid  defense  to  the  whole  or  some  part  of  the 
plaintiff's  claim."  The  decision  in  that  case  was  placed 
'^Lpressly  upon  the  ground,  not  that  such  affidavit  could 
not  be  made  by  the  attorney  in  the  case,  but  that  the  «ffi^ 
davit  there  presented  was  defective,  as  an  affidavit  by  a 
person  other  than  the  defendant,  in  that  it  did  not  state 
nor  was  it  shown  in  the  case  what  ike  facts  were  which  con^ 
stituted  the  defense,  nor  that  the  affiant  had  any  knowledge 
of  such  facta,  nor  why  one  of  the  defendants  did  not  make 
the  affidavit. 

It  cannot  be  denied  that  it  is  the  letter  of  the  law  diat 
the  defendant  "pay  or  confess  judgment  for  the  costa 
awarded  against  him,''  but  the  spirit  of  the  provision  is^ 
in  the  opinion  of  the  writer,  that  the  judgment  for  costs, 
must  be  paid,  or  allowed  to  stand,  as  awarded  against  the 
defendant,  while  the  body  of  the  judgment  will  be  oondr* 
tionally  set  aside  or  opened  up.  The  assent  to  this  by  the 
defendant,  in  person  or  by  his  attorney  or  agent,  is  all  that 
is  required  in  substance.  Can  it  be  doubted  that  the  jus- 
tice could,  lawfully,  have  issued  execution  against  the  de- 
iendantfi  for  the  costs  awarded  against  them,  immediately 
upon  his  sustaining  the  motion  to  set  aside  the  default?  I 
think  not;  and  if  that  could  have  been  done,  then  the  pur- 
pose of  the  statutory, provision  was  sufficiently  subserved. 

It  is  also  contended  that  the  justice  "  pretended  to  set 
the  judgment  aside,  but  not  conditionally,"  that  "this  he 
had  no  jurisdiction  to  do.  Hence  all  of  his  acts  after  judg- 
ment were  a  nullity."  On  the  contraiy,  the  apparent  ob- 
jection to  the  entry  made  by  the  justice  in  his  docket  is 
that  he  did  not,  in  the  terms  of  the  statute,  set  aside  the 
judgment  even  conditionally.  I  copy  the  following  from 
the  justice's  transcript : 

"April  19,  1886,  at  2  o'clock  p.m.,  now  comes  the  de- 
fendants by  their  attorney,  8.  F.  Rockwell,  and  offers  to 
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eoiifess  judgment  for  the  costs  in  this  case,  and  moves  the 
court  to  set  aside  the  de&ult  heretofore  rendered  in  this 
case  and  set  said  cause  for  trial. 

"(Signed)  S.  F.  Rockwell, 

"  Attorney  for  Defendants. 

"  Motion  sustained,  de&ult  set  aside,  and  trial  set  for  the 
8th  day  of  May,  1886,  at  1  o'clock  in  the  afternoon  of 
said  day. 

"(Signed)  C.H.King, 

*' Justice  of  the  Peace,^^ 

While  these  papers  can  neither  of  them  be  commended 
as  models  to  be  followed  by  parties  or  justices,  yet  they  do 
contain  the  substance  both  of  the  application  and  the  order 
<x>ntemplated  by  the  statute.  The  defendants  had  been 
sued  before  the  justice  and  summoned  to  appear  at  9  o'clock 
A.M.,  had  failed  to  appear  within  the  hour  provided  by 
law,  and,  as  the  justice  recorded  in  his  docket,  "thereby 
making  default,''  and  such  proceedings  were  had  in  the 
absence  of  said  defendants  that  a  judgment  was  rendered 
against  them  for  |51.75,  debt  or  damages,  and  f4.90, 
costs  of  suit.  Four  hours  later  the  defendants  appear  be- 
fore the  justice  and  file  the  paper  above  copied.  Can  there 
be  any  doubt  of  their  meaning,  desire,  and  intention  to 
avail  themselves  of  the  benefit  of  the  provision  of  law  con- 
tained in  the  section  of  statute  hereinbefore  quoted,  to  the 
end  that  they  might  make  their  defense  and  have  a  trial 
upon  the  merits  ?  Or  can  there  be  any  doubt  that  the 
justice  so  understood  them  and  aimed  to  discharge  his  duty 
in  the  premises,  and  give  defendants  the  benefit  of  the 
atatute  ?  While  justices  of  the  peace  or  other  courts  of  lim- 
ited jurisdiction  will  be  held  strictly  to  the  jurisdiction 
and  powers  conferred  upon  them  by  law,  yet  in  matters  of 
form  and  mere  method  great  latitude  must  be  allowed 
them. 

The  notice  appears  to  have  been  issued  in  due  form,  and 
properly  and  timely  served,  and  I  think  on  the  day  set  by 
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the  justioe  for  that  purpose^  and  named  in  the  notioe,  he 
should  have  proceeded  to  the  trial  of  the  cause,  and  that 
his  action  on  that  day  in  reversing  his  own  proceedings^ 
his  findings  in  respect  thereto,  and  denying  a  new  trial^ 
were  erroneous. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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J.  H.  Clapp,  plaintiff  in  ekror,  v.  Bowman  & 
Ware,  defendants  in  error. 

1.  Bill  of  Exceptions:     affidavits.    An  affidavit  nsed  in 

resiatanoe  of  a  motion  to  dismias  an  appeal  on  the  ground  that 
the  transcript,  eta,  of  the  proceedings  before  the  jastice  were 
not  presented  to  the  clerk  of  the  district  court  within  the  time 
required  by  law  cannot  be  considered  in  this  court  on  a  proceed* 
ing  in  error  to  the  district  court  to  reyerse  its  judgment  sus- 
taining such  motion,  and  dismissing  the  appeal,  unless  such 
affidavit  is  preserved  by  bill  of  exceptions  and  so  made  a  part  of 
the  record. 

2.  Appeal  firom  Justice  of  the  Peace:   filing  tsansqbift. 

Sections  1008  and  1011  of  the  code  of  civil  procedure,  as  the 
same  stood  prior  to  the  amendment  of  the  latter  section  by  the 
act  of  1887,  being  in  pari  materia^  must  be  construed  together, 
and  being  so  construed  together,  ffeld.  That  the  transcript  of 
the  proceedings  before  the  justice  of  the  peace  not  having  been 
presented  to  the  clerk  of  the  district  court  until  afler  the  second 
day  of  the  term  of  the  district  court  next  after  such  appeal,  and 
more  than  thirty  days  having  elapsed  since  the  rendition  of  the 
judgment  appealed  from  before  the  filing  of  such  transcript,  the 
dismissal  of  such  appeal  by  the  district  court  was  right,  and 
must  be  affirmed. 

Error  to  the  district  court  for  Grage  county.     Tried 
below  before  Broady,  J, 
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Burke  &  ProtU,  for  plaintiff  in  erroir. 
Hazlett  &  Bates,  for  defendant  in  error, 
Cobb,  J. 

This  case  arose  upon  appeal  to  the  district  court  of  Grage 
county  from  the  judgment  of  a  justice  of  the  peace.  Bow- 
man &  Ware  sued  Clapp  &  Brubaker  in  justice's  court, 
and  upon  issue  joined  and  trial  to  a  jury  recovered  a  judg- 
ment against  them  on  the  30th  day  of  June,  1886,  and  it 
appears  from  the  transcript  that  an  appeal  bond,  with  surety 
which  was  approved  by  him,  was  filed  in  the  office  of  the 
justice  on  the  10th  day  of  July  following.  A  transcript 
of  the  proceedings  before  the  justice  was  filed  with  the  clerk 
of  the  district  court  on  the  2l8t  day  of  September  following. 
On  the  10th  day  of  October  following  Bowman  &  Ware 
appeared  in  the  district  court  and  moved  to  dismiss  the 
appeal,  for  the  reason  that  the  transcript  and  papers  in  the 
lower  court  were  not  filed  in  the  district  court  within  the 
time  provided  by  law.  This  motion  was  finally  sustained 
and  the  appeal  dismissed,  which  judgment  the  defendant 
and  appellant,  Clapp,  brings  to  this  court  on  error,  assign- 
ing for  error  the  sustaining  by  the  district  court  of  the  said 
motion,  the  dismissing  of  the  said  appeal,  and  striking  the 
said  cause  from  the  docket. 

Upon  the  cause  being  docketed  in  this  court  the  defend- 
ants in  error  filed  a  motion  to  strike  from  the  files  of  the 
ease  a  certain  affidavit  and  exhibits  thereto,  for  the  reason 
that  the  same  had  not  been  made  a  part  of  the  record  by 
bill  of  exceptions. 

In  disposing  of  the  case  the  consideration  of  this  motion 
comes  first  in  logical  sequence.  There  is  no  bill  of  excep- 
tions in  the  case,  and  so,  as  nothing  has  been  added  to  the 
record  by  order  of  the  court,  it  is  obvious  that  no  paper 
not  appertaining  to  the  record  proper  is  entitled  to  a  place 
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therein,  or  to  be  considered  in  disposing  of  the  questions 
involved. 

In  the  case  of  Teasier  v.  Orotoley,  16  Neb.,  369,  the 
present  writer,  in  the  opinion  of  the  court,  said:  "I 
don't  think  that  anything  can  be  said  to  belong  to  the  rec- 
ord except  the  process,  pleadings,  and  journal  entries, 
including,  of  course,  motions,  the  rulings  thereon,  refer- 
ences, reports  of  referees,  instructions,  verdicts,  and  judg- 
ment. Any  matter  of  evidence,  including  affidavits,  can 
only  go  upon  the  record  by  order  of  the  court,  and  that  is 
the  office  of  a  bill  of  exceptions.''  In  the  same  case  we 
cited  seven  cases  wherein  this  court  had  distinctly  held  that, 
*'  Where  evidence  has  been  introduced  in  the  court  below 
which  is  not  properly  a  matter  of  record,  a  paiiy  who  de- 
sires to  avail  himself  of  such  evidence  in  the  supreme  court 
must  preserve  the  same  by  a  bill  of  exceptions."  We  also 
cited  the  only  case  wherein  this'  court  had  expressed  an 
opinion  in  conflict  with  the  above  cases,  which  latter  opin- 
ion we  declared  not  to  be  law,  as  we  understood  it.  Since 
the  above  case,  in  the  sixteenth  volume  of  our  reports,  the 
point  has  been  presented  to  this  court  in  at  least  six  cases, 
cited  by  counsel  for  defendants  in  error,  in  all  of  which  the 
opinions  have  been  in  harmony  Uierewith,  and  the  rule  of 
those  cases  cannot  be  departed  from  now.  The  motion 
must  therefore  be  sustained. 

Plaintiff  in  error  contends  that  even  if  the  motion  to 
strike  the  affidavit  and  exhibits  from  the  files  prevails, 
there  is  still  error  in  the  record  calling  for  a  reversal  of 
the  judgment 

The  statute  relating  to  appeals  from  justices  of  the 
peace,  among  other  things,  provides  as  follows:  "Sec 
1008.  The  said  justice  shall  make  out  a  certified  tran- 
script of  his  proceedings,  including  the  undertaking  taken 
for  such  appeal,  and  shall,  on  demand,  deliver  the  same  to 
the  appellant  or  his  agent,  who  shall  deliver  the  same  to 
the  derk  of  the  court  to  which  such  appeal  may  be  taken, 
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"within  thirty  days  next  following  the  rendition  of  such 
judgment;  and  such  justice  shall  also  deliver  or  transmit 
the  bill  or  bills  of  particulars^  the  depoisitions,  and  all*  other 
original  papers,  if  any  used  on  the  trial  before  him,  to  such 
derk  on  or  before  the  second  day  of  such  term,"  etc. 

Section  1011,  at  the  date  of  these  proceedings,  provided  as 
follows:  "Sec.  1011.  If  the  appellant  fail  to  deliver  the 
transcript  and  other  papers,  if  any,  to  the  clerk,  and  have 
his  appeal  docketed  as  aforesaid,  on  or  before  the  second 
day  of  the  term  of  the  said  court  next  after  such  appeal, 
the  appellee  may,  at  the  same  term  of  said  court,  file  a 
transcaript  of  the  proceedings  of  such  justice,  and  the  said 
cause  shall,  on  motion  of  the  said  appellee,  be  docketed ; 
and  the  court  is  authorized  and  required  on  his  application 
^ther  to  enter  up  a  judgment  in  his  favor,  similar  to  that 
entered  by  the  justice  of  the  peace,  and  for  all  costs  that 
have  accrued  in  the  court,  and  award  execution  thereon ; 
or  such  court  may,  with  the  consent  of  such  appellee,  dis- 
miss the  appeal  at  the  costs  of  the  appellant,  and  remand 
the  cause  to  the  justice  of  the  peace  to  be  thereafter 
proceeded  in  as  if  no  appeal  had  been  taken,"  etc. 

In  the  case  of  Roemik  v.  Bametty  8  Neb.,  146,  these  two 
eections  of  the  code  were  construed  together,  and  it  was 
there  held  that  even  if  section  1008  was  applicable  to  that 
case,  it  having  become  a  law  between  the  date  of  the  tak- 
ing of  the  appeal  and  the  expiration  of  the  time  required 
for  its  filing  under  its  terms,  "  still,  as  section  1011  of  the 
code  had  not  been  changed,  a  failure  to  file  the  transcript, 
unless  continued  beyond  the  second  day  of  the  next  sue 
ceeding  term,  could  not  prejudice  an  appeal  otherwise  reg- 
ularly taken."  The  law  thus  stated  was  followed  in  the 
subsequent  case  of  Mondl  &  Lashly  v,  Tet^illiger,  Id.,  360. 

Applying  this  rule  to  the  case  at  bar,  then,  the  decision 
must  depend  upon  the  fact  whether  the  failure  to  file  the 
transcript  was  continued  beyond  the  second  day  of  the 
next  succeeding  term  of  the  district  court.     This  court 
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will  take  judicial  cognizance  of  the  time  fixed  under  the 
provisions  of  law  for  holding  the  r^ular  terms  of  the  dis- 
trict courts  in  each  county  of  the  state.  The  time  fixed 
under  such  provisions  of  law  for  holding  the  fidl  term  of 
the  said  court  of  Gage  county  for  said  year,  1885,  was 
Monday,  September  14th,  so  that  the  second  day  of  the 
term  next  succeeding  the  taking  of  the  appeal  in  the  case 
at  bar  was  Tuesday,  September  16th;  and  it  necessarily 
follows  that  at  any  time  afler  said  last  named  day  it  was 
competent  for  the  court,  on  motion  of  the  appellees,  to 
dismiss  the  appeal. 

While  the  above  is  conclusive  of  the  caae,  it  may  not  be 
out  of  place  to  say  that  among  the  papers  stricken  from  the 
files  for  the  reason  that  they  had  not  been  made  a  part  of 
the  record  by  bill  of  exceptions,  is  a  certified  copy  of  a 
journal  entry  showing  tha{  the  district  court  met  on  the 
14th  day  of  September  in  regular  session,  on  which  day, 
upon  the  petition  of  the  members  of  the  bar  of  Gage 
county,  the  term  was  adjourned  to  Monday,  the  21st  day 
of  said  month,  and  counsel  for  plaintifi^  in  error  contend 
that  in  consequence  of  the  said  adjournment,  Tuesday,  the 
15th,  was  not  a  day  of  said  term  at  all,  and  so  cannot  be 
treated  as  the  second  day  of  the  term,  but  that  Monday,  the 
21st  day  of  the  month  (the  court  only  having  been  held 
one  day  previous  thereto),  should  be  held  to  be  the  second 
day  of  the  term,  and  the  transcript  having  been  filed  on 
that  day,  the  appeal  was  perfected  in  time. 

This  precise  point  was  presented  to  the  supreme  court  of 
Ohio  in  the  case  of  Lindsay  v.  Thompson,  10  O.  S.,  452, 
under  a  statute  of  which  ours  is  a  copy,  and  upon  facts 
substantially  the  same  as  those  of  the  case  at  bar,  and  the 
judgment  of  thq  court  of  common  pleas  dismissing  the 
appeal  was  affirmed. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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RoBEBT  Wallace,  plaintiff  in  ebrob^  v.  Doba 
Fliebschman,  defendant  in  ebbob. 

1.  The  Evidence  examined,  and  Hdd^  To  anstain  the  findings  of 

the  trial  coart. 

2.  CoBtB.    In  all  actions,  motions,  and  proceedings  in  the  district 

coort  the  costs  of  the  parties  should  he  taxed  and  entered  on 
the  record  separately. 

Ebbob  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

H.  D.  Travis,  for  plaintiff  in  error. 

JE?.  H.  Wooley,  for  defendant  in  error. 

Reebe,  J. 

This  action  was  for  the  enforcement  of  a  mechanic's  lien. 
Plaintifi*  being  unsuccessful  in  the  district  court,  prosecutes 
error  here.  The  petition  was  in  the  usual  form.  The 
answer  contained  averments  to  the  effect  that  the  building, 
for  the  construction  of  which  the  alleged  indebtedness  was 
made,  was  constructed  by  plaintiff  and  one  Lehman,  who 
were  partners,  and  that  the  whole  indebtedness  had  been 
paid.  The  district  court  found  these  allegations  sustained 
by  the  proof.  There  seems  to  be  no  doubt  but  that  the 
money  due  for  the  construction  of  the  building  has  all  been 
paid,  but  it  appears  that  the  principal  part  of  it  was  paid 
to  Lehman,  who,  defendant  insists,  was  a  partner  of  plaint- 
iff in  doing  the  work,  while  plaintiff  contends  that  Lehman 
was  not  a  partner,  and  was  only  entitled  to  collect  such 
proportion  of  the  contract  pric«  as  the  time  worked  by  him 
sustained  to  the  whole  time  engaged  in  the  construction  of 
the  improvement. 

We  have  carefully  read  all  the  testimony,  and,  while  it 


204   SUPREME  COURT  OP  NEBRASKA, 

WaUao*  T.  FlienchnuB. 

is  not  so  definite  and  direct  on  the  part  of  defendant  as 
might  be  desired,  we  are  quite  clear  that  there  is  enough 
to  sustain  the  finding  of  the  trial  court.  It  could  serve  no 
good  purpose  to  review  the  evidence  at  length.  It  must 
be  sufficient  to  say  that  if  the  testimony  of  defendant  wa^ 
true — ^and  of  that  the  district  court  was  the  judge — it  was 
sufficiently  proven  that  the  contract  for  the  erection  of  her 
house  was  originally  let  to  Lehman  for  the  sum  of  $115, 
but  plaintifi^  afterwards  claimed  that  the  price  was  too  low, 
and  it  was  increased  to  $130,  and  that  the  principal  part 
of  the  money  paid  to  Lehman  was  divided  between  him 
and  plaintiff,  the  receipts  therefor  being  given  in  the  firm 
name  of  Lehman  &  Wallace.  The  finding,  therefore,  can 
not  be  molested. 

Aft«r  judgment  plaintiff  moved  the  court  to  order  a 
re-taxation  of  the  costs,  and  that  they  be  separately  taxed, 
as  required  by  law.  This  motion  was  overruled.  The 
judgment  itself  is  correct  in  form,  "  That  defendant  recover 
her  costs.''  But,  as  is  shown  by  the  record,  the  derk  en- 
tered up  all  the  costs  in  one  general  fee  bill,  without  taxing 
them  separately,  as  required  by  section  30  of  chapter  28  of 
the  Compiled  Statutes. 

The  duty  of  the  clerk  is  plain  in  this  matter,  and  had 
the  attention  of  the  trial  oourt  been  called  to  the  fact  we 
doubt  not  he  would  have  directed  the  clerk  to  follow  the 
statute,  but  it  was  not  done,  and  as  the  matter  was  pre^ 
sented  by  the  motion  it  should  have  arrested  the  attention 
both  of  the  court  and  clerk.  The  result  is,  no  doubt,  an 
oversight,  but  it  is  erroneous,  nevertheless. 

The  decree  of  the  district  court  upon  the  merits  of  the 
cause  is  affirmed,  but  the  order  on  the  motion  to  require 
the  clerk  to  separately  tax  the  costs  is  reversed  and  the 
cause  remanded,  that  the  requirements  of  the  statute  may 
be  complied  with. 

Jtjdquent  accordingly. 
The  other  judges  concur. 
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l)Avn)  May,  plaintiff  in  error,  v.  School  District 
No.  22,  OF  Cass  County,  Nebraska,  defendani? 

IN   ERROR. 

i.  XABQitalion  of  Action:  ftoftodl  DistftiOt.  Hi^leglklmaxim^ 
''Lttpse  of  time  doto  ool  h$t  tHe  Hgbt  of  «lie  ttote,"  ekh  oftly 
apply  in  &Tor  of  tlib  soveMigB  power,  and  has  do  appUeatkm  to 
ftchool  districts  or  other  mnnidpal  oorporations  deriying  thek 
power  from  the  soTereign.  The  statate  of  limitations  runs  for 
or  against  school  disferieto  in  the  sam^  ms&net  ss  it  does  for  or 
against  indiyidnals. 

8.    :    .    The  ease  of  Brewer  t.  Otoe  Ocfuniff,  1  N^b,  373, 

commented  npoki  and  distingnisbed. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Pound,  J. 

E.  jET.  TTooZey,  for  plaintifP  in  error. 

A  jD.  Travis,  for  defendant  in  error. 

Rbbbe,  J. 

This  action  is  founded  upon  a  school  district  warrant  or 
order,  issued  by  the  director  and  moderator  of  defendant, 
for  176.00,  dated  September  9th,  1879,  payable  eighteen 
months  after  date.  It  is  conceded  that  the  warrant  became 
due  more  than  five  years  prior  to  the  commencement  of  the 
snit,  and  that  if  the  statute  of  limitations  applies  to  school 
district  warrants,  the  action  cannot  be  maintained. 

Section  10  of  the  civil  code  provides  that  civil  ac- 
tions can  only  be  commenced  within  five  years  upon  a 
specialty  or  any  agreement,  contract,  or  promise  in  writ- 
ing. It  is  contended  upon  the  strength  of  the  decision  in 
Brewer  r.  Otoe  County,  1  Neb,,  273,  that  the  statute  of  lim- 
katicHis  does  not  apply  to  the  indebtedness  of  municipal 
corporations. 
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In  Woods  on  Limitations^  section  53,  it  is  said:  "The 
maxim  ^nullum  tempus  occur  it  regi'  (lapse  of  time  does 
not  bar  the  right  of  the  crown)  only  applies  in  favor  of 
the  sovereign  power,  and  has  no  application  to  municipal 
corporations,  deriving  their  powers  from  the  sovereign, 
although  their  powers,  in  a  limited  sense,  are  govern- 
mental. Thus  the  statute  runs  for  or  against  towns  and 
cities,  in  the  same  manner  as  it  does  for  and  against 
individuals." 

Argument  need  not  be  prolonged  upon  this  question ; 
we  shall  be  content  with  citing  the  following:  Cincinnati 
r.  Evans,  5  O.  S.,  594.  Lane  t?.  Kennedy,  13  Id.,  42. 
(Jincimiaii  v.  Church,  8  O.,  298.  School  Directors  v. 
Georges,  50  Mo.,  194.  Kenndmnkport  v.  Smith,  22  Me., 
'  445.  Clements  v.  Anderson,  46  Miss.,  581.  Evans  v.  Erie 
Co.,  66  Pa.  St.,  222.  St.  Charles  Co.  v.  Powell,  22  Mo., 
525.  Callaway  Co.  v.  Nolley,  31  Id.,  393.  AhemaJthay  v. 
Dennis,  49  Id.,  469.  Pemental  v.  San  Francisco,  21  Cal., 
351.  Clarke  v.  Iowa  City,  20  Wall.,  583.  De  Cordova 
V.  Galveston,  4  Tex.,  470.  Underhill  v.  Trustees,  17  Cal., 
172.  Baker  v.  Johnson  Co.,  33  la.,  151.  2  Dillon  on 
Mun.  Corp.,  §  668. 

The  questions  discussed  in  Brewer  v.  Otoe  Covmiy,  supra, 
by  Judge  Lake,  in  writing  the  opinion  of  the  court,  do 
not  arise  in  this  case.  That  decision  is  based  almost  en- 
tirely upon  statutes  relating  to  county  warrants.  In  refer- 
ing  to  the  section  of  the  code  above  mentioned,  the  learned 
judge  says:  "This  provision  applies  as  well  to  actions 
where  counties  or  other  municipal  corporations  are  parties 
as  between  private  persons.  The  law  recognizes  no  dis- 
tinction in  suitors,  but  is  the  same  rule  unto  all.'' 

In  the  case  at  bar,  the  warrant  or  order  upon  which  the 
suit  is  founded  was  never  audited  by  the  board,  as  such, 
but  was  signed  by  the  officers  separately.  Hence  no 
question  of  judicial  action  on  the  part  of  the  board  can 
arise. 
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The  judgment  of  the  district  court  being  in  favor  of 
defendant  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Albert  O.  E.  Holmes  and  Rttby  L.  Holmes^  minor 
HEIRS  OF  Anna  J.  Holmes,  deceased,  by  Leoni- 
DAS  K.  Holmes,  guardian  and  next  friend, 

PLAINTIFFS  AND  APPELLANTS,  V.  F.  A.  W.  ShIMER, 

George    Walker,    Andrew    J.    Sawyer,  and 
Wi!nona  8.  Sawyer,  dependants  and  appellees. 

Fraud:  trial:  cokflictino  testimony.  Plaintiff  alleged  in 
his  petition  that  he  had  employed  defendant  S.  aa  agent  to  pur- 
chase certain  real  estate,  for  a  giyen  price;  that  under  such 
employment  S.  purchased  the  property  for  a  less  price  than  he 
was  directed  to  give,  and  caused  the  title  to  he  conveyed  to  a 
third  party,  who  was  an  intimate  friend;  that  soon  thereafter 
the  holder  of  the  legal  title  conveyed  it  to  8.,  who,  for  the  pur- 
pose of  deceiving  plaintiff,  withheld  his  deed  from  record  and 
suppressed  the  fact  of  the  purchase  from  plaintiff.  The  allega- 
tions of  agency  and  fraudulent  intent  and  action  were  denied. 
In  an  action  against  S.  for  a  conveyance  of  title  to  plaintiff  it  was 
held  that  the  controlling  question  in  the  case  was  one  of  fact: 
Was  S.  employed  hy  H.  as  his  agent  for  the  purchase  of  the 
property  ?  The  finding  of  the  trial  court  upon  this  question, 
upon  a  sharp  conflict  of  testimony,  being  in  favor  of  defendants, 
is  decisive  of  the  case. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J. 

J.  R.  Webster  and  X.  W.  BiUingsley^  for  appellants. 

Andrew  J.  Sawyer ^  for  appellees. 
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The  substanoe  of  the  petition  in  this  case  is,  that  Anna 
K.  Hohnes  (who  was  the  mother  of  plaintiffs  and  the  wife 
of  Leonidas  K.  Holmes,  their  guardian),  now  deceased,  on 
the  15th  day  of  August,  1877,  leased  iBrom  defendant 
Walker  lot  4  in  block  89  in  the  city  of  Lincoln,  for  the 
term  of  ten  years,  the  contract  of  lease  providing  that  at  the 
end  of  the  term  the  permanent  improvements  and  the  lot 
should  each  be  separately  appraised,  and  that  Walker  should 
liave  the  option  to  purchase  the  improvements  i^  the 
appraised  value  if  he  so  desired.  In  case  he  dedined  to 
so  purchase,  the  lessee  should  have  the  right  to  purchase 
the  lot  at  its  appraised  value  if  she  so  elected.  If  neither 
party  purchased,  the  improvements  should  be  forfeited  to 
Walker.  That  she  took  possession  of  the  property  and  placed 
a  brick  dwelling-house  thereon  of  the  value  of  $5,000,  and 
which  could  not  be  removed  without  destroying  it.  That 
after  the  death  of  Anna  J.  Holmes,  Leonidas  K.  Holmea 
sought  to  purchase  the  title  and  reversion  of  said  premises 
from  said  Walker,  and  to  that  end  employed  defendant 
Andrew  J.  Sawyer  as  his  agent  to  n^otidte  and  perfect 
such  purchase,  at  the  least  price  for  which  it  could  be  pur- 
chased, not  to  exceed  $1,400,  and  directed  him  to  offer  no 
more  than  $1,000  in  the  first  instance.  For  these  services 
plaintiffs,  by  said  Leonidas,  agreed  to  pay  Sawyer  a  reason- 
able compensation,  and  Sawyer  entered  upon  said  employ- 
mept.  That  said  Sawyer  purchased  said  property  of  Walker 
for  the  sum  of  $600,  but  instead  of  having  it  conveyed  to 
plaintiffs  he  caused  the  deed  to  be  made  to  defendant 
Shimer,  an  intimate  friend,  and  withheld  from  plaintiffs 
all  knowledge  of  said  purchase.  That  Shimer,  soon  ailer 
receiving  the  title  to  said  property,  conveyed  it  to  defend- 
ant Sawyer,  who  withheld  his  deed  from  record,  and  thereby 
secretly  held  the  title.  That  upon  learning  the  facts,  plain- 
tiffs, by  their  guardian,  had  demanded  a  conveyance  from 


JULY  TERM,  1887.  209 

Holmes  y.  Shlmer. 

Sawyer^  but  that  he  refused  to  convey^  notwithstauding  the 
purchase  price  had  been  tendered  to  him^  and  the  tendei* 
kept  good.  The  purpose  of  the  action  Ls  to  oompd  a  con- 
veyance from  Sawyer  to  plaintiffs. 

The  defendants  Shimer  and  Sawyer  admit  the  lease  and 
the  conveyance  to  Shimer,  and  from  her  to  Sawyer,  but 
deny  all  all^ations  of  the  agen<^  of  Sawyer  or  his  employ- 
ment by  plaintiffs  to  make  the  purchase,  as  allied  in  the 
petition ;  but  all^e  that  he  was  the  agent  of  Walker  for 
the  collection  of  rent  from  plaintiffs  and  for  the  sale  of 
the  property,  and,  on  repeated  occasions,  sought  to  induce 
plaintiff  to  purchase  the  property,  but  that  he  declined  to  do 
so.  The  reply  is  a  general  denial  of  the  allegations  of  the 
answer,  except  one  averment  that  Leonidas  K.  Holmes  had 
stated  to  Sawyer  in  1885  that  he  had  concluded  to  purchase 
the  property.  The  petition  and  answer  are  quite  volu- 
minous, and  many  facts  and  circumstances  are  stated  at 
great  lengtii  and  with  much  particularity,  but  it  is  thought 
that  the  forgoing  contains  a  fair  statement  of  the  vital 
issues  in  the  case. 

The  cause  was  tried  to  the  district  court,  and  the  finding 
being  in  JTavor  of  the  defendants,  and  decree  dismissing  the 
bill,  plaintiffs  appeal. 

As  we  view  the  case,  there  is  one  controlling  question 
presented  by  the  testimony.  That  is,  was  Sawyer  the  agent 
of  the  plaintiffs  for  the  purchase  of  the  property  in  ques- 
tion? If  he  was,  and  secretly  took  a  conveyance  to  him- 
self, it  is  quite  probable  that  plaintiffs  would  be  entitled 
to  the  relief  prayed ;  if  not,  the  decree  of  the  district  court 
is  correct.  This  question  of  fact  was  submitted  to  the  trial 
court  upon  as  sharp  a  conflict  of  testimony  as  could  well 
be  presented. 

The  testimony  of  Leonidas  K.  Holmes  is  direct  and 
positive  as  to  the  employment  and  his  consultations  with 
and  reliance  upon  Sawyer  as  his  agent.  In  some  respects 
he  is  corroborated,  as  well  by  circumstances  as  by  the  tes- 
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timony  of  other  witnesses  upon  collateral  facts.  Upon 
the  other  hand  the  testimony  of  Sawyer  is  as  direct  and 
positive  that  there  was  no  employment^  and  in  this  he  is  cor- 
roboratedy  probably  to  the  same  extent  as  is  Holmes.  Were 
the  cause  before  this  court  in  the  exercise  of  an  original  ju- 
risdiction, grave  doubts  might  arise  as  to  what  would  be  the 
proper  conclusion.  But  such  doubts  are  dispelled  by  the 
reflection  that  the  jurisdiction  is  appellate,  and  that  the  de- 
cision of  the  trial  court  is  entitled  to  consideration,  the 
witnesses  having  been  before  it  and  subjected  to  examination 
in  its  presence.  No  good  could  result  from  a  review  of  the 
testimony  of  each  witness,  for  the  conclusion  must  of  neces- 
sity be  the  same.  It  must  be  sufficient  to  say  that  we  have 
carefully  examined  the  testimony  and  find  sufficient  to 
sustain  the  decree. 

It  follows  that  the  decree  of  the  district  court  must  be 
affirmed. 

Decbee  affirmed. 

The  other  judges  concur. 


James  W.  Williams,  plaintiff  in  erbob,  v.  James 
c.  elkenberry,  defendant  in  error. 

1.  Beplevin :  altebnative  jxtdgment.  Where  in  an  action  of 
replevin  judgment  in  the  alternative  form  is  rendered  against 
the  plaintiff,  and  on  execution  heing  issued ,  he  points  out  to  the 
coroner  having  the  execution,  the  property  in  dispute,  with 
the  request  that  he  accept  the  return  of  the  property  in 
accordance  with  the  judgment,  which  request  the  coroner,  by 
direction  of  defendant's  attorney,  refuses,  and  by  the  order  of 
such  attorney  returns  the  execution  not  satisfied,  for  want  of 
property  whereon  to  levy  ;  and  plaintiff  files  with  the  clerk  of 
the  court  in  which  the  judgment  was  rendered  an  offer  to  re- 
turn the  property,  and  which  offer  is  accepted  upon  condition 
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that  all  the  property  is  retarned  by  plaintiff  to  defendant,  but 
the  offer  is  attempted  to  be  withdrawn  soon  after  the  filing  of 
the'  acceptance,  it  was  Held,  Upon  a  plea  in  abatement  to  pro- 
ceedings in  error  prosecuted  in  the  supreme  court  by  plaintiff, 
that  the  filing  of  the  offer  and  of  the  conditional  acceptance  did 
not  constitute  a  waiver  of  error  by  plaintiff  nor  satisfy  the 
judgment,  the  conditions  of  the  acceptance  not  being  agreed  to. 

ATTACHMENT.    Where   an    officer   attaches   property 


which  is  subsequently  replevied  from  him  by  a  stranger,  who 
claims  title  and  the  right  to  its  possession,  and  such  officer 
seeks  to  justify  his  possession  under  his  attachment  process,  it 
is  incumbent  upon  him  to  prove  his  authority  by  the  order  of 
attachment,  in  order  to  show  his  right  to  possession,  and  the 
measure  of  his  damages,  if  successful  in  the  suit. 

3.    :    .    In  an  action  of  replevin  against  a  sheriff  who 

had  levied  u^n  the  property  in  controversy,  the  sheriff,  by  his 
answer  to  the  plaintiff's  petition,  denied  generally  the  allega- 
tions of  the  petition  and  also  plead  affirmatively  his  official 
character,  and  justified  the  seizure  under  an  order  of  attachment, 
alleging  the  ownership  of  the  property  to  be  in  the  attachment 
defendant.  It  was  Held^  That  the  defenses  were  not  inconsistent, 
and  that  the  decision  of  the  trial  court  in  overruling  a  motion 
to  require  defendant  to  elect  upon  which  of  the  defenses  set  up 
in  his  answer  he  would  proceed  to  trial  was  correct. 

4.  Trial :    special  findings  of  jury.    Special  findings  of  a 

Jury  must  be  consistent  with  each  other  upon  material  ques- 
tions, and  inconsistent  with  the  general  verdict,  before  a  trial 
court  will  be  justified  in  rendering  judgment  upon  them,  rather 
than  upon  the  general  verdict. 

Ebbob  to  the  district  court  for  Cass  county.  Tried  be- 
low before  Chapman,  J. 

/.  S.  HaMeman  and  Beeson  &  SuUivan,  for  plaintiff  in 
-error,  on  necessity  that  officer  prove  his  authority  to  attach, 
cited  :  Oberf elder  v.  Kavanaugh,  11  Neb.,  483.  Mathews 
V.  DensTnoTe,  43  Mich,,  461.  Wait  Fraudulent  Convey- 
ances, Sec.  297.  Inconsistent  defenses.  Derby  v.  OaUup,  5 
Minn.,  119.  Maxwell's  PL  and  Pr.,  132.  Adams  v.  Trigg, 
37  Mo.,  141.  Special  findings  in  verdict.  Natlorud  Bank 
V.  Peck,  8  Kan.,  660.    Harbough  v.  ClooU,  33  Mich.,  241. 
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E.  H.  Wooley,  H.  D.  Travis,  and  CoveU  &  Polk,  for  de- 
fendant  in  error,  cited :  Levi  v.  Darling,  28  Ind.,  498. 
Martin  v.  Watson,  8  Wis.,  315.  Jffotcland  v.  Fuller,  8 
Minn.,  50.  Wells  on  Replevin,  Sec.  168.  Jenks  v.Bwr, 
56  111.,  451.  2  Greenleaf  Evidence,  Sec.  600.  2  Kent 
Com.,  508. 

Reese,  J. 

This  is  a  petition  in  error,  by  which  it  is  sought  to  re- 
verse the  judgment  of  the  district  court  of  Cass  county 
in  an  action  in  replevin  wherein  plaintiff  in  error  here  was 
plaintiff  and  defendant  in  error  was  defendant.  Judgment 
being  in  favor  of  defendant  in  the  action,  plaintiff  seeks 
review. 

The  first  question  requiring  notice  is  a  plea  in  abatement 
filed  in  this  court  by  defendant  in  error,  by  which  he  seeks 
to  show  that  all  errors  which  may  appear  in  the  record,  if 
any  should  so  appear,  have  been  waived  by  plaintiff  in 
error  by  an  offer  made  by  him  to  return  the  property  to 
defendant,  after  judgment  and  after  execution  issued. 

From  the  record  before  us  it  appears  that  the  judgment 
was  in  the  statutory  alternative  form  for  a  return  of  the 
property,  or  for  its  value  in  case  a  return  could  not  be  had. 
(Sec.  191  a,  civil  code.)  This  judgment  was  rendered  on 
the  4th  day  of  February,  1887.  On  the  4th  day  of  the 
following  March  an  execution  was  issued,  commanding  the 
sheriff  to  cause  to  be  made  the  sum  of  $1,739.70,  together 
with  the  costs  of  suit.  Whether  or  not  the  execution 
should  have  followed  the  judgment,  in  form,  requiring  the 
return  of  the  property,  "or  the  value  thereof  in  case  a 
return  cannot  be  had,"  as  expressed  in  the  section  of  the 
code  above  referred  to,  is  not  before  us.  On  the  11th  day 
of  March,  plaintiff  in  error  filed  in  the  office  of  the  clerk 
of  the  district  court  a  written  offer,  of  which  the  following 
is  a  copy,  omitting  the  title  of  the  cause,  signature,  and 
other  formal  parts : 
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"  The  plaintiff  hereby  returns  to  the  defendant  the  prop- 
erty in  controversy  in  this  action,  as  per  the  judgment  for 
the  return  thereof,  said  property,  lumber,  building  material, 
still  at  the  same  place  in  Manley,  Nebraska,  where  it  was 
when  taken  by  plaintiff  on  writ  of  replevin  issued  herein/' 

On  the  12th  of  March,  the  execution  was  returned, 
no  property  found  on  which  to  levy,  "except  the  plaintiff's 
lumber  yard,  which  was  of  the  value  of  about  $1,200,  and 
upon  which  defendant  requested  no  levy  to  be  made,  and 
ordered  return  of  this  writ."  On  the  28th  day  of  April, 
at  8  o'clock  in  the  morning,  defendant  filed  in  the  office  of 
the  clerk  of  said  court,  the  following: 

"Comes  now  the  defendant  in  this  cause  and  hereby 
accepts  the  offer  made  and  filed  in  this  cause  by  the  plaintiff 
to  return  the  property  replevied  in  this  cause  in  case  the 
plaintiff  has  all  the  property  so  replevied  herein,  and 
in  case  all  of  the  property  so  replevied  is  returned  by  the 
plaintiff  to  the  defendant"  On  the  same  day,  but  ten 
minutes  later  (8:10  a.m.),  plaintiff  filed  an  affidavit  with- 
drawing the  offer.  The  motion  for  leave  to  withdraw  the 
offer  was  overruled  by  the  district  court.  It  is  now  urged 
that  the  offer,  the  acceptance,  and  ruling  of  the  lower  court 
upon  the  motion  to  withdraw  must  be  treated  as  an  end  to 
the  case.  That  the  accepted  offer  to  comply  with  the  judg- 
ment is  a  waiver  of  errors,  if  any  exist,  and  the  cause  can 
not  now  be  reviewed  on  its  merits.  As  is  shown  by  the 
return  of  the  officer,  he  was  ordered  to  return  the  execution 
without  molesting  the  lumber  yard,  the  property  in  dispute, 
and  by  an  affidavit  it  is  shown  that  when  the  coroner  ap- 
peared at  the  residence  of  plaintiff  with  the  execution, 
accompanied  by  defendant's  attorney,  plaintiff  pointed  out 
the  replevied  property,  and  requested  that  the  coroner 
take  the  same,  but  that  the  defendant's  attorney  refused  to 
permit  the  officer  to  do  so,  and  insisted  upon  collecting  the 
Judgment  for  money. 

We  do  not  think  it  necessary  to  inquire  further  into  the 
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effect  of  these  proceedings  tlian  is  required  to  ascertain 
the  effect  of  the  offer  and  acceptance;  as  shown  by  the 
papers  filed  with  the  derk  of  the  district  court.  In  this 
inquiry,  we  may  assume,  but  not  decide,  that  the  offer,  if 
accepted,  would  have  the  effect  of  satisfying  the  judgment. 
But  that  is  not  the  case  at  bar.  The  acceptance  is  clearly 
based  upon  the  condition  that  plaintiff  should  have  '^  all 
the  property  so  replevied,^^  and  that  "all  the  property  so 
replevied  is  returned  by  plaintiff  to  defendant." 

The  property  in  dispute  is  "a  certain  lot  of  lumber  and 
posts,  building  material,  fencing  boards,  and  different  kinds 
of  lumber,  and  Victor  platform  scales,"  constituting  what 
is  known  as  a  lumber  yard,  the  value  of  which,  as  ascer- 
tained by  the  jury,  was  $1,739.70.  The  condition  of 
the  acceptance  being  that  plaintiff  should  have  all  of  the 
property  "so  replevied,"  and  that  it  should  oZ?  be  "re- 
turned to  defendant"  by  plaintiff,  would  seem  to  be  intended 
as  a  refusal  of  the  offer  made,  or  rather  an  acceptance  upon 
an  impracticable,  if  not  an  impossible  condition.  This  is 
quite  apparent,  since  the  proposed  return  had  been  refused 
some  time  previous,  and  the  property  being  of  a  dass 
which  is  made  up  of  many  parts,  consisting  of  classification 
by  quality  and  quantity,  rather  than  by  the  specific  article 
itself.  For  instance,  speaking  of  lumber,  a  certain  number 
of  feet,  equivalent  to  that  taken,  and  of  the  same  class  and 
value,  would  have  to  be  considered  as  the  same  as  taken 
where  the  property  in  dispute  was  known  by  the  common 
name  of  "lumber  yard,"  kept  for  the  purpose  of  trade. 

After  the  offer  to  the  coroner  to  return  the  property  was 
rejected  by  plaintiff,  it  could  not  be  expected  that  every 
piece  of  material  was  kept  intact  upon  the  supposition  that 
plaintiff  might  change  his  mind  and  afterwards  accept  it. 
The  offer  was  to  return  the  property  "  still  at  the  same 
place  in  Manley,  Nebraska,  where  it  was  when  taken  by 
plaintiff,"  and  "  as  per  the  judgment  for  the  return  there- 
of," being  equivalent  to  the  offer  previously  rejected.     It 
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is  not  necessary  to  enquire  what  the  effect  would  have  been 
had  defendant  accepted  the  offer  unconditionally  as  made, 
for  he  did  not  do  this.  He  required  the  property  to  be 
returned  by  plaintiff  to  defendant,  a  thing  which  he  was 
clearly  under  no  obligation  to  do,  after  the  offer  to  do  so 
had  been  rejected. 

It  is  said  in  defendant's  brief  that  ^^  the  tender  was  ac- 
cepted and  the  controversy  as  to  the  ownership  or  possession 
of  the  property  between  the  parties  to  the  suit,  was  at  an 
end.''  A  tender,  to  be  effectual,  mustbe  without  condition. 
Tompkins  V,  BaiiCy  11  Neb.,  147.  Without  doubt  the  ac- 
ceptance must  be  equally  unconditional. 

The  ruling  of  the  court  upon  the  motion  for  leave  to 
withdraw  the  offer  from  the  files  can  have  no  effect  upon  the 
case,  for,  whether  withdrawn  or  not,  it  was  not  accepted. 

There  are  a  number  of  allied  errors  argued  by  plaint- 
iff, but  as  a  new  trial  must  be  given  upon  one,  we  will  no- 
tice only  such  as  may  probably  occur  on  a  re-trial  of  the 
cause. 

The  one  error  to  which  we  refer  as  requiring  a  reversal 
of  the  judgment  is,  that  the  verdict  of  the  jury  was  not 
sustained  by  sufficient  evidence.  The  property  in  dispute 
was  replevied  from  the  sheriff  of  Cass  county,  by  plaint- 
iff, who  claimed  to  be  entitled  to  its  possession  by  reason 
of  a  part  ownership,  and  a  pledge  or  mortgage  of  part,  as 
alleg^  in  his  petition.  By  his  answer  defendant  denied 
the  allegations  of  the  petition  and  alleged  that  he  was  the 
sheriff  of  the  county,  and  had  seized  the  property  as  the 
pi*operty  of  Lawrence  Holland,  by  virtue  of  an  order  of 
attachment  issued  out  of  the  district  court  of  Cass  county^ 
at  the  suit  of  the  Commercial  Bank  of  Weeping  Water 
against  said  Holland,  and  that  Holland  was  the  owner  of 
the  property.  The  reply  was,  in  substance,  a  general  de- 
nial. There  was  no  proof  on  the  trial  tending  to  show 
any  justification  of  the  sheriff  in  seizing  the  property.  No 
proof  was  made  that  any  order  or  writ  of  attachment  had 
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ever  been  issued,  and  none  was  introduced  in  evidenoe, 
and,  of  course,  there  was  no  proof  of  the  value  of  defend- 
ant's possession. 

In  Oberfdder  v.  Kavanaugh,  21  Neb.,  483,  8  C,  32 
N.  W.  R.,  296,  Judge  Cobb,  in  writing  the  opinion  of  the 
court,  quotes  with  approval  the  following  from  Drake  on 
Attachment :  "When  the  oflScer  attaches  property  found 
in  the  possession  of  the  defendant,  he  can  always  justify 
the  levy  by  the  production  of  the  attachment  writ,  if  the 
same  is  issued  by  a  court  or  officer  having  lawful  author- 
ity to  issue  it,  and  be  in  legal  form.  But  when  the  prop- 
erty is  found  in  the  possession  of  a  stranger,  claiming 
title,  the  mere  production  of  the  writ  will  not  justify  its 
seizure  thereunder ;  the  officer  must  go  further,  and  prove 
not  only  that  the  attachment  defendant  was  indebted  to  the 
attachment  plaintifiP,  but  that  the  attachment  was  r^ularly 
issued."  He  also  cites  a  number  of  authorities  which  sup- 
port the  proposition.  By  this  rule  it  is  very  clear  that  the 
officer  levying  the  writ  and  seeking  to  hold  the  property  in 
replevin  proceedings  against  him,  must  at  least  prove  his 
right  by  the  introduction  of  the  writ,  which  could  be  his 
only  authority  for  the  seizure.  There  was  some  proof  that 
plaintiff  was  in  the  actual  possession  of  the  property  by 
his  allied  right  of  ownership  prior  to  and  at  the  time  of 
the  levy  of  the  attachment,  and  that  defendant  was  in- 
formed of  the  fact  The  attachment  being  against  a  third 
party,  in  whom  defendant  alleged  ownership,  the  rule 
above  stated  would  have  required  proof  "not  only  that  the 
attachment  defendant  was  indebted  to  tlie  attachment 
plaintiff,  but  that  the  attachment  was  regularly  issued." 

As  decided  in  WelUm  v.  Beltezore,  17  Neb.,  399,  if  de- 
fendant had  the  right  of  possession  it  could  only  extend  to 
the  amount  due  on  his  process.  If  that  was  less  than  the 
value  of  the  property  it  would  limit  the  amount  of  his 
alternative  judgment.  If  greater,  his  recovery  should  be 
the  value  of  the  property.     There  being  no  proof  as  to  the 
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extent  of  his  right  of  possession,  if  any  right  existed,  the 
verdict  and  judgment  are  not  sustained  by  the  evidence. 

It  is  claimed  by  plaintiflP  in  error  that  the  court  erred  in 
overruling  his  motion  to  require  defendant  to  elect  upon 
which  ground  of  defense  set  up  in  his  answer  he  would 
proceed  to  trial.  The  answer  consisted  of  a  general  denial 
and  a  count  allying  his  official  capacity  and  justification 
under  attachment  process.  In  the  ruling  upon  this  motion 
the  court  did  not  err.  The  second  defense  stated  in  his 
answer  was  perhaps  unnecessary,  as  under  a  general  denial 
defendant  might  prove  any  special  matter  of  defense, 
whether  merely  n^ative,  by  way  of  disproving  plaintifi's 
right  to  possession,  or  of  an  affirmative  character,  as  own- 
ership, either  general  or  special.  The  unlawful  detention 
of  the  property  and  plaintiff's  right  to  its  possession  are 
put  in  issue  by  the  general  denial.  The  right  of  defend- 
ant to  hold  the  property  by  virtue  of  legal  process  could 
in  no  sense  be  inconsistent  with  the  defense  pleaded  by  the 
denial.    Richardson  v,  Steele,  9  Neb.,  483. 

It  is  insist^  that  the  court  erred  in  overruling  plaintiff's 
motion  for  judgment  on  the  special  findings  of  the  jury. 
Plaintiff  asked,  and  the  court  submitted,  certain  interroga- 
tories to  the  jury  to  be  answered  specially.  These  inter- 
rogatories, with  the  finding  of  the  jury  thereon,  are  as 
follows : 

"First.  Did  the  plaintiff  Williams,  at  the  time  the 
property  in  question  was  taken  by  the  defendant,  have  a 
Special  ownership  in  any  of  said  property  ?     Yes. 

"  Second.  Did  the  plaintiff  own  any  of  the  property  in 
question  when  it  was  taken  by  defendant?    Yes. 

"  Third.  Was  the  plaintiff  in  possession  of  the  prop- 
erty in  question  when  it  was  taken  by  defendant  ?  Yes, 
as  the  agent  of  Lawrence  Holland. 

"Fourth.  Was 'the  plaintiff  entitled  to  the  possession 
of  the  property  in  question  when  this  action  was  com- 
menced?    No." 
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The  most  that  can  be  said  bj  plaintiff  upon  a  motion 
for  judgment  in  his  favor  is^  that  these  findings  are  con- 
tradictory. If  plaintiff  was  not  entitled  to  the  possession 
of  the  property  when  he  commenced  his  action — and  so 
the  jury  found — he  could  not  recover.  It  is  true  the  jury 
said  he  had  a  special  ownership  in  a  pari  of  the  properly, 
and  that  he  owned  a  part ;  yet,  if  he  was  not  entitled  to 
the  possession  he  could  not  recover  a  judgment  therefor. 

As  we  read  the  testimony,  plaintiff's  claim  was,  that  he 
was  a  joint  owner  with  Lawrence  Holland  in  the  lumber 
yard,  and  that  he  had  a  lien  upon  Holland's  interest  for 
certain  money  paid  out  for  Holland.  But  this  idea  is  not 
embodied  in  the  interrogatories  submitted  to  the  jury.  If 
plaintiff  had  a  special  ownership  in  part  of  the  property  , 
he  might  not  be  entitled  to  the  possession  of  oil.  The  same 
might  be  true  if  he  was  the  absolute  owner  of  a  part.  The 
court  did  not  err  in  this  ruling. 

For  the  reason  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed  and  kbmanded. 
The  other  judges  concur. 


Lydia  a.  Mebriam,  administratrix,  etc.,  plaintiff 
IN  ERROR,  V.  Richard  H.  Miller  and  others, 
dependants  in  error. 

1.  Limitation  of  Actions.  When  it  appears  on  the  face  of  the 
petition  that  the  canse  of  action  arose  at  snch  a  period  that,  un- 
der the  statute  of  limitations,  no  action  can  be  maintained 
thereon,  the  defendant  may  demur  to  the  petition  on  the  ground 
that  the  facts  stated  therein  are  not  sufficient  to  constitute  a 
cause  of  action.     Peters  v,  Dunnells,  5  Neb.,  460. 
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2.    :    COUNTY  tbeasuber's  bond.    An  action  on  the  bond 

of  a  county  treasurer  is  barred  by  the  statute  of  limitations  after 
the  lapse  of  ten  years  from  the  time  the  cause  of  action  accrued. 

Errob  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Hayward,  J. 

Charles  W.  Seymour,  for  plaintiff  in  error. 

John  CI  Wataonj  for  defendant  in  error. 

Cobb,  J. 

The  petition  in  the  court  below  contained  five  causes  of 
action.  The  plaintiff  is  the  executrix  and  sole  heir  at  law 
of  Selden  N.  Merriam,  deceased.  The  defendant,  Richard 
H.  Miller,  is  an  ex-county  treasurer  of  Otoe  county ;  Ne- 
miah  S.  Harding,  Samuel  Tate,  L.  F.  Cornutt,  Leopold 
licvi,  Vincent  Straub,  Albert  Tuxbery,  and  William 
Blschof  were  securities  on  his  official  bond.  Vincent 
Straub  has  deceased,  and  David  Straub  is  sued  as  his  ad- 
ministrator. 

The  petition  all^s  that  on  the  17th  day  of  June,  1874, 
L.  F.  lyGette  (who  afterwards  sold  and  delivered  the  tax 
certificate  to  said  S.  N.  Merriam)  purchased  of  the  defend- 
ant, Richard  H.  Miller,  as  county  treasurer  of  Otoe  county, 
at  private  tax  sale,  the  south-east  quarter  of  section  31  in 
township  9  of  range  13,  for  the  delinquent  taxes  of  the 
years  1861  and  1862. 

On  the  16th  day  of  June,  1876,  C.  H.  Van  Wyck  com- 
menced an  action  in  equity  in  the  district  court  of  Otoe 
county  against  Selden  N.  Merriam  and  others,  the  cause  of 
such  action  being  that  he,  the  said  C.  H.  Van  Wyck,  was 
and  had  been  the  owner  and  in  the  possession  of  the  lands 
set  out  in  the  first  cause  of  action  described  in  the  petition 
in  the  case  at  bar  during  the  years  1861,  1863,  and  1875; 
that  the  same  was  taxed  to  him  and  in  his  name;  that  the 
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«ale  thereof  for  said  taxes  by  the  county  treasurer  was  void 
for  the  reason  that  at  the  time  said  taxes  for  the  year  1875 
were  due,  and  at  all  times  thereafter  up  to  the  date  of  said 
sale,  the  said  C.  H.  Van  Wyck  had  owned  in  his  own 
name  in  Nebraska  City,  Otoe  county,  an  abundance  of 
personal  property  sufficient  to  pay  the  said  taxes  for  the 
said  year,  and  out  of  which  the  said  taxes  could  have  been 
made  by  distress  and  sale  by  the  said  treasurer,  but  that 
said  treasurer  made  no  attempt  to  collect  the  said  taxes  for 
the  year  1875  by  the  distress  and  sale  of  said  property  of 
said  C.  H.  Van  Wyck,  but  sold  the  said  property  to  the 
assignor  of  said  Merriam  without  first  attempting  to  make 
said  taxes  out  of  the  said  personal  property  of  said  C.  H. 
Van  Wyck. 

The  said  lands  were  sold  to  Merriam's  assignor  for  the 
taxes  of  1861  and  1862,  on  the  17th  day  of  June,  1874, 
and  it  appears  from  the  petition  in  the  case  at  bar  that  the 
lands  were  not  sold  at  all  for  the  taxes  of  the  year  1875, 
but  that  "on  the  11th  day  of  January,  1876,  S.  N.  Mer- 
riam paid  to  said  county  treasurer  of  said  county  the  tax 
due  the  county  and  state  of  Nebraska  on  said  property  for 
the  year  1875,  amounting  to  the  sum  of  $95.96."  Said 
payment  was  made  by  Merriam  under  the  provisions  of 
the  statute  (Comp.  Stat.,  Ch.  77,  Sec.  116),  he  being  the 
holder  of  the  certificates  for  the  taxes  of  the  years  1861  and 
1862.  There  is  also  an  allegation  under  this  head,  "that 
the  assessors  for  Nebraska  City  precinct,  in  said  county  of 
Otoe,  did  not  make  a  return  to  the  county  clerk  of  said 
county  at  the  time  and  in  the  manner  required  by  law  of 
the  taxable  property  in  said  precinct  for  the  years  1861, 
1862,  and  1875,  and  did  not  take  and  subscribe  the  oath 
required  by  law  to  be  taken  by  assessors,  and  attach  the 
same  to  their  assessment  rolls ;  that  said  real  estate  was  not 
advertised  for  sale  by  the  county  treasurer."  There  was 
a  final  decree  entered  in  said  court  at  the  December  term, 
1876,  canceling  all  of  said  taxes,  etc. 
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The  second  cause  of  action  allies  the  sale  by  the  said 
county  treasurer  of  a  certain  quarter  section  of  land  therein 
described,  for  the  delinquent  taxes  of  the  year  1872,  to  one  J. 
P.  Mathias.  Said  sale  took  place  on  the  1 7th  day  of  Septem- 
ber, 1875,  and  said  Mathias  afterwards  assigned  the  cer- 
tificate of  sale  to  plaintiff's  testator,  but  before  doing  so 
he  paid  to  said  treasurer,  under  the  provisions  of  statute 
hereinbefore  referred  to,  the  taxes  on  said  land  for  the  years 
1873  and  1875;  that  on  the  13th  day  of  February,  1876, 
the  Sullivan  Savings  Institution  commenced  an  action  in 
the  said  court  against  said  J.  P.  Mathias  and  others  for  tlie 
purpose  of  setting  aside  and  cancelling  the  certificate  of  said 
sale  and  of  enjoining  the  treasurer  of  said  county  from  exe- 
cuting a  tax  deed  thereon  to  S.  N.  Merriam,  assignee  of 
said  Mathias,  on  the  ground  that  the  said  Sullivan  Savings 
Institution  was  the  owner  of  said  land  for  all  of  said  years 
and  during  all  of  said  time  had  and  owned  in  its  own  name 
in  said  county  of  Otoe  sufficient  personal  property^out  of 
which  said  taxes  could  have  been  made  by  distress  and  sale, 
etc.  Also  that  the  assessors  of  the  precinct  where  said 
land  was  situated  did  not  make  and  subscribe  and  attach 
to  their  assessment  rolls  for  the  year  1875  the  oath  required 
by  law ;  that  the  said  land  was  not  advertised  for  sale  for 
the  non-payment  of  taxes  for  the  year  1872  at  the  time  and 
in  the  manner  required  by  law,  etc.,  and  that  the  said 
treasurer  did  not  make  a  return  to  the  county  clerk  of  the 
real  estate  sold  in  the  year  1 872,  etc.;  that  at  the  March 
term  of  said  court  for  the  year  1877  a  decree  was  rendered 
in  said  cause  canceling  said  certificates  and  enjoining  the 
making  of  a  deed  thereon. 

For  a  third  cause  of  action:  That  on  the  17th  day  of 
September,  1876,  the  said  county  treasurer  sold  to  said  J. 
P.  Mathias  at  private  tax  sale,  for  the  delinquent  taxes  of 
the  years  1871,  1872,  1874,  1875  (?),  and  1876  (?),  and 
issued  to  him  a  certificate  therefor,  which  certificate  the  said 
Mathias  assigned  to  the  said  S.  N.  Merriam ;  that  on  the 
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8th  day  of  September,  1877,  one  Phebe  Howard  com- 
meDced  an  action  in  said  court  against  the  said  S.  N.  Mer- 
riam  and  others  for  the  purpose  of  canceling  said  certifi- 
cates and  enjoining  the  then  treasurer  of  said  county  from 
executing  a  tax  deed  thereon.  The  grounds  of  ill^ality  of 
said  sale  were  the  same  as  those  set  up  in  the  preceding 
causes  of  action,  with  the  addition  of  the  following:  "That 
the  county  clerk  of  Otoe  county  for  the  year  1871  did  not 
prepare  a  duplicate  tax  list  of  the  property  of  said  county 
for  said  year  and  deliver  the  same  to  the  county  treasurer 
at  the  time  required  by  law,  and  that  the  said  treasurer  of 
said  city,  nor  did  the  tax  collector  for  the^  said  city,  on  or 
before  the  15th  day  of  July,  1871,  1872,  1873,  1874, 
1875  (?),  and  1876  (?),  prepare  a  delinquent  tax  list  of  the 
delinquent  taxes  in  said  city  for  the  said  years,  or  transmit 
the  same  to  the  county  treasurer  of  said  Otoe  county  on  or 
before  the  15th  day  of  July,  1871,  1872,  1873,  1875,  and 
1876.''  The  same  final  decree  was  rendered  as  those  set 
out  in  the  other  causes  of  action. 

The  fourth  cause  of  action  allies  that  on  the  14th  day 
of  July,  1874,  the  said  county  treasurer  sold  at  public  tax 
sale  for  the  delinquent  taxes  of  the  year  1860,  to  one  L, 
F.  D'Gette,  a  certain  tract  of  land  therein  described,  and 
issued  to  him  a  certificate  of  sale  therefor;  that  said 
D'Grette  then  paid  the  treasurer  the  delinquent  taxes  on 
said  land  for  the  years  1861  and  1869,  amounting  to  the 
sum  of  $95.54;  that  on  the  11th  day  of  January,  1876, 
the  said  S.  N.  Merriam,  assignee  of  said  D'Grette,  paid  to 
said  county  treasurer  $24.98,  the  delinquent  taxes  for  the 
year  1875;  that  on  the  21st  day  of  June,  1876,  one  Ams- 
dell  Sheldon  commenced  an  action  in  said  court  against 
said  S.  N.  Merriam  and  others,  the  object  of  which  was  to 
cancel  the  said  sal^  and  certificate,  and  enjoin  the  treasurer 
of  said  county  from  executing  a  tax  deed  thereon.  The 
grounds  of  illegality  set  out  are  substantially  the  same  as 
in  the  other  causes  of  action  except  the  third.     On  the  17th 
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day  of  December,  1877,  a  decree  was  rendered  in  said  cause 
in  all  respects  the  same  as  in  the  other  cases. 

The  fifth  cause  of  action  I  copy  at  length,  from  the 
petition. 

"  Fifth  cause  of  action : 

"  And  this  plaintiff  further  alleges  that  on  the  31st  day  of 
July,  A.D.  1882,  that  the  S.  N.  Merriam,  during  his  life- 
time commenced  an  action  in  this  court  in  equity,  wherein 
the  said  S.  N.  Merriam  was  plaintiff,  and  John  Dill, 
John  A.  Dill,  and  the  Chicago  Lumber  Company,  were 
the  defendants,  the  object  of  the  said  action  was  to  recover 
the  delinquent  taxes  then  there  due,  and  payable  to  the 
said  S.  N.  Merriam,  paid  by  him  on  the  following  de- 
scribed real  estate,  to--wit : 

"  Lots  4,  5,  6,  block  75,  Nebraska  City,  Otoe  county, 
Nebraska,  for  the  years  1874,  1875,  1876,  1878.  That 
on  the  19th  day  of  April,  1883,  being  one  of  the  days  of 
the  April  term  of  this  court,  a  trial  of  said  action  was  had, 
wherein  the  said  Selden  N.  Merriam  was  plaintiff,  and 
John  A.  Dill  and  •  John  Dill,  and  the  Chicago  Lumber 
Company,  were  defendants,  and  a  decree  was  rendered 
therein  against  this  plaintiff,  setting  aside  the  special  cash, 

2  mills,  val.  4,100,  $8.20,  1875,  and  interest  12  per  cent, 
6  yrs.,  11  mo.,  17  da,,  J15.39.  Special  road  tax,  $10.20 
1876;  spec,  cash,  2  mills  val.  $3,000,  $900,  1876;  spec, 
bridge,  $9.00,  1876,  and  12  per  cent  interest  on  5  yrs., 
11  mo.,  17  da.,  $12.90,  $8.20,  $10.20,  $18.40,  declaring 
them  void  and  setting  aside  and  canceling  said  tax  of  1875 
and  1876,  declaring  them  void  and  of  no  effect.  1874, 
special  road  tax,  $13.78,  interest  12  per  cent,  7  yrs.,  11 
mo.,  17  da.,  $11.00.    1878,  special  bridge,  $5.25,  interest, 

3  yrs.,  11  mo.,  17  da.,  $2.43.  Total  amount,  $97.20  ;  that 
by  reason  of  the  fact  aforesaid,  the  plaintiff  has  been 
damaged  in  the  sum  of  $97.20,  with  interest  thereon,  from 
Sept.  8th,  at  40  per  cent  per  annum.^' 

There  was  a  general  demurrer  to  the  petition,  which  was 
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sustained  by  the  court,  and  the  plaintiff  dech'ning  to  plead 
further,  judgment  was  rendered  for  the  defendants. 

The  cause  is  brought  to  this  court  on  error  by  the 
plaintiff. 

The  errors  assigned  are : 

1.  For  sustaining  the  demurrer  to  the  petition. 

2.  For  not  overruling  the  demurrer ;  and 

3.  For  rendering  judgment  for  the  defendants. 

As  the  contention  of  plaintiff  in  error  seems  to  be  di- 
rected in  some  degree  to  the  form  of  the  demurrer  of  de- 
fendants, I  here  set  it  out  at  length  : 

"The defendants,  R.  H.  Miller,  N.  S.  Harding,  S.  Tate, 
L.  F.  Cornutt,  L.  Levi,  David  Straub,  and  William 
Bischof,  demur  to  the  1st,  2d,  3d,  4*h,  and  5th  counts  of 
the  petition  of  the  plaintiff,  because  the  facts  stated  therein 
are  not  sufficient  to  constitute  a  cause  of  action  against  the 
defendants. 

"J.  C.  Watoon, 
"  Attorney  for  Defendants'^ 

I  do  not  think  its  form  objectionable  as  a  general' 
demurrer. 

In  the  case  of  Peters  v.  DunneUs,  5  Neb.,  460,  the  court, 
in  the  opinion,  gay  :  "  The  principle  is  well  settled  under 
our  code,  that  where  it  appears  on  the  face  of  the  petition 
that  the  cause  of  action  arose  at  such  a  period  that  under 
the  statute  of  limitations  no  action  can  be  brought,  the  de- 
fendant may  demur  to  the  petition  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.'^ 

The  writer  of  the  above  opinion,  in  his  work  on  Plead- 
ing and  Practice,  says :  "The  codes  of  New  York,  North 
Carolina,  South  Carolina,  and  "Wisconsin  provide  that  the 
objection  that  the  action  was  not  commenced  within  the 
time  limited  can  only  be  taken  by  answer.  Bliss  on  Code 
PL,  §  366.  In  those  states,  therefore,  a  demurrer  is  not 
available  to  raise  the  question  of  the  bar.    But  in  the  ab- 
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sence  of  a  statute  to  the  contrary,  the  rule  is,  that  if  it  ap- 
pears on  the  face  of  the  pleading  to  which  a  demurrer  is 
filed  that  the  action  is  barred,  a  demurrer  will  lie  upon 
the  ground  that  the  pleading  fails  to  state  cause  of  action. 
If  the  defendant  fails  to  demur  he  may  plead  the  statute 
in  bar,  and  he  must  do  so,  unless  he  intends  to  waive  the 
protection  of  the  limitation."  Citing :  Sturgis  v.  Burton^  8 
O.  S.,  215.  Hudon  v.  Craighead,  23  Id.,  198.  Zane  v. 
Zane,  5  Kan.,  134.  See  Maxwell's  Pleading  and  Prac- 
tice, 79. 

We  must  hold,  therefore,  that  a  general  demurrer,  such 
as  pleaded  in  the  case  at  bar,  and  copied  above,  will  raise 
and  present  the  question,  whether  the  cause  of  action  set 
out  in  the  pleading  demurred  to  arose  within  the  time  be- 
fore the  commencement  of  the  action  limited  by  the  statute 
applicable  thereto. 

This  brings  us  to  the  consideration  of  t^e  question, 
when  did  the  several  causes  of  action  arise,  as  set  out 
in  the  petition,  and  when  did  the  statute  of 'limitations 
commence  to  run  thereon  ?  We  have  seen  that  the  sale  of 
C.  H.  VanWyck's  land  by  Miller,  the  principal  defendant, 
in  his  oflBcial  character  as  county  treasurer,  was  on  the  17th 
day  of  June,  1874.  This  sale  constitutes  the  first  cause  of 
action.  It  is  true  that  on  the  11th  day  of  January,  1876, 
the  said  S.  N.  Merriam,  assignee  of  the  certificate  of  such 
sale,  paid  subsequent  taxes  on  said  land,  but  such  payment 
was  merely  subsidiary  to  the  original  purchase,  and  aug- 
mented his  claim  thereunder,  but  constituted  no  separate 
cause  of  action.  The  sale  of  the  lands  of  the  Sullivan 
Savings  Institution  took  place  on  the  17th  day  of  Sep- 
tember, 1875.  This  sale  constitutes  the  second  cause  of 
action.  The  sale  of  land  of  Phebe  Howard  took  place  on 
the  17th  day  of  September,  1875,  and  as  this  sale  is 
allied  to  have  been  made  for  the  taxes  of  the  years  1871, 
1872,  1873,  1874,  1875,  and  1876,  there  is  no  all^ation 
of  the  payment  of  either  prior  or  subsequent  taxes  there- 
15 
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under.     The  said  sale  constitutes  the  third  cause  of  action. 

The  sale  of  the  lands  of  Amsdell  Sheldon  took  place 
on  the  14th  day  of  July,  1874.  The  purchaser,  and 
assignor  of  plaintiflPs  testator,  paid  the  prior  taxes  thereon 
for  the  years  1861  and  1869,  and  the  subsequent  taxes 
for  the  year  1875,  but  these  payments,  as  we  have  seen,  were 
merely  ancillary  to  the  original  purchase,  and  give  no  new 
date  to  the  cause  of  action  founded  thereon.  Even  if  they 
did,  these  transactions  all  occurred  more  than  ten  years  be- 
fore the  commencement  of  the  action. 

This  sale  constitutes  the  fourth  cause  of  action. 

This  is  an  action  on  the  official  bond  of  a  county  treas- 
urer. It  was  commenced  on  the  16th  day  of  August,  1886. 
We  have  seen  that  each  one  of  the  1st,  2d,  3d,  and  4th 
causes  of  action  arose  more  than  ten  years  before  that  date. 

It  is  deemed  unnecessary  to  follow  the  discussion  of 
counsel  in  the  briefs  as  to  the  section  or  clause  of  the  stat- 
ute under  the  provisions  of  which  this  case  falls.  It  is 
deemed  sufficient  to  say  that  ten  years  is  the  longest  period 
of  time  mentioned  in  our  statute  of  limitations  within 
which  any  action  can  be  commenced  after  the  cause  of  ac- 
tion accrues.  And  that,  except  in  the  specially  excepted 
cases  of  the  disability  of  the  plaintiff  to  sue,  and  concealed 
frauds,  all  actions  are  barred  after  the  lapse  of  ten  years 
from  the  accruing  of  the  cause  of  action.  It  necessarily 
follows  that  the  demurrer  was  properly  sustained  as  to  the 
first  four  causes  of  action.     Code,  sec.  14. 

I  doubt  that  I  understand  what  the  pleader  sought  to 
set  out  as  the  ffth  cause  of  action.  It  alleges  the  com- 
mencement of  an  action  by  the  plaintiff's  testator  in  his 
lifetime  against  John  Dill,  John  A.  Dill,  and  the  Chicago 
Lumber  Company  for  the  purpose  of  recovering  "  the  de- 
linquent taxes  then  and  there  due  and  payable  to  the  said 
S,  N.  Merriam,  paid  by  him "  on  certain  lots  set  out  by 
number  in  the  city  of  Nebraska  City  for  the  years  1874, 
1875, 1876,  and  1878.     That  a  trial  was  had  in  said  action 
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in  which  a  decree  was  rendered  against  the  said  S.  N. 
Merriam^  plaintiff^  setting  aside  certain  taxes  therein  spec- 
ified hj  name  and  amount,  and  '^  that  by  reason  thereof 
the  plaintiff  has  been  damaged  in  the  sum  of  $97.20,  with 
interest  thereon  from  Sept.  8th  at  40  per  cent  per  annum." 

It  is  sufficient  to  say  of  this  cause  of  action  that  it  in  no 
manner  connects  the  defendants,  or  either  of  them,  with 
either  the  lawsuit  therein  referred  to  or  the  sale  of  the 
lots  for  the  taxes  specified.  The  demurrer  was,  therefore, 
properly  sustained  as  against  said  fifth  cause  of  action. 

The  judgment  of  the  district  court  is  affirmed. 

JUDOMENT  AFFJBMSD. 

The  other  judges  concur. 
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Limitation  of  Actions :  county  tbeasubsb's  bond.  An  ac- 
tioii  on  the  official  bond  of  a  county  treaaorer  against  anch 
coanty  traaanrer  and  hia  aecnritiea  for  selling  to  the  plaintiff 
certain  lands  for  delinquent  taxes,  which  sale  is  alleged  to  be 
Toid  for  the  want  of  legal  proceedings  by  the  said  county  treaa- 
urer  and  other  taxing  officers,  as  to  the  time  within  which  the 
same  mi^  be  commenced,  comes  within  the  provisions  of  section 
14  of  the  code  of  civil  procedure,  and  may  be  commenced  at  any 
time  within  ten  years  from  the  time  the  cause  of  action  ao- 
cmed. 

Ebbob  to  the  district  court  for  Otoe  county.     Tried 
below  before  Hayward,  J. 

Charles  W.  Seymour,  for  plaintiff  in  error. 

John  G.  Wataon,  for  defendant  in  error. 
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Cobb,  J. 

The  facts  set  oat  in  the  petition  in  this  action,  with  the 
exceptiou  of  names  and  dates,  are  identical  with  the  first 
four  causes  of  action  set  out  in  the  petition  in  the  case  of 
Lydia  A,  Merriam  v,  Richard  H.  Miller  and  others,  dis- 
posed of  at  the  present  term.  As  in  that  case,  there  was  a 
general  demurrer  to  the  petition,  which  was  sustained  and 
judgment  for  the  defendants,  and  the  cause  is  brought  to 
this  court  on  error  by  the  plaintiff. 

The  only  question  argued  by  counsel  in  the  briefs,  as 
raised  by  the  demurrer,  is  that  of  the  statute  of  limitations. 

The  petition  was  filed  in  the  office  of  the  clerk  of  the 
district  court  on  the  5th  day  of  August,  1886.  There  is 
not  shown  to  have  been  any  summons  served  or  issued  in 
the  case,  but  as  the  defendants  appeared  in  the  action  and 
filed  a  general  demurrer  to  the  petition  on  the  24th  day  of 
August,  1886,  that  will  be  held  to  be  the  date  of  the  com- 
mencement of  the  action.  The  sales  of  the  several  parcels 
of  land  by  the  principal  defendant,  to  the  plaintiff,  for  de- 
linquent taxes  are  allied  in  the  several  causes  of  action,  as 
set  out  in  the  petition,  to  have  taken  place  on  the  8th  day 
of  September,  1876;  less  than  ten  years  before  the  com- 
mencement of  the  action  as  above  stated. 

Section  14  of  the  code  of  civil  procedure  provides  that 
"  An  action  upon  the  official  bond  or  undertaking  of  an 
executor,  administrator,  guardian,  sheriff,  or  any  other  offi- 
cer, or  upon  the  bond  or  undertaking  given  in  attachment, 
injunction,  or  in  any  case  whatever  required  by  statute,  can 
be  brought  within  ten  years." 

This  is  an  action  on  the  bond  of  a  county  treasurer. 
Although  county  treasurers  are  not  specifically  named  in 
the  above  section,  they  clearly  fall  within  the  general  des- 
ignation "  any  other  officer,"  and  actions  upon  their  bonds 
are  thus  brought  within  the  provisions  of  the  section. 

Counsel   for  plaintiff  in  error  relies  upon  section  11  of 
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the  code,  which  provides,  in  effect,  that,  ^'  Actions  upon  a 
contract^  not  in  writing,  expressed  or  implied ;  an  action 
upon  a  liability  created  by  statute  other  than  a  forfeiture 
or  penalty  ^^  can  only  be  brought  within  four  years. 

There  doubtless  is  an  apparent  conflict  between  the  pro- 
visions of  the  above  two  sections.  But  it  will  be  readily 
seen  that  the  provisions  of  section  11  are  far  more  general 
and  less  specific  than  those  of  section  14,  which  quality 
would  go  far  to  indicate  the  latter  as  expressing  the. will 
of  the  legislature  as  to  the  points  of  apparent  conflict. 
This,  I  think,  would  be  true  as  to  any  statute,  but  more 
especially  so  in  construing  a  statute  of  limitations,  where 
the  general  clause  would  tend  to  limit  and  shorten  the 
time  clearly  given  by  the  more  specific  one. 

In  the  case  of  King  v.  Nichols,  16  O.  S.,  80,  cited  by 
counsel  for  plaintiff,  the  supreme  court  of  Ohio,  construing 
section  17  of  their  code,  which  is  substantially  the  same 
as  section  14  of  ours,  say:  "The  language  of  the  17th  sec- 
tion of  the  code  expressly  limiting  actions  on  official  bonds 
to  ten  years,  leaves  no  room  to  doubt  that  the  l^islature 
intended  such  actions  should  be  subject  to  that  limitation 
and  no  other,  for  to  hold  that  they  are  constructively 
limited  to  a  different  period  would  annul  that  section,  and 
give  it  no  effect  whatever.^' 

I  conclude,  therefore,  that  neither  of  the  causes  of  ac- 
tion set  out  in  the  petition  were  barred  by  the  statute  of 
limitations  at  the  date  of  the  commencement  of  the  action, 
and  as  no  other  ground  of  demurrer  is  contended  for  in 
the  brief  of  counsel,  that  the  demurrer  should  have  been 
overruled. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Reversed  and  remanded. 
The  other  judges  concur. 
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Thomas    Worthington,    PLAnnrpp    m    erbor,  v» 
Thomas  Woods,  defendant  in  ebrob. 

Forcible  Entry  and  Detention.  Wl^ere  the  tostimony  shows 
that  a  party  is  in  possession  of  real  estate  nnder  a  contract  of 
purchase,  an  action  of  forcible  entry  and  detainer  will  not  lie  ta 
onst  him  from  such  possession.  Dawson  v,  Dcmomhi,  17  Neb. ,  071. 
a,  B.  eft  Q.  B,  B,  V.  Skupa,  16  Id.,  341.  SireeUr  v.  Boipk,  13  Id.» 
390.  Ps^v.  jBtodb,  13Id.,  164. 

Ekrob  to  the  district  oourt  for  lAncaster  county.  Tried 
below  before  Pound,  J. 

B.  F.  Johnson^  A.  W.  Fidd,  and  L.  C,  Burr,  for  plaint^ 
iff  in  error. 

B.  D.  Steams  and  Jesse  B.  Strode,  for  defendant  in 
error. 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  of  forcible 
entry  and  detainer  against  the  plaintiff  in  error  to  recover 
the  possession  of  lot  7  in  block  1  in  Spencer's  addition  to 
Lincoln,  and  on  the  trial  recovered  a  judgment  of  restitu- 
tion. Jt  appears  from  the  testimony  that  one  C.  E* 
Worthington,  a  son  of  the  plaintiff  in  error,  entered  into 
the  following  contract  with  one  James  E.  Spencer : 

"  Know  all  men  by  these  presents :  That  C.  E.  Worth- 
ington is  held  and  firmly  bound  unto  James  E.  Spencer 
in  the  penal  sum  of  $1,200  dollars,  for  the  payment  of 
which  I  bind  myself  firmly  by  these  presents,  upon  con- 
dition as  follows :  Whereas  Jas.  E.  Spencer  has  agreed  to 
sell  and  convey  unto  the  said  C.  E.  Worthington  for  the 
consideration  of  twelve  hundred  dollars,  the  following  de- 
scribed premises,  to-wit :  Lot  number  seven  (7)  in  block 
one  (1)  in  Spencer's  addition  to  Lincoln,  according  to  the 
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recorded  plat  thereof,  subject  to  a  certain  mortgage  and  notes 
of  200  dollars  payable  on  or  before  2  years  from  May  27th, 
1886.  And  C.  E.  Worthington  has  agreed  to  purchase 
said  premises,  and  to  make  payment  as  follows :  Thirty- 
two  promissory  notes  of  twenty-five  dolllars  each,  and  pay- 
able on  the  first  of  every  month  until  all  are  paid,  with 
the  rate  of  interest  of  ten  per  cent  per  annum  from  date 
until  paid. 

'^  Therefore  the  condition  of  this  obligation  is  such  that 
if  the  above  bounden  Jas.  E.  Spencer  will  convey  said 
premises  by  deed  of  general  warranty,  and  clear  of  all  in- 
cumbrances, unto  said  C.  E.  Worthington,  upon  payment 
of  said  considerations  at  the  times  above  specified,  then  this 
obligation  to  be  void ;  otherwise  to  remain  in  full  force 
and  effect.  Witness  our  signatures  hereto  subscribed  this 
31st  day  of  May^  A.D.  1886. 

"Jas.  E.  Spencer, 
"  c.  e.  worthikgton. 
•'  Witness : 

"  Willie  Meyeb. 

"  The  State  of  Nebraska,  1 

Lancaster  County.        /    ' 

"Be  it  known  that  on  the  31st day  of  May,  1886,  before, 
the  undersigned,  Willie  Meyer,  a  notary  public  in  and  for 
said  county,  personally  came  Jas.  E.  Spencer  and  C.  E. 
Worthington,  to  me  known  to  be  the  identical  persons  de- 
scribed in  and  executed  the  foregoing  bond  as  obligors,  and 
acknowledged  the  gaid  instrument  to  be  their  voluntary 
act  and  deed. 

"  Witness  my  hand  and  notarial  seal  the  day  and  year 
last  above  written. 

"  [seal.]  Willie  Meyer, 

"  Notary  Public.'' 

The  plaintiff  alleges  that  the  above  contract  was  made 
for  his  benefit,  his  son  Charles  making  a  payment  thereon 
of  $200.     The  plaintiff  testifies :    "  We  rented  a  home 
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on  O  street,  opposite  Mrs.  Biordan.  Charles  came  in  one 
day  and  says :  Pa,  you  can  save  paying  rent  by  buying 
that  property  on  O  street  where  Jim  Spencer  has  just 
moved  an  old  blacksmith  shop.  I  asked  what  he  would 
sell  it  for.  He  told  me ;  I  said,  how  can  we  pay  for  it? 
He  said,  come  out  and  see  him.  We  went  out  and  saw 
him  in  his  bam,  and  the  thing  was  talked  right  over  in 
the  barn  between  me  and  Jim  Spencer,  and  my  boy.  Jim 
says,  Charley,  buy  it  for  the  old  man  and  he  can  pay  for 
it,  and  he  can  have  a  good  home;  he  said,  how  much  could 
you  pay  ?  And  looked  at  my  boy  and  kind  of  laughed. 
He  said :  I  can  pay  you  f  200  down.  He  says :  Well,  I 
will  take  it,  and  $25  a  month.  The  house  was  in  such  a 
condition  you  could  not  keep  a  hog  in  it,  even  if  it  was 
fenced  up. .  There  was  no  doors  on  the  back  part  nor 
windows.^' 

Q.     What  about  the  $25? 

A.  The  $25  I  was  to  pay  monthly — ^that  was  to  pay 
for  the  property  till  it  was  paid  for  on  that  contract ;  but 
there  was  a  verbal  contract  between  me  and  my  son.  It 
was  right  before  Spencer — Spencer  was  a  witness  to  it — 
Spencer  was  the  only  witness  to  it.  I  never  said  no  one 
else.  He  brought  a  little  note  into  me ;  I  took  my  specs 
out  to  look  at  it,  and  says :  "  Mr.  Spencer  I  won't  pay  that; 
I  am  not  going  to  pay*  rent,  and  before  I  will  pay  I  will 
go  back  to  Iowa,  where  I  hadn't  no  rent  to  pay.''  He 
says :  "  Very  well,  Col.,"  and  just  scrafched  it  off ;  I  says, 
"  All  right."  He  had  taken  the  money  and  was  counting 
it — ^I  was  taking  the  money  back,  but  he  took  it  up,  and 
arranged  it  that  way.  He  never  mentioned  it  to  me,  only 
what  he  said  about  Charley — never. 

Q.  What  was  the  condition  t>f  the  house  when  you 
took  possession? 

A.  You  could  not  keep  a  hog  in  it  without  it  was 
fenced  all  around  the  house,  nor  without  taking  up  the 
floor,  which  had  tumbled  all  in ;  nor  hadn't  no  light — ^you 
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know  what  a  blacksmith  shop  is.  We  had  to  take  the 
upper  floor  off.  There  was  such  a  stench  of  filth  we  had 
to  take  it  out,  and  a  person  who  came  in  there  would  know 
this  himself.  We  patched  it  and  put  another  floor  on,  and 
put  it  in  two  tooms.  The  house  was  in  that  condition 
you  could  not  lead  a  horse  in  only  in  certain  corners  of  the 
house,  because  it  was  getting  all  worn  through  where  it 
had  been  a  blacksmith  shop,  and  not  fit  for  no  human 
being  to  live  in. 

Q.     Who  paid  for  fixing  it  up  ? 

A.  I  paid  all  of  it.  Charlie  paid  for  the  lumber  put 
into  that ;  he  told  me  to  get  the  lumber  there  on  10th 
street — ^he  was  acquainted  and  I  was  not.  He  says  :  "  Pa, 
go  and  get  the  lumber,  and  tell  them  to  charge  me.^^  I  took 
Henry  with  me,  and  we  got  it  and  hauled  it  up.  He  is  a 
pretty  good  carpenter,  and  did  that  kitchen  part.  I  paid 
for  the  labor  and  all  the  lumber  of  that  eighteen  or  six- 
teen foot. 

Q.     Just  the  addition  ? 

A.  Just  the  whole  building  of  the  addition  on  the 
back  room  there— there  is  an  addition  put  to  it. 

Q.     Who  paid  for  the  lathing  and  plastering? 

A.     I  paid  all  that  inside  work — all  there  is  inside. 

Q.     Who  built  and  paid  for  the  ice  house  ? 

A.  I  built  it  and  paid  for  it.  I  paid  for  that,  I  think, 
between  the  23d  of  December — ^that  is,  all  but  what  is  still 
owing. 

Q.     When  did  you  go  into  possession  there  ? 

A.  I  was  in  possession,  I  guess,  on  the  first  start,  you 
see,  when  I  moved  into  it.  I  moved  in  about  the  Ist  of 
July. 

Q.    How  did  you  come  to  pay  $30  a  month  ? 

A.  Thirty  dollars  a  month,  and  $6  was  to  pay  extra  to 
keep  the  interest  down.  Twenty-five  dollars  was  the 
agreement,  and  I  defy  either  my  boy  Charles,  or  wiybody 
else,  to  say  it  ain't  so,  because  it  is  so,  for  it  is  facts,  and 
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facts  is  stubborn.    Jim  Spencer  says  to  me  :   "Worthing- 
ton,  donH  blame  me  a  particle,  don't  blame  me/' 

Q.     What  did  Spencer  say  at  the  time  he  scratched  off 
that  rent  receipt? 

A.     He  said:    "All  right  Col.;  all  right  Col./'  and 
scratched  it  off  as  he  spoke. 

In  this  testimony  the  plaintiff  is  substantially  corrobo- 
rated by  two  of  his  sons. 

The  plaintiff  made  two  payments  of  $30  each,  the 
first  being  made  about  the  first  day  of  July,  1886,  and  the 
second  in  August,  1886,  and  received  receipts  therefor 
both  signed  by  Spencer.  The  words,  for  rent,  whidi 
had  been  inserted  by  Spencer  in  the  receipts,  were  stricken 
out,  as  the  plaintiff  insisted  he  was  not  paying  rent.  Some 
time  in  August,  in  the  year  1886,  Charles,  the  plaintiff's 
son,  made  some  arrangements  with  Spencer  by  reason  of 
which  he  surrendered  the  contract  or  bond  heretofore  set  out^ 
and  seems  to  have  done  what  he  could  to  oust  his  father 
from  the  possession  of  the  premises.  The  father,  however, 
claimed  to  be  the  owner,  and  seems  to  have  tendered  the 
monthly  payments  upon  the  aforesaid  contract.  There  is 
a  large  amount  of  testimony  denying  the  title  or  interest 
of  the  plaintiff  to  the  property  in  question.  The  plaintiff, 
however,  retained  possession,  and  claimed  to  be  owner  of 
the  premises.  In  the  autumn  of  1886,  Spencer  sold  the 
property  in  controversy  to  the  defendant.  Woods,  who 
purchased  with  full  notice  of  whatever  title  or  interest  the 
plaintiff  may  have  in  the  premises.  It  will  thus  be  seen 
that  the  action  comes  directly  within  the  rule  laid  down  in 
a,  B.  &  Q.  R.  R.  V.  Shipa,  16  Neb.,  341.  ^reder  v.  Rolph, 
13  Id.,  399.  PettU  t?.  Black,  13  Id.,  154.  Dawson  v. 
DawsoUy  17  Id.,  671.  In  the  latter  case  it  is  said: 
"  Whether  the  contract  under  which  the  defendants  hold 
possession  is  valid  or  not,  cannot  be  determined  by  the 
county  court  or  a  justice  of  the  peace,  but  is  a  proper 
question  for  a  court  of  equity,  which  has  power  to  protect 
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the  rights  of  the  parties,  and  enforce  its  decrees,  when  an 
action  is  brought  to  enforce  or  annal  the  alleged  contract." 

This,  in  our  view,  is  a  correct  statement  of  the  law,  and 
as  it  is  evident  that  the  plaintiff  has  an  interest  in  the  prop- 
erty in  controversy,  which  can  only  be  protected  and  en- 
forced in  a  court  of  equity,  an  action  of  forcible  entry 
and  detainer  will  not  lie. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  action  dismissed. 

Judgment  aooordinglt. 

The  other  judges  concur. 


JoHK  Flanagan,  plaintiff  in  errob,  v.  .Conti- 
nental Insurance  Co.,  defendant  in  error. 

Juatioe  of  Peace:  judgmxkt  by  confession.  Where  a  defend- 
ant appears  without  prooen  hefore  a  jnatioe  of  the  peace  and 
oonfeases  Jadgment  in  favor  of  a  creditor,  the  assent  of  such 
creditor  is  necessary  to  giro  sach  Jostioe  Jnrisdiction,  hnt  where 
a  creditor  has  brought  an  action,  against  a  debtor  to  leoOTer  a 
specified  sam  of  money  npon  a  certain  claim,  and  caused  a  sum- 
mons to  be  issued  and  served,  and>the  debtor  appears  before  the 
justice  and  confesses  judgment  for  the  amount  claimed  and 
ccste,  the  assent  of  the  plaintiff  will  be  presumed,  and  to  entitle 
him  to  have  the  j^ndgment  set  aside,  he  must  make  it  appear  to 
the  justice  that  he  has  been  prtjudioed  bj  such  oonfession. 

Error  to  the  district  court  for  Douglas  counly.     Tried 
bdow  before  Wakbley,  J. 

Datnd  Van  EUeny  for  plaintiff  in  error. 

Breckenridge  &  Breekenridgej  for  defendant  in  error* 


22    2:& 
48    834 
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On  June  11,  1885,  the  Continental  Insurance  Company 
b^an  an  action  before  a  justice  of  the  peace  against  Julia 
Flanagan  and  John  Flanagan  to  recover  the  sum  of  $16.00 
due  on  a  promissory  note.  Summons  waa  issued  return- 
able June  19,  1886,  at  one  o'clock  p.m.,  and  delivered  to  a 
constable,  who,  on  June  15,  1885,  returned  the  salne 
served.  On  June  19,  1885,  the  parties  appeared,  and  by 
consent  the  case  was  continued  until  July  11,  1885,  atone 
o'clock  P.M. 

June  27,  1885,  John  Flanagan  appeared  and  confessed 
judgment  for  the  sum  of  $19.22,  and  on  June  29,  1885, 
Julia  Flanagan  appeared  and  confessed  judgment  for  the 
sum  of  $19.22,  and  thereupon  the  justice  rendered  judg- 
ment for  the  plaintiff  in  the  sum  of  $19.22,  and  costs  of 
suit,  taxed  at  $4.75. 

On  July  11,  1885,  the  plaintiff  filed  a  motion  to  set 
aside  this  judgment  for  the  reason  that  it  was  rendered  on 
confession  without  the  consent  of  plaintiff,  which  motion 
was  overruled,  to  which  plaintiff  duly  excepted.  The  case 
thereupon  was  taken  on  error  to  the  district  court,  where 
the  judgment  of  the  justice  was  reversed.  The  defend- 
ants below  now  prosecute  a  petition  in  error  in  this  court 

Section  433  of  the  code  provides  that,  "Any  person 
indebted,  or  against  whom  a  cause  of  action  exists,  .may 
personally  appear,  in  a  court  of  competent  -  jurisdiction, 
and,  with  the  assent  of  the  creditor,  or  person  having  such 
cause  of  action,  confess  judgment  therefor,  whereupon 
judgment  shall  be  entered  accordingly.'' 

This  court,  in  construing  the  above  section  in  Meroer  v. 
Jame8,  6  Neb.,  406,  held  that  a  justice  of  tHe  peace,  with 
tiie  assent  of  the  plaintiff,  may  render  judgment  on  the 
personal  confession  of  the  defendant  made  orally  in  open 
court.     That  is,  that  a  debtor,  with  the  assent  of  the  cred- 
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itor,  may  waive  the  issuing  and  service  of  summons  and 
appear  before  a  justice  of  the  peace  and  confess  judgment 
in  favor  of  the  creditor.  To  bind  the  creditor,  his  assent, 
either  express  or  implied,  must  be  obtained,  as  otherwise 
the  judgment  confessed  might  be  greatly  below  the  actual 
amount  of  the  debt.  Where,  however,  a  creditor  brings 
an  action  against  his  debtor  upon  a  specified  cause  of  action, 
and  the  debtor,  to  save  expense,  or  for  other  cause,  con- 
fesses judgment  for  the  amount  claimed,  the  assent  of  the 
creditor  will  be  presumed.  The  creditor  in  effect  makes 
demand  for  judgment  for  a  certain  sum  and  costs,  and  the 
debtor  confesses  that  the  creditor  is  entitled  to  judgment  for 
the  sum  demanded.  If  a  mistake  has  been  made  in  the 
amount  of  the  claim,  or  in  any  other  respect,  it  must  be 
brought  to  the  attention  of  the  trial  court  by  a  motion 
sustained  by  evidence,  otherwise  the  error  will  be  waived. 
In  the  case  under  consideration  the  judgment  confessed  by 
the  defendants  below  was  for  the  full  amount  claimed  by 
the  plaintiff.  In  what  manner  it  is  prejudiced  by  such 
confession  was  not  made  to  appear  to  the  justice,  and  is  not 
apparent  to  this  court;  at  the  most  it  was  error  without 
prejudice.  It  is  not  the  policy  of  the  law  to  encourage 
continuous  litigation  of  trifling  noiatters  of  this  sort,  but  to 
bring  die  same  to  a  speedy  and,  if  possible,  inexpensive 
determination. 

There  being  no  prejudicial  error  in  the  ruling  of  the 
justice,  the  judgment  of  the  district  court  is  reversed  and 
the  judgment  of  the  justice  reinstated. 

JlTDGMEin^  AOOOBBnraLT. 

The  other  judges  ooncor. 


aa  848 
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Jacob   S.   Atwood,  PLADfTirr  ik  erbor,  v.  Johk 
Peregoy  et  al.,  defendants  in  error. 

Partnership:  jttdgmskt:  itvidekce.  Where  an  action  was 
bronght  against  certain  persons  as  partners  for  goods  all^^ed  to 
haye  been  sold  and  delivered  to  the  firm,  and  a  preponderance 
of  the  testimony  tends  to  show  the  existence  of  snch  partnership 
and  the  liability  of  the  firm  for  the  goods  so  purchased,  a  jadg- 
ment  of  the  district  court  against  said  alleged  partners  for  snch 
goods  will  not  be  set  aside  as  being  against  the  weight  of 
evidenea. 

Error  to  the  district  court  for  Lancaster  county* 
Tried  below  before  Hayward,  J. 

J.  E.  PhilpoU,  for  plaintiff  in  erron 

Cornish  &  Tibbetts,  for  defendants  in  error. 

Maxwell,  Ch.  J. 

On  the  10th  day  of  June,  1886,  defendants  in  error 
[plaintiffs  below]  filed  their  amended  petition  in  the  court 
below,  stating  that  they  are  and  were  partners,  doing  busi- 
ness under  the  firm  name  and  style  of  Peregoy  &  Moore. 

That  Jacob  S.  Atwood  and  Frank  E.  Sarsbaugh  were 
at  all  times  named  in  the  petition,  and  including  the  time 
of  the  commencement  of  this  action,  partners,  doing  busi- 
ness in  Lincoln  by  the  firm  name  and  style  of  Atwood  & 
Sarsbaugh. 

That  plaintiffs,  in  the  regular  course  of  tfade,  sold  and 
delivered  to  defendants,  at  defendants'  request,  goods  and 
merchandise  as  follows,  to-wit: 

May  29,  1883,  cigars $29  40 

June  27,  1883,     "     35  40 

July  14,  1888,     "      59  00 

Sept  14,  1883,     "      47  00 
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That  the  goods  so  sold  and  delivered  amounted  to  $171- 
.70,  and  defendants  agreed  to  pay  said  amount.  Said  sum 
is  due  and  payable  from  defendants  to  plaintiffs.  Said 
sum  has  not  been  paid  nor  any  part  thereof.  There  is  due 
from  defendants  to  plaintiffs  on  said  account  $171.70. 

The  answer  of  Atwood  was  a  general  denial. 

On  the  trial  of  the  cause  judgment  was  rendered  in  favor 
of  the  plaintiffs  below  and  against  the  defendants  in  the 
sum  of  $194.66. 

Plaintiff  in  error,  one  of  the  defendants  below,  thereupon 
filed  a  motion  for  a  new  trial,  alleging : 

1st.     The  court  erred  in  finding  for  the  plaintiffs. 

2d.  The  court  erred  in  finding  that  the  said  Sarsbaugh 
and  said  Jacob  S.  Atwood  were  partners. 

3d.     The  said  findings  are  contrary  to  law. 

4th.  The  findings  of  the  court  are  not  sustained  by  the 
evidence. 

This  motion  was  overruled,  to  which  plaintiff  in  error 
excepted. 

The  only  error  relied  upon  in  this  court  is,  that  the  judg- 
ment is  not  sustained  by  the  evidence. 

On  the  trial  of  the  cause  Frank  £.  Sarsbaugh,  one  of 
the  defendants  below,  testified :  "  I  am  30  years  of  age, 
reside  in  Hastings,  and  at  present  am  tending  bar.  Jacob 
S.  Atwood  and  myself  are  the  parties  defendant  to  this 
suit.  I  was  engaged  with  Mr.  Atwood  in  a  billiard  hall 
in  the  Arlington  hotel,  at  Lincoln,  on  and  after  May  1st, 
1883,  till  first  of  March,  1884,  under  the  name  of  Atwood 
<&  Sarsbaugh.     We  had  a  contract  in  writing ;  here  it  is: 

"*  Lincoln,  Neb.,  May  1st,  1883. 
"  *  Agreement  between  F.  E.  Sarsbaugli  and  J.  S.  Atwood, 
in  which  Sarsbaugh  agrees  to  take  charge  of,  and  manage 
to  the  best  of  his  ability,  the  Arlington  Billiard  Hall,  de- 
voting his  time  thereto,  paying  all  the  expenses  incident 
to  running  the  same,  including  gas,  fuel,  license  on  billiard 
tables,  and  such  additional  help   as  will  be  necessary  to 
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properly  run  the  same,  and  to  pay  Atwood  one  hundred 
and  twenty-five  dollars  per  month,  and  .payable  monthly 
as  rent  for  use  of  rooms,  tables,  and  other  fixtures,  etc. ; 
to  keep  the  fixtures  and  tables  in  good  order,  so  as  to  re- 
turn the  same  in  as  good  condition  as  received,  except  the 
natural  wear  of  use.  Atwood  to  furnish  six  tables  and 
fixtures  now  in  use,  except  one  pool  table,  which  is  ordered 
from  Chicago,  and  expected  next  week,  and  in  considera- 
tion of  such  undertaking  Atwood  agrees  that  in  case  the 
net  receipts  are  not  sufficient  when  equally  divided,  half  and 
half,  alike  to  Sarsbaugh  and  Atwood,  to  make  Sarsbaugh 
$58.33  per  month ;  then  Atwood  agrees  to  pay  Sarsbaugh 
the  difference  so  as  to  make  it  equal  to  the  rate  of  $700  per 
annum  for  such  time  as  this  agreement  exists  or  Sarsbaugh 
continues  to  run  the  same  as  above. 

"*J.  S.  Atwood, 
"'F.E.  Sarsbaugh/^' 

Q.  Under  what  name  did  you  purchase  goods  and  do  all 
business? 

A.  Under  the  name  of  Atwood  &  Sarsbaugh;  1 
knew  of  no  other  except  Mr.  Atwood  who  advertised  under 
that  name.  He  advertised  in  first  w^k  in  May,  1883,  in 
the  Lincoln  State  Journal  and  the  Evening  News;  I  think 
Mr.  Atwood  put  it  in,  because  he  brought  the  Journal 
over  one  morning,  and  showed  it  to  me.  I  could  not  say 
who  paid  for  it;  I  did  not.  Besides  the  billiard  hall,  the 
firm  kept  cigars.  The  cigar  stand  was  run  in  connection 
with  the  billiard  hall.  Money  for  the  games  played,  and  for 
cigars,  was  the  proceeds  of  the  billiard  hall,  and  it  was  paid 
out  for  expenses,  etc.  At  the  time  of  the  contract  of  partner- 
ship the  property  of  the  firm  was  billiard  tables,  pool  tables,  a 
cigar  case,  cigars  on  hand,  and  other  fixtures,  chairs,  etc; 
When  1  took  these  things  they  were  in  charge  of  Mr.  At- 
wood, as  far  as  I  knew.  I  usually  sent  him  (Atwood) 
monthly  statements  of  the  receipts  and  expenses  taken  in 
from  the  tables  and  cigars,  and  expenses  of  gas  and  fueL 
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I  reckoned  cigar  bills  as  firm  expenses.  I  don't  know  of 
anj  knowledge  particularly  Mr.  Atwood  had  of  that, 
except  that  it  was  all  run  as  one  business,  and  proceeds  all 
went  into  one  box ;  I  don't  know  how  he  knew  it  all  went 
into  one  box.  There  was  about  $171.70  of  goods  pur- 
diased  of  Per^oy  &  Moore.  I  purchased  the  goods  in 
the  firm  name,  of  course. 

Q.  What  statement,  if  any,  did  you  ever  make  to  Mr. 
Atwood  regarding  cigar  bills  and  other  expaises? 

A.  I  wrote  a  letter  to  him  once,  asking  him  io  give 
me  some  money,  that  I  was  in  debt,  and  needed  some 
money  to  pay  off  some  bills ;  that  money  was  desired  to 
pay  off  this  cigar  bill ;  don't  know  whether  I  mentioned 
it  that  way  in  the  letter  or  not;  I  don't  remember  any 
more  I  asked  for.  Atwood  replied  in  writing;  I  don't 
know  where  the  writibg  is,  and  haven't  it.  As  near  as 
I  can  remember,  Atwood  said  something  like  this :  If  it 
was  a  necessary  bill  he  would  try  and  give  me  the  money 
when  he  came  up.     This  is  near  as  I  can  remember. 

A  letter  from  Sarsbaugh  to  Atwood  is  set  out  in  the 
record,  which  has  no  bearing  upon  the  case. 

W.  E.  Brock  testified :  "  Council  Blufls*  is  my  head- 
quarters. Have  traveled  for  Peregoy  &  Moore  five  years  ; 
am  the  salesman  that  sold  that  bill  of  goods  to  the  Arling- 
ton Billiard  Hall,  some  time  after  May  1,  1883.  I  sold  U> 
a  gentleman  named  Sarsbaugh.  Atwood  &  Sarsbaugh  was 
the  firm  name  he  always  gave  me.  When  I  sold  I  gave 
credit  principally  and  particularly  to  14r.  Atwood.  I 
would  not  have  sold  to  Mr.  Sarsbaugh.  I  never  suspected 
that  Mr.  Atwood  was  not  a  partner.  I  sold  him  in  the  neigh- 
borhood of  $200,  but  I  could  not  state  the  exact  amount. 
The  bill  was  not  paid  when  due ;  has  never  been  paid  to 
my  knowledge.  Whenever  I  would  present  the  bill  to 
Sarsbaugh  he  would  put  me  over  to  Mr.  Atwood.  He 
would  tell  me  that  Atwood  would  pay  the  bill;  that  he 
sent  all  the  money  to  Mr.  Atwood  the  first  of  every 
16 
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month.  I  presented  the  bill  to  Mr.  Atwood.  I  don't 
know  the  exact  date ;  some  time  after  it  was  due;  it  was 
at  the  Arlington  Billiard  Hall ;  I  met  Mr.  Atwood  there. 
I  spoke  to  Mr.  Atwood,  and  told  him  it  was  getting  old, 
and  it  would  look  better  if  it  was  settled  up.  I  showed  it 
to  him  in  my  pocket  ledger.  He  said  he  had  already 
received  a  statement  of  the  account  fi*om  the  firm,  and  that 
I  could  write  that  he  would  fix  that  as  soon  as  he  returned 
to  Springfield ;  he  would  remit  at  least  one*half.  I  have 
an  idea,  but  I  am  not  sure  of  this,  that  he  said  a  hundred 
dollars  of  the  account,  and  the  rest  he  would  pay  before 
long,  but  his  idea  in  running  the  billiard  hall  was  not  to  put 
any  more  into  the  billiard  hall  than  he  had,  and  he  would 
like  to  have  it  pay  it  up  itself,  but  that  it  was  getting  old, 
and  he  would  square  it  up  himself.^' 
The  following  letters  were  then  introduced : 

"  LiNCJOLN,  Neb.,  Sept.  2l8t,  '83. 
"  Messrs.  Peregoy  &  Moore,  Council  Bluffs,  la.: 

"  Dear  Sibs — I  will  drop  you  a  line  in  r^ard  to  cigar 
bill,  which  is  past  due,  and  will  say  Mr.  Atwood  is  east,  in 
New  York,  and  will  not  be  back  before  about  Ist  October, 
when  will  pay  you  up  prompt  on  his  return. 
"  Hoping  that  is  satisfactory, 

•    "  Very  truly  yours, 

"  F.  E.  Sarsbatjgh, 

"  Manager  Billiard  Ball.'' 

"  Lincoln,  Neb.,  June  26. 
^^ Peregoy  &  Moore,  Coimcil Bluffs: 

"Dear  Sir — You  may  send  me  300  Cubana cigars  and 
300  J.  W.  P.  cigars.     Would  like  to  have  some. 
"  Yours  truly, 

"Atwood  &  Sarsbaugh, 
"  Arlington  BiUiard  HdU,  Lincoln,  Neb'' 
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"  Lincoln,  Neb.,  Nov.  5th,  '83. 
" Messrs.  Peregoy  &  Moore: 

'^  Deab  Sibs — ^Your  statement  received.  Am  sorry  to  see 
I  have  not  yet  remitted,  but  say  that  Mr.  Atwood  is  back 
east  and  was  expected  here  sometime  ere  this,  but  for  some 
reason  had  been  delayed.  He  will  be  here  about  12th  this 
month,  and  soon  as  he  returns  will  send  you  a  check  for 
full  amount.  Hoping  you  will  pardon  the  delay  so  far, 
and  will  add  that  I  do  not  look  for  the  last  order  until  is 
paid  what  has  been  received. 

"  Yours  respectfully, 
"  A.  &  Sabsbauoh.^' 

Brock  further  testified :  '^  I  don't  know  what  consti- 
tuted the  Arlington  Billiard  Hall  on  1st  day  of  May,  1883, 
on  that  identical  day." 

Q.    Did  you  sell  cigars  to  Jacob  8.  Atwood? 

A.     No,  sir. 

Q.  Had  you  sold  cigars  to  the  Arlington  Billiard  Hall 
prior  to  May  Ist,  1883? 

A.  Yes,  sir ;  and  up  to  May  1st,  1883,  I  think.  I 
sold  to  John  8.  Atwood,  the  proprietor.  The  billiard  hall 
up  to  that  time  kept  cigars  and  sold  them. 

Cross-examined  he  testified : 

Q.  You  say  you  shipped  g\)ods  to  John  8.  Atwood,  of 
the  Arlington  Billiard  Hall  ? 

A.     Yes,  sir. 

Q.     Is  he  Jacob  8.  Atwood? 

A.  I  don't  think  he  is.  I  first  made  the  acquaintance 
of  Sarsbaugh  somewhere  in  the  year  1883,  at  the  Arling- 
ton Billiard  Hall,  Lincoln,  Neb.  I  saw  Jacob  8.  Atwood 
there  at  that  time ;  had  no  conversation  with  him.  On 
that  occasion  I  asked  Sarsbaugh  who  was  going  to  run  it, 
and  how.  He  said  that  the  old  gentleman  had  taken 
John's  interest,  and  had  put  him  in  there,  and  they  were 
going  to  run  it  on  the  shares.  I  asked  him  if  he  wanted 
to  buy  some  goods,  and  he  said  yes.     We  had  sold  them  be- 
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fore,  and  he  wanted  .to  keep  the  same  cigars.  I  gave 
credit  principally  to  Mr.  Atwood. 

Q.     Why  didn't  you  give  it  to  the  firm  ? 

A.  He  was  the  only  one  in  that  firm  that  I  knew  had 
a  commercial  standing. 

Q.     How  did  you  know  he  had  a  commercial  standing? 

A.     Just  from  hearsay. 

Q.     Did  you  ever  examine? 

A.     I  never  did. 

Q.  You  don't  know  whether  he  had  any  standing  or 
not? 

A.  I  don't  know.  *  *  *  I  did  not  go  out  and  in- 
quire of  anybody  as  to  the  credit  of  Mr.  Atwood.  I  do 
not  extend  credit  myself.  I  take  orders,  and  the  house 
places  them  if  satisfactory ;  if  not,  they  refuse  them.  I 
never  talked  with  Jacob  S.  Atwood  about  the  sale  of  these 
cigars  to  him,  or  to  the  firm,  before  the  sale. 

Q.  When  was  it  you  first  talked  with  him  about  this 
sale  ;  after  they  had  long  been  past  due? 

A.    Yes. 

Q.     And  Sarsbaugh  hadn't  paid? 

A.     No.    He  just  turned  me  over  to  Mr.  Atwood. 

Q.  Did  you  ever  talk  to  Mr.  Atwood  about  this  matter 
until  Sarsbaugh  refused  to  pay  ? 

A.     No. 

Q.     When  were  the  times  you  met  him  at  the  hotel  ? 

A.     Aft«r  the  bill  was  sold  and  due. 

Q.  After  you  first  saw  him  did  you  first  speak  to  him 
about  this  bill  the  first  time? 

A.    Yes. 

Q. '  And  the  next  time  you  saw  him  did  you  speak  to 
him  about  this  bill  ? 

A.     I  don't  know  as  I  did. 

Q.  Where  did  you  see  Mr.  Atwood  tiiat  you  first  spoke 
to  him  about  the  cigar  bill  ? 

A.    At  the  Arlington  BUliard  HalL 
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Q.    When  did  that  occur  ? 

A.    At  the  Arlington  Billiard  Hall. 

Q.    What  time  was  it? 

A.  The  fall  of  the  year.  I  said  to  him  the  bill  was 
becoming  old,  and  it  would  look  better  if  it  was  settled 
up.  I  presented  it  to  him,  and  he  looked  at  it,  and  said  I 
could  tell  my  firm  when  he  went  to  Springfield,  Missouri, 
he  would  send  part  of  the  money,  and  the  rest  before  long. 

Q.  Did  he  make  that  promise  to  you  in  writing  07 
verbally? 

A.    Just  verbally. 

The  testimony  of  Jacob  S.  Atwood  was  taken  by  depo- 
sition, in  which  he  denies  the  existence  of  the  partnership 
between  him  and  Sarsbaugh,  and  denies  all  liability  for 
the  goods  in  question.  It  will  thus  be  seen  that  there  is  a 
direct  conflict  in  the  testimony  as  to  the  existence  of  the 
the  partnership  of  Atwood  &  Sarsbaugh,  although  a  pre- 
ponderance of  such  testimony  tends  to  show  the  existence 
of  such  partnership.  It  is  unnecessary,  therefore,  to  con- 
sider the  question  of  a  partnership  as  to  third  persons,  as 
the  written  contract  set  out,  with  the  acts  of  the  parties 
done  under  it,  as  shown  by  a  preponderance  of  the  testi- 
mony, clearly  establishes  a  partnership  not  only  as  to  third 
persons,  but  as  between  the  parties. 

The  judgment  of  the  district  court,  therefore,  is  right, 
and  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 
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Jacob  S.  Atwood,  plaintiff  in  erbob,  v.  Kennabd, 
Hotter  &  Co.,  defendants  in  error. 

Question  decided  is  same  as  in  preceding  case. 

Error  to  the  district  court  for  Lancaster  county. 
Same  counsel  as  in  preceding  case. 
Maxwell,  Ch.  J. 

The  defendants  in  error,  plaintifis  below,  filed  their 
petition  in  the  court  below,  alleging : 

''The  plaintiffs  complain  of  defendants,  and  for  cause  of 
action  state  that  plaintiffs  are  an  association  of  persons 
doing  business  as  partners  in  the  city  of  Omaha,  state  of 
l^ebraska,  under  the  firm  name  and  style  of  Kennard^ 
Motter  &  Co.,  and  are  not  incorporated ;  that  the  defend* 
ants,  Jacob  S.  Atwood  and  Frank  E.  Sarsbaugh,  were  at 
all  times  hereinafter  mentioned  associated  ab  partners  and 
doing  business  in  Lincoln,  Nebraska,  under  the  partnership 
name  of  Atwood  &  Sarsbaugh,  not  incorporated. 

"  Plainti£&  further  complain  and  say,  that  on  the  8th 
day  of  October,  1883,  the  plaintiffs,  at  defendants'  request, 
sold  and  delivered  to  defendants  certain  goods  and  mer- 
chandise in  the  amount  and  value  of  $46.50,  which  defend- 
ants agreed  to  pay ;  that  on  the  20th  day  of  November^ 
1883,  the  plaintiffs,  at  defendants'  request,  sold  and  de- 
livered to  defendants  further  goods  and  merchandise  in  the 
value  of  $50.00,  which  amount  defendants  agreed  to  pay, 

''  That  no  part  of  said  amounts  have  been  paid,  and  there 
is  now  due  and  payable  from  defendants  to  plaintiffs,  on 
the  causes  of  action  above  set  forth,  the  sum  of  $96.50  and 
interest  thereon  from  the  20th  day  of  January,  1884,  at 
the  rate  of  seven  per  cent  per  annum." 
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In  his  answer,  Jacob  S.  Atwood  says : 

1st.  That  at  the  commencement  of  this  action  said 
Jacob  S.  Atwood  and  said  Frank  £.  Sarsbaugh  were  not 
partners  doing  business  in  Lincoln  or  elsewhere. 

2d.  That  at  the  commencement  of  this  action  the  said 
Atwood  and  Sarsbaugh  had  no  place  of  doing  business  as 
said  alleged  partners  in  said  state  of  Nebraska  or  elsewhere. 

3d.  That  plaintiffs^  said  cause  of  action  is  founded  on 
a  joint  liability  against  the  said  defendants,  and  neither  the 
said  alleged  firm  of  Atwood  &  Sarsbaugh  n^^r  the  said 
Frank  E.  Sarsbaugh  have  been  served  with  summons  in 
this  suit,  and  neither  the  said  firm  of  Atwood  &  Sarsbaugh 
nor  the  said  Frank  £.  Sarsbaugh  have  been  made  or 
entered  at  any  time  an  appearance  in  this  action. 

4th.  That  the  court  has  no  jurisdiction  over  the  per- 
sons of  the  said  firm  of  Atwood  &  Sarsbaugh,  nor  of  or 
over  the  person  of  the  said  Frank  E.  Sarsbaugh,  and  has 
no  jurisdiction  of  the  said  so-called  firm  of  Atwood  & 
Sarsbaugh. 

6th.  Denies  each  and  every  all^ation  in  plaintifis'  said 
petition  contained. 

On  the  trial  of  the  cause  a  judgment  was  rendered  in 
favor  of  the  plaintiffs  below  in  the  sum  of  $110.00.  The 
defendant  Atwood,  plaintiff  in  error,  thereupon  filed  a  mo- 
tion for  a  new  trial,  which  motion  was  overruled,  to  which 
he  duly  excepted. 

The  following  stipulations  were  entered  into  by  plaintiffs 
and  defendant : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
said  plaintiffs  and  the  said  Jacob  S.  Atwood,  defendant, 
that  on  the  trial  of  the  above  entitled  cause  of  action,  the 
above  named  parties  may  use  in  evidence  the  depositions 
of  F.  E.  Sarsbaugh  and  of  Jacob  S.  Atwood,  now  on  file 
in  the  said  district  court  in  the  case  of  Peregoy  &  Moore 
gainst  said  Atwood  &  Sarsbaugh,  subject  to  all  objections 
for  immateriality  and  irrelevancy." 


248      SUPREME  COURT  OF  NEBRASKA, 

Newman  t.  Edwmrda. 

The  qaestions  before  this  court  are  substantially  the 
same  as  were  decided  in  JcLocb  8,  Aiwood  v.  Peregoy  & 
Moorey  and  the  case  is  to  be  decided  upon  substantially 
the  same  testimony  as  in  that  case. 

There  is  no  error  apparent  in  the  record  thereof^  and 
the  judgment  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


Thomas    Newman,  plaintiff    and  appellant,  v. 
Milton  Edwards,  defendant  and  appellee. 

Convey anoe:  deed:  mobtqagb:  considebatiok.  Where, ia 
an  action  by  a  plaintiff  to  have  a  certain  deed  declared  a  mort- 
gage to  secure  the  anm  of  $60  debt,  and  $440  to  be  thereafter 
advanced,  the  defendant  answered  iidmitting  the  debt,  bnt  deny- 
ing the  agreement  for  ftitore  advances,  and  alleging  that  the 
deed  was  intended  as  a  conveyance  upon  an  adequate  consider- 
ation consisting  of  board,  lodging,  and  services  rendered  by  the 
defendant  to  the  plaintiff,  in  all  of  the  value  of  |700.  HM, 
That  the  proof  failed  to  establish  such  consideration,  and  the 
plaintiff  was  entitled  to  redeem. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

O'Brien  &  OBrien  and  0.  H.  Ballou,  for  appellant. 

George  F.  Broum,  for  appellee. 

Maxwell,  Ch.  J. 

The  plaintiff  in  his  petition  allies  that  on  the  27th 
day  of  September,  1857,  and  ever  since  said  date  to  the 
present  time  he  was  and  still  is  the  owner  in  fee  simple  of 
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the  south  half  of  the  south-west  quarter  of  section  three, 
and  the  north  half  of  the  north-west  quarter  of  section 
teoy  township  fourteen,  range  elevai  east,  containing 
160  acres  of  land,  in  Douglas  county,  Nebraska,  and 
that  he  is  now  and  has  ever  since  the  said  date  to 
tke  present  time  been  in  the  quiet  and  peaceable  pos- 
session thereof;  that  on  or  about  the  sixth  day  of  Febru- 
ary, 1873,  the  said  plaintiff  was  indebted  to  defendant  in 
the  sum  of  about  sixty  dollars,  and  also  was  indebted 
to  divers  and  sundry  other  persons  in  sums  of  money 
amounting  in  the  aggregate  to  about  the  sum  of  $440; 
that  said  defendant,  on  or  about  said  last  mentioned  date, 
agreed  to  loan  to  said  plaintiff  the  said  sum  of  $440  for 
the  purpose  of  paying  the  same  to  his  creditors,  which, 
together  with  the  said  $60  then  due  defendant  from  plaint- 
iff, would  amount  to  the  sum  of  $500;  that  in  order  to 
secure  the  payment  of  the  said  sum  of  money  the  plaint- 
iff agreed  to  give  to*  the  defendant  security  on  the  said  de- 
acribed  land ;  that  in  pursuance  of  said  agreement  and  for 
the  said  purpose  of  securing  the  payment  of  the  said  sum 
of  money,  plaintiff,  on  the  said  6th  day  of  February,  1873, 
made  and  executed  a  deed  of  said  described  real  estate  to 
said  defendant,  which  deed  was  duly  recorded  in  the  office 
ef  the  county  derk  of  Douglas  county,  Nebraska,  on  the 
10th  day  of  December,  1873. 

That  although  said  deed  was  an  absolute  conveyance  in 
terms  on  its  face,  yet  nevertheless  the  same  was  made  by 
the  said  plaintiff  to  the  said  defendant  as  a  mortgage  only, 
and  was  intended  as  a  security  in  the  nature  of  a  mortgage, 
which  mortgage  deed  w^as  not  to  be  delivered  to  said  de- 
fendant until  said  defendant  should  pay  over  tosaid  plaint- 
iff the  said  sum  of  $440  as  he  had  agreed  to  loan  him ; 
that  said  defendant  never  paid  over  to  said  plaintiff  the 
said  sum  of  $440,  nor  any  part  thereof,  though  often  re- 
quested so  to  do,  and  wholly  disregarded  his  agreement  in 
that  behalf;  that  afterwards,  on  or  about  the day  of 
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1875;  the  said  plaintiff  and  said  defendant  had  a  set- 
tlement of  all  matters  between  them,  and  plaintiff  gave 
other  and  ample  security  to  defendant  for  his  said  indebt- 
edness to  him ;  that  said  security  has  been  subjected  to  the 
payment  of  the  said  indebtedness,  and  that  the  said  sum  of 
$60,  money  for  which  a  note  had  been  given,  has  long 
since  been  paid  to  defendant. 

That  shortly  after  the  time  of  the  said  settlement  last 
made  as  above,  between  plaintiff  and  defendant,  said  de- 
fendant obtained  possession  of  the  said  mortgage  deed 
without  the  knowledge  or  consent  of  this  plaintiff,  and 
without  paying  any  consideration  therefor  ;  that  said  de- 
fendant though  often  requested  to  release  and  discharge 
the  said  mortgage  deed  by  proper  instruments  of  release  or 
conveyance,  yet  defendant  has  hitherto  and  still  does  neg- 
lect and  refuse  so  to  do,  and  that  said  mortgage  deed  is  a 
doud  upon  the  title  of  this  plaintiff. 

Wherefore  plaintiff  prays  judgment  against  the  said  de- 
fendant that  he,  the  said  defendant,  do  cancel  and  discharge 
the  said  mortgage  deed  by  proper  instrument  of  convey- 
ance, and  that  the  said  cloud  upon  plaintiff's  title  to  said 
land  be  removed,  and  for  such  other  and  ftirther  relief  as 
justice  and  equity  may  require. 

The  defendant  in  his  answer  alleges  that  it  is  true,  and  he 
admits  that  the  said  petitioner  did,  on  or  about  the  6th  day 
of  February,  1873,  execute  and  deliver  to  this  defendant 
a  deed  of  the  lands  described  in  plaintiff's  petition,  which 
was  duly  recorded  in  the  record  of  deeds  of  Douglas  county, 
Nebraska,  at  the  time  stated  in  said  petition ;  that  at  the 
time  of  making  said  deed  the  plaintiff  was  largely  indebted 
to  this  defendant  in  a  sum  much  larger  than  sixty  dollars 
mentioned  in  said  petition,  and  plaintiff  desiring  to  pay 
the  same,  did  of  his  own  free  act  and  accord  make  and  deliver 
to  defendant  the  deed  aforesaid  for  the  purposes  of  paying 
said  indebtedness,  and  said  plaintiff  well  knew  the  same  to  be 
an  absolute  deed  of  said  lands,  and  so  intended  and  under- 
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stood  by  the  parties  thereto  at  the  time  of  its  execution ; 
defendant  denies  that  he  ever  agreed  to  loan  to  said  plaint- 
iff four  hundred  and  forty  dollars  as  stated  in  said  peti- 
tion,  nor  any  other  sum  of  money,  and  h^  denies  that  aaid 
deed  was  given  as  a  mortgage  to  secure  the  repayment  of 
any  such  loan  and  the  sixty  dollars  aforesaid ;  denies  that 
there  was  any  design  or  intention  that  said  deed  should  be 
r^arded  as  security  for  an  old  debt  and  money  to  be  loaned 
by  this  defendant  to  plaintiff,  and  defendant  never  heard 
of  any  such  pretence  or  the  loaning  of  $440  as  part  of  the 
consideration  of  said  deed  until  he  saw  it  in  plaintiff's 
petition  herein ;  admits  that  he  did  not  pay  over  to  plaint- 
iff the  sum  of  $440  for  the  reason  that  he  never  agreed  to 
do  so,  and  was  not  requested  by  the  plaintiff  nor  by  any 
one  for  him  to  make  any  such  payment;  denies  that  he  had 
at  any  time  after  the  execution  of  said  deed  of  Feb.  6th, 
1873,  a  settlement  with  plaintiff  of  the  indebtedness  con- 
stituting the  consideration  of  said  deed,  and  took  other  se- 
curity for  said  indebtedness  as  falsely  stated  in  said  peti- 
tion ;  avers  that  he  never  had  any  such  settlement  with 
plaintiff,  and  he  was  never  requested  to  have  any,  and  de- 
fendant never  promised  to  cancel  or  in  any  way  annul  said 
deed  of  Feb.  6th,  1873,  and  the  plaintiff  never  called  upon 
or  requested  defendant  to  enter  satisfaction  of  said  deed 
nor  to  execute  any  other  instrument  of  writing  releasing 
or  annulling  said  deed  of  Feb.  6th,  1873,  conveying  said 
lands  unconditionally  and  absolutely  to  defendant;  denies 
that  plaintiff  has  been  the  owner  of  said  lands  since  1857, 
and  in  peaceable  possession  of  said  lands  from  said  last 
mentioned  date  up  to  the  commencement  of  this  action  as 
falsely  stated  in  plaintiff's  petition;  on  the  contrary  de- 
fendant avers  that  immediately  after  the  execution  and  de- 
livery by  the  plaintiff  of  the  deed  of  Feb.  6th,  1873,  to 
defendant,  this  defendant  took  possession  of  said  lands 
under  said  deed  with  the  full  knowledge  and  consent  of 
plaintiff,  and  has  been  in  the  quiet  and  undisputed  posses- 
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sion  of  said  lands  about  twelve  years  immediately  preced- 
ing the  commencement  of  this  action,  and  defendant  sub- 
mits that  the  plaintiff  ought  not  further  to  have  or  main- 
tain his  action  against  this  defendant. 

Defendant  denies  each  and  every  allegation  in  the  said 
petition  contained  not  hereinbefore  admitted  or  denied,  and 
having  ftdly  answered  prays  hence  to  be  discharged  with 
his  costs. 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  found  for  the  defend- 
ant, and  dismissed  the  action. 

The  points  of  decision  as  stated  in  the  record  are  as  fol- 
lows: 

"  1 .  The  theory  and  grounds  of  plaintiff 's  action  are,  that 
the  deed  in  question  was  never  delivered  to  the  defendant, 
but  was  surreptitiously  taken  by  him  from  plaintiff's  pos- 
session and  control.  The  clear  preponderance  of  evidence 
is  against  this  proposition,  and  satisfactorily  establishes 
that  there  was  a  nominal  delivery  of  the  deed  to  defend- 
ant after  it  had  been  recorded  and  returned  to  plaintiff. 
This  explanation  of  the  reason  for  executing  it  and  having 
it  recorded  is  unsatisfactory,  and  was  unsupported  except 
by  his  own  testimony,  while  it  is  especially  contradicted 
by  that  of  the  defendant. 

^^  2.  For  the  purposes  of  this  action  it  is  not  material 
whether  the  deed  was  made  and  delivered  with  the  intent 
to  hinder  creditors,  or  guard  against  the  possible  results  of 
the  pending  suit  against  Newman,  or  as  a  gift  or  compen- 
sation to  Edwards.  In  either  case  it  was  a  valid  transfer 
as  between  the  parties,  voluntarily  made,  and  a  court  will 
not  compel  a  reconveyance.  But  the  most  reasonable  ex- 
planation of  the  transaction  is,  that  the  deed  was  made  and 
recorded  by  Newman  in  view  of  the  litigation  in  which 
he  was  involved,  without  the  knowledge  of  Edwards,  and 
that  it  was  finally  delivered  to  him  in  the  presence  of  his 
brother,  who  could  be  called  as  a  witness  to  the  occurrence, 
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with  the  statemeDt  that  it  was  in  consideration  of  an  in- 
debtedness to  Edwards.  This  is  testified  to  }K>6itivel7  by 
the  witnesses,  although  denied  by  Newman;  he  virtually 
admits  that  after  Edwards  obtained  the  deed,  he  acquiesced 
in  Edwards'  suggestion  that  the  deed  be  held  by  him  as  a 
safeguard  on  account  of  the  pending  suit.  If  the  deed  was 
executed,  or  allowed  to  remain  in  Edwards'  possession 
with  the  intent  of  hindering  or  delaying  creditors,  a  court, 
of  course,  will  not  aid  either  party." 

It  will  be  observed  that  the  ground  of  the  plaintiff's 
claim,  as  stated  in  his  petition,  is,  that  he  executed  the  deed 
in  question  to  secure  a  note  given  by  him  to  the  defendant  for 
the  sum  of  $60.00,  and  the  further  sum  of  $440.00  to  be 
thereafter  loaned  to  him.  The  question  of  the  delivery  of 
the  deed  seems  to  be  established  by  a  preponderance  of  the 
testimony.  The  defendant  in  his  answer  admits  the  indebt- 
edness to  him  of  $60.00,  but  denies  the  agreement  by  him  to 
advance  the  $440.00  to  the  plaintiff  by  way  of  loan,  and  de- 
nies that  the  deed  in  question  was  executed  as  a  mortgage,  but 
alleges  that  the  plaintiff  was  indebted  to  him  in  a  large 
amount  and  that  the  deed  in  question  was  executed  in  sat- 
isfaction of  the  debt.  No  question  of  gift,  or  that  the  deed 
was  executed  to  hinder,  delay,  or  defraud  creditors,  is  made 
in  the  pleadings.  The  sole  question,  therefore,  is,  was  the 
deed  intended  as  security  for  the  payment  of  the  amount 
owing  to  the  defendant  by  the  plaintiff?  The  testimony 
shows  that  at  the  time  of  the  conveyance  the  land  in  ques- 
tion was  unimproved  prairie  of  good  quality,  and  worth 
fit)m  five  to  seven  dollars  per  acre. 

In  regard  to  the  consideration  the  defendant  testifies : 

'*  Mr.  Newman  took  out  this  deed  and  handed  it  to  me. 
To  the  best  of  my  remembrance,  he  says :  '  I  have  deeded 
this  land  for  what  I  owe  you.  I  don't  expect  you  to  lose 
anything  by  me.'     That  is  my  best  recollection." 

Q.  You  may  state  in  that  connection  how  much  he 
owed  you  at  that  time,  as  near  as  you  can  get  at  it,  without 
going  into  details. 
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A.     He  owed  me  about  $700 ;  something  near  that. 

Q.  Mr.  Newman,  in  his  petition,  says  you  agreed  to 
loan  him  $440  at  the  time  the  deed  was  executed;  state 
what  you  know  about  that. 

A.  I  never  heard  of  the  $440  until  I  got  a  copy  of  this 
complaint. 

Q.  Did  he  ever  ask  you  for  $440  about  the  date  of  this 
deed? 

A.     He  did  not. 

Q.     Did  he  ask  you  for  any  money? 

A.     He  did  not. 

Q.  He  has  stated  that  you  held  a  note  of  his  and  that 
he  renewed  that  note  of  his  about  '75;  what  about  that? 

A.  I  did  hold  a  note  of  his,  but  that  was  renewed,  I 
think,  about  73. 

Q.  Can  you  state  whether  it  was  before  the  date  of  that 
instrument  or  not? 

A.     I  cannot 

Q.  Was  it  renewed  before  that  deed  was  delivered  to 
you? 

A.    It  was. 

Q.  Did  he,  at  that  time  or  any  other,  give  you  a 
chattel  mortgage  for  the  security  of  that  note  or  any  other 
indebtedness? 

A.  He  never  gave  me  a  chattel  mortgage,  and  I  never 
heard  of  it  until  to-day. 

Q.  Did  he  inform  you  he  had  given  a  chattel  mortgage 
to  anyone  else  for  your  benefit? 

A.     He  did  not. 

Q.  After  the  execution  of  that  instrument  there  and 
the  delivery  of  it,  or  since,  did  he  ask  for  a  settlement  with 
you? 

A.  He  did  not,  except  at  the  time  I  speak  of,  in  73. 
That  was  before  that. 

Q.  Did  you  take  any  other  security  for  his  indebtedness 
to  you? 
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A.     I  did  not. 

Q.     What  became  of  that  note? 

A.     I  tore  it  up,  after  I  got  the  deed. 

Q.     Did  you  accept  this  deed  upon  those  terms? 

A.  I  did — had  no  doubt  but  what  it  was  intended  as 
an  honest  deed. 

Q.  After  the  execution  of  this  paper  here  in  '73,  in 
February,  did  he  make  his  home  at  your  house  during  the 
next  year  or  so,  or  before  that? 

Objected  to  as  leading. 

Q.  State  whether,  after  this  deed,  he  made  his  home 
at  your  house^  between  that  time  and  the  date  of  its 
delivery. 

A.  He  was  there  a  considerable  portion  of  the  time; 
some  of  the  time  he  went  away. 

Q.  He  has  stated  you  procured  this  deed  from  his 
valise;  do  you  know  anything  about  that? 

A.     I  do  not. 

Q.  I  understand  you  had  no  settlement  with  him  aft^r 
the  date  of  this  that  you  know  of. 

A.     Never  had. 

Q.     Did  he  ever  request  you  for  a  settlement? 

A.     He  did  not. 

Q.  State  what  difficulty,  if  any,  you  ever  had  with 
your  uncle. 

A.  We  never  had  any  difficulty  until  the  present  one 
that  I  know  of. 

On  cross-examination  he  testified  in  regard  to  the  claim 
against  the  plaintiff: 

^*  My  best  knowledge  of  the  matter,  my  best  impressions 
are  that  he  left  there  about  the  fall  of  1875.  And  I  know 
ftom  that  that  it  was  some  three  or  four  years  before  that, 
probably  three  or  four  years  he  made  our  house  a  stopping 
place  a  good  portion  of  the  time. 

Q..    Now  you  say  he  did  not  pay  you  for  that  service? 

A.     He  did  not. 
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Q.  Did  you  make  any  definite  charge  for  the  servioe  at 
the  tune? 

A.     We  didn't  agree  on  any  contract  at  the  time. 

Q,     Did  you  set  it  down,  keep  any  book  account? 

A.  I  set  it  down;  we  made  no  agreement  about  it 
at  all. 

Q.     How  much  did  you  charge  for  the  service? 

A.  I  put  it  down  at  $30  for  the  eight  days ;  furnished 
my  horse  and  buggy,  and  paid  my  own  expenses. 

Q.  What  next  did  you  furnish  to  Mr.  Newman,  in 
value? 

A.  Well,  I  helped  Mr.  Newman  along  quite  a  good 
length  of  time. 

Q.     How  long? 

A.  I  think  altogether  it  would  amount  considerably 
ever  two  years. 

Q.  Now  have  you  anything  other  than  your  general 
recollection  to  fix  that  fact?  Did  you  keep  any  account 
of  that? 

A.     I  recollect  it  pretty  definitely. 

Q.     Did  you  keep  any  entry  of  it? 

k.     I  did. 

Q.     Make  charges? 

A.  I  just  considered  it  so  much  chained,  or  so  much 
for  work. 

Q.     Where  have  you  got  that  entry,  if  at  all? 

A.     I  have  it  on  my  book  at  home. 

Q.  Did  you  keep  an  account  with  Mr.  Newman  fi3r 
his  board  when  he  stayed  at  your  house? 

A..  Well,  I  did;  I  kept  an  account;  he  was  not  there 
all  the  time ;  a  portion  of  the  time. 

Q.     How  much  did  you  charge  for  that? 

A.  I  charged  $4.60  a  week  for  boarding  and  washing. 
I  kept  a  horse  part  of  the  time. 

Q.  How  much  have  you  entered  as  charged  to  Mn 
Newman  for  that  board? 
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A.     I  have  two  years. 

Q.     Entered  in  your  book  ? 

A.  Yes^  sir ;  I  consider  that  I  helped  him  more  than 
that. 

Q.     How  much  did  you  charge  for  that  ? 

A.     I  chalked  $4.50  a  week. 

Q.     For  the  whole  two  years? 

A.     Yes,  sir,  and  including  the  board  of  the  horse  in  that. 

Q.  As  a  matter  of  fact,  you  said  -  he  was  not  there  all 
the  time? 

A.  He  was  not  there  all  the  time,  of  course;  the  two 
years  consist  perhaps  of  three  or  four  years ;  he  would  be 
there  perhaps  a  month  or  two  at  a  time,  and  then  be  gone 
a  week  or  two,  perhaps. 

Q.  Week  by  week,  time  by  time,  and  item  by  item^ 
have  you  any  definite  charge  on  the  book  at  all  ? 

A.     I  just  put  it  down  on  the  book. 

Q.     When  did  you  do  it? 

A.     At  the  time. 

Q.     Did  he  know  that  you  were  charging  him  ? 

A.  There  was  no  agreement  or  contract  about  it,  he 
just  said  he  didn't  expect  me  to  lose  anything  by  him,  that 
was  all  the  agreement. 

Q.     Did  he  know  you  were  making  any  charges  ? 

A.     I  don't  know  that  he  did. 

Q.  As  a  matter  of  fact,  who  was  furnishing  this  board^ 
who  was  keeping  house  at  the  time? 

A.     I  furnished  the  provisions  myself. 

Q.  Was  it  not  a  fact  that  your  mother  ran  the  house^ 
and  was  the  head  of  the  house  at  the  time? 

A.     It  was  not. 

Q.     And  it  was  her  household  ? 

A.     It  was  not;  my  mother  was  an  old  lady,  too  old  ta 
have  charge  of  the  house.      I  furnished  everything,  paid 
the  hired  help ;  she  had  no  connection  with  furnishing  pro- 
visions at  all. 
17 
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He  also  testifies  that  the  plaintiff  "was  there  in  1873 
some,  1872  some,  in  1874  some,  and  after  this  transaction 
he  stayed  there  for  a  year,  perhaps,  almost  continuously/' 
He  also  states  that  he  was  a  witness  for  the  plaintiff  three 
different  times,  which  took  three  days*  each  time,  for  which 
he  charged  $33.35.  He  denies  knowing  anything  about 
the  chattel  mortgage,  and  states  that  the  $60  note  at  the 
time  he  received  the  deed  amounted  to  $74  or  $75,  and 
that  on  receiving  the  deed  he  tore  the  note  up." 

A  brother  of  the  defendant  testifies  "  that  a  nephew  of 
the  plaintiff  was  running  a  store  at  Blpomingsport  for  the 
plaintiff,  some  sixty  or  seventy  miles  firom  the  defendant's 
residence,  and  that  the  plaintiff  would  come  and  spend  a 
month  at  a  time,  that  the  defendant's  mother  was  the 
plaintiff's  sister;"  and  the  plaintiff  seems  to  have  been 
kindly  received  and  made  welcome.  The  plaintiff  himself, 
on  being  recalled,  testified : 

Q.  You  have  heard  the  defendant  state  that  you  were 
indebted  to  him  in  K)und  numbers  in  $700  at.  the  time 
this  deed  was  delivered.  Will  you  state  how  that  was, 
whether  or  not  you  were  indebted  to  him  or  not? 

A.  I  have  no  recollection  of  being  indebted.  I  was  act 
his  mother's  occasionally,  may  be  two  or  three  days  at  a 
time. 

Q.     That  was  your  sister  and  his  mother? 

A.     Yes,  sir,  that  was  my  sister, 

Q.     What  was  the  occasion  of  your  being  there? 

A.  Well,  I  had  lived  in  Crawfordsville,  about  seventy 
miles  west  of  there,  and  this  store  was  about  thirty  miles 
on  a  direct  line  east,  and  I  made  it  a  stopping  place  as  I 
would  go  back  and  forth. 

Q.     Halting  place  between  the  two  places  ? 

A.     Yes,  sir. 

Q.  You  stopped  as  a  matter  of  visiting  two  or  three 
days  at  a  time? 

A.  Yes,  sir,  some  times  I  would  stop  two  or  three 
days. 
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Q,     Now,  Mr.  Newman^  had  you  any  conversation  at 
any  time  or  any  intimation  from  these  gentlemen  (pointing 
to  defendants)  that  there  was  any  charge  against  you  for 
that  board  during  the  time  you  stopped  there? 
A.     There  never  was. 
Q.     You  never  heard  that  until  to-day? 
A.    Never. 

Q.  Was  there  any  other  way  in  which  you  were  in- 
debted to  him  that  you  know^  except  that  $60  note  business 
that  you  know  of? 

A.  None ;  when  I  was  there  I  worked  just  the  same  as 
the  family  worked. 

Q,     How  did  you  busy  yourself  there? 
A.     I  sometimes  shucked  corn,  sometimes  helped  them 
thresh  and  harvest  and  make  fences,  and  generally  helped 
at  things  when  I  was  there.     I  was  no  idle  hand. 

There  is  considerable  other  testimony  of  the  same  tenor 
as  that  above  set  forth.  The  defendant  claims  to  have 
made  an  itemized  account  of  the  charges  against  the  plaint- 
iff at  the  time  they  occurred.  It  is  unfortunate  for  him 
that  he  failed  to  offer  or  introduce  such  account  in  evi- 
dence. His  own  testimony  shows  that  he  made  no  claim 
to  the  plaintiff  for  board  and  services  before  the  execution 
of  the  deed  in  question,  nor,  so  far  as  it  appears,  did  the 
plaintiff  expect  to  pay  for  the  same.  The  most  that  can  be 
said  is,  that  the  plaintiff  was  a  frequent  visitor  at  the  home 
of  his  sister,  the  defendant's  mother,  and  frequently  re- 
mained for  several  days,  occasionally  weeks.  None  of  the 
parties  seem  to  have  regarded  him  as  a  regular  boarder, 
and  it  is  somewhat  remarkable,  if  there  was  an  intention  to 
charge  him  for  his  board  and  lodging,  that  no  intimation 
of  that  fact  was  given  at  the  time.  Then,  too,  if  the  deed 
was  given  in  satisfaction  of  the  debt  of  $60  and  interest,  it 
is  somewhat  remarkable  that  the  defendant  did  not  deliver 
to  plaintiff  his  note.  Upon  the  whole  case  we  are  of  the 
opinion  that  the  defendant  has  failed  to  establish  the  pay- 
ment of  $700,  the  consideration  as  claimed. 
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About  the  year  1879  the  plaintiff  settled  on  the  land  in 
controversy,  built  a  shanty  thereon,  and  in  1880  caused  a 
portion  of  it  to  be  broken  up.  The  defendant  instructed 
his  agent  to  allow  the  plaintiff  to  take  all  the  rents  and 
profits  of  the  land,  and  he  received  the  same,  up  to  a  time 
shortly  before  the  commencement  of  this  suit.  The  testi- 
mony f hows  that  the  defendant  has  paid  taxes  on  the  land 
for  a  number  of  years,  and  that  he  has  received  the  rents 
and  profits  for  two  or  three  years. 

The  judgment  of  the  district  court  is  reversed.  A 
referee  will  be  appointed  to  take  testimony  and  state  an 
account  between  the  parties,  and  upon  payment  by  the 
plaintiff  of  the  amount  due  to  the  defendant  as  found  by 
said  referee,  the  defendant  will  be  required  to  convey  said 
land  to  the  plaintiff,  free  and  clear  of  all  incumbrances. 

Judgment  accordingly. 

The  other  judges  concur. 


Charles    F.    Driscoll,    plaintiff    in    error,    v. 
William  Troughton,  defendant  in  error. 

1.  Verdict.  Where  there  is  a  oonflict  in  the  testimony  and  it  is 
nearly  equally  balanced,  a  verdict  will  not  be  set  aside  as  being 
against  the  weight  of  evidence. 

3.  Instruotious  set  forth  in  the  opinion,  HM^  To  be  predicated 
upon  the  testimony  and  not  erroneoas. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Wakeley,  J. 

SUnoe  &  Dayj  for  plaintiff  in  error. 

A,  C.  Wakekyy  for  defendant  in  error. 
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The  defendant  in  error,  plaintiff  below,  filed  his  petition 
in  the  district  court,  stating  as  a  cause  of  action  that  plaint- 
iff is  a  carpenter  and  builder ;  that  commencing  on  or 
about  the  20th  day  of  May,  1884,  at  the  special  instance 
and  request  of  defendant  Driscoll,  plaintiff  performed  for 
said  defendant  work  and  labor,  to-wit: 

June    2,1883,  lOJ  days'  work $31  50 

"     12,     "  5     "        "     15  00 

"     13,     "  Shours'     "     2  40 

"    23,     "        14  days'      ".    42  00 

Total $90  90 

Defendant  has  refused  to  pay  the  same,  therefore  plaint- 
iff asks  judgment  for  $90.90. 

The  defendant  in  his  answer  denies  the  facts  stated  in  the 
petition. 

The  cause  was  tried  to  a  jury  which  found  a  verdict  in 
£sivor  of  the  plaintiff  below  in  the  sum  of  $98.75.  A 
motion  for  a  new  trial  having  been  overruled,  judgment 
was  rendered  on  the  verdict. 

The  principal  error  relied  upon  in  this  court  is,  that  the 
verdict  is  not  sustained  by  the  evidence. 

The  testimony  of  the  plaintiff  below  was  taken  by  depo- 
sition, and  is  in  substance  as  follows : 

"I  am  a  contractor  and  builder — a  carpenter  by  trade. 
Driscoll  did  employ  me  to  work  on  the  Crounse  block, 
<x)rner  16th  street  and  Capitol  avenue.  One  day  while  at 
the  Crounse  block  he  called  me  out  into  the  alley  back  of 
the  block  and  said :  '  Here  is  a  fence  I  want  built.'  (A 
tight  board  fence  six  feet  high.)  He  said  for  me  to  build 
this  fence  and  to  do  all  the  work  that  there  was  to  be  done 
in  the  house  and  keep  it  separate  from  Callan's  work.  I 
w«it  and  done  the  work  as  he  directed.     He  said  '  j^resent 
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my  bill  to  him  when  the  work  was  completed,  and  he  would 
pay  it/  John  Henry  Viekery  was  present  at  the  time.  I 
did  work  for  DriscoU  under  the  agreement  upon  the  fence 
and  Crounse  building  by  myself  and  others  as  follows : 

June  2d  to  12,  '83,  lOJ  days $31  50 

"  12,  6     "     16  00 

"  13,  8  hours 2  40 

"13  to  23,  14    days 42  00 

Total $90  90 

"  The  work  inside  of  Crounse  block  consisted  of  work 
upon  windows,  doors,  elevator,  basement  floor,  and  other 
work ;  also  fence  and  sidewalk  were  built  as  per  agree- 
ment; donH  remember  particularly  the  items.  The  prices 
charged  are  fair,  market  prices.  Have  never  received  a 
cent  from  any  one  on  this  work.  I  presented  my  bill  to 
DriscoU,  but  he  refused  to  pay  it.'' 

J.  H.  Viekery  testified  in  substance  as  follows: 
"In  May  and  June,  1883,  I  did  some  carpenter  work 
on  the  Crounse  building,  16th  street  and  Capitol  avenue. 
I  was  present  at  a  conversation  at  Crounse  block  between 
DriscoU  and  Troughton  in  reference  to  certain  work  to 
be  done  about  the  building.  Tom  Callan  was  there. 
Troughton  asked  DriscoU  how  he  should  put  up  the  fence. 
DriscoU  told  him.  Troughton  said  some  sheds  and  build- 
ings were  in  the  way.  DriscoU  said  never  mind;  take 
them  out  of  the  way,  and  put  it  up  just  six  feet  from 
the  wall.  A  piece  of  the  sidewalk  north  of  the  building 
was  torn  up.  DriscoU  told  him  to  put  that  down." 
Q.  What  else  did  DriscoU  say  ? 
A.  That  Troughton  should  make  out  his  bill  as  quick 
as  he  got  through  and  fetch  it  to  his  ofiBce  and  he  would 
pay  it  I  worked  for  Troughton;  helped  put  up  the 
fence;  helped  put  that  piece  of  sidewalk  down;  put  some 
bars  over  windows  in  sidewalk,  and  did  work  on  the  inside. 
Troughton  did  some  work  for  Callan  separate  from  his 
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bnildiiig ;  there  were  some  screen  doors  made  for  CallaD. 
The  fenoe  made  is  on  the  east  side  of  the  Crounse  buildings 
DoD^t  know  who  put  down  sidewalk  in  area.  I  put  in 
bars  over  the  windows.  I  did  no  work  for  Troughton  on 
windows  or  doors,  only  the  screen  doors.  I  did  work  on 
fence,  sidewalk,  and  partitions  in  basement.  Judge 
Crounse  was  not  present  at  time  of  conversation.  I  was 
not  sitting  on  a  beer  k^ ;  I  was  working  on  the  fence* 

Q.  Did  DriscoU  say  what  work  he  wanted  Troughton 
to  do? 

A.     All  he  told  him  about  was  the  fence. 

Q.  Was  there  any  other  work  inside  the  building  he 
directed  to  be  done  ? 

A.  Not  at  that  time.  Don^t  remember  how  high  the 
fence  was. 

On  cross-examination  he  testified : 
work  for  DriscoU.     There  were  some  doors  fitted  up  in  the 

"  Mr.  Callan  was  present  at  the  time  of  the  conversa- 
tion between  DriscoU  and  Troughton.  The  conversation 
had  about  building  the  fence  was  when  we  three,  were 
there  together,  and  it  lA  the  only  conversation  about  build- 
ing the  fence  as  far  as  I  know.  Callan  took  part  in  the 
conversation  and  heard  what  was  said  at  the  time,  and  all 
of  it.  I  could  not  tell  what  Callan  said.  I  did  not  take 
any  part  in  the  conversation.  Troughton  and  I  were 
building  the  fence  at  the  time.  I  don't  know  who  ordered 
the  work  inside  of  the  house.  I  know  about  the  fence  be- 
cause that  was  the  only  conversation  I  heard ;  the  rest  I 
heard  nothing  about.  Callan,  DriscoU,  Troughton,  and 
myself  were  present.  Callan  and  DriscoU  had  some  con- 
versation out  of  my  hearing." 

He  testified  on  re-direct  examination : 

"  DriscoU  said  to  Troughton :  Keep  the  two  bills  sepa- 
rate, so  they  won't  get  mixed  up.  I  don't  know  all  of  the 
work  that  was  being  done  for  DriscoU  or  Callan,  that 
ought  to  have  been  kept  separate.  Don't  know  that 
DriscoU  had  any  interest  in  it." 
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This  testimony  is  denied  by  the  defendant  below,  plaint- 
iff in  error,  and  by  one  or  two.  other  witnes3es,  but  the 
evidence  is  nearly  equally  balanced. 

The  verdict,  therefore,  cannot  be  set  aside  as  being 
against  the  weight  of  evidence. 

The  court  instructed  the  jury  as  follows : 

'^  1.  The  plaintiff's  claim  in  this  case  is  for  work  and 
labor  alleged  to  have  been  performed  by  himself  and  his 
employes,  at  the  request  and  upon  the  credit  and  responsi- 
bility of  the  defendant,  DriscoU. 

''  2.  One  of  the  disputed  questions,  and  perhaps  the  one 
priucipaUy  in  dispute,  is,  whether  or  not  the  work  sued 
for,  or  any  of  it,  was  so  done  upon  DriscoU's  credit  and 
responsibility ;  the  plaintiff  claiming  that  DriscoU  prom- 
ised to  settle  with  plaintiff  for  the  work ;  and  defendant 
denying  this,  and  denying  any  promise  or  liability  to  the 
plaintiff. 

'^  3.  It  does  not  seem  to  be  established  or  claimed,  that 
DriscoU  was  the  owner  of  the  building  or  premises  on  or 
about  which  the  work  was  done ;  or  that  he  had  any  inter- 
est in  them  which  would  make  him  liable,  without  an 
agreement  or  promise  on  his.  part — ^so  that  the  plaintiff's 
daim  rests  upon  the  alleged  promise  or  undertaking  of 
DriscoU  that  he  would  settle  for,  or,  in  effect,  be  responsible 
for  the  work. 

"  4.  If  you  find  i5pom  the  evidence  that  at  or  prior  to  the 
time  when  plaintiff  did  the  work,  DriscoU  promised  the 
plaintiff  as  above  mentioned,  and  that  the  plaintiff  did 
the  work  relying  upon  such  promise  and  looking  to  Dris- 
coU therefor,  the  plaintiff  is  entitled  to  recover  therefor, 
notwithstanding  DriscoU  had  no  interest  in  the  prem- 
ises. But  if  it  was  agreed  that  plaintiff  should  do  the 
work  for  Callan  or  look  to  him  for  the  pay,  or  that  plaint- 
iff had  a  settlement  with  Callan  which  included  or  covered 
the  work  here  sued  for,  then  plaintiff  cannot  recover. 

"  5.    So  far  as  there  is  a  conflict  in  the  evidence,  it  is  your 
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43ole  province  to  reconcile  it  if  you  can ;  or,  if  you  cannot, 
to  determine  which  is  true  and  which  is  untrue,  and  you 
are  to  give  such  weight  to  the  testimony  of  any  witness  as 
yoQ  may  deem  it  entitled  to  under  all  the  circumstances  of 
the  case. 

"  6.  The  burden  of  proof  is  upon  the  plaintifiF  to  estab- 
lish his  case  by  a  fair  preponderance  of  evidence  to  your 
satisfaction.  If  he  has  failed  in  that,  you  should  find  for 
defendant.  But  if  he  has  so  established  his  daim,  either 
as  to  the  whole  or  any  part  of  it,  then,  to  the  extent  to 
which  he  has  so  established  it,  you  should  find  for  the 
plaintiff,  adding  interest  at  7  per  cent  per  annum  to  the 
first  day  of  this  term,  viz.:  October  5,  1885." 

These  were  excepted  to  by  the  defendant  below,  and  the 
giving  of  the  same  is  now  assigned  for  error. 

The  instructions  conform  to  the  testimony  in  the  case, 
and  there  was  no  error  in  giving  the  same. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmep. 
The  other  judges  concur. 


Th:b  State  op  Nebbaska,  ex  eel.  R.  D.  Stearns, 
Y.  R.  H.  Corner,  W.  M.  Gillespie,  M.  D.  Tif- 

TASY,  AND   E.  C.  WiGGENHORN. 

OoDBtitiitiODal  Law:  bxgistbation  of  votebs.  Under 
the  constitution  of  the  state  of  Nehraska,  which  prescribes  the 
qualifications  of  voters,  and  provides  that  all  elections  shall  be 
^ree,  and  there  shall  be  no  hindrance  or  impediment  to  the  right 
«f  a  qnalifled  voter  to  exercise  the  elective  franchise,  a  registra- 
tion law  which  absolutely  deprives  an  elector  of  the  right  to 
^ote  nnleas  registered  on  one  of  four  days,  the  last  one  being 
ten  days  prior  to  the  election,  is  void. 
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2.  :  .  A  registry  law,  so  far  as  it  provides  for  a  reg- 
ister of  qualified  electors  to  be  made,  and  which  constitutes  such 
registration  one  mode  of  proof  of  the  elector's  right,  and  so  far 
as  it  might  require  an  elector  whose  name  is  not  upon  such  reg- 
ister to  make  other  reasonable  proof  of  his  right  to  the  judges 
of  election  at  the  time  of  offering  his  vote,  would  be  valid.  But 
where  it  absolutely  deprives  the  elector  of  his  vote  unless  pre- 
viously registered  upon  certain  days  named  in  the  law,  it  ia 
void. 


:  .  A  registry  law,  to  be  valid,  must  be  reason- 
able and  impartial,  and  calculated  to  facilitate  and  secure  the 
ooDStitutional  right  of  suffrage,  and  not  to  subvert,  or  inJDri- 
ously,  unreasonably,  or  unnecessarily  restrain,  impair,  or  im- 
pede the  right.      Vide  Daggett  v.  HuOon^  43  Ohio  St.  Rep.,  548. 

:    .     The  act  "  to  amend  the  election  laws  for  met- 


ropolitan cities  and  cities  of  the  first  class  in  the  state  of  Ne« 
braska  "  (Laws  1887,  394),  being  in  contravention  of  that  dauae 
of  the  constitution  that  "no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title,  and  no  law 
shall  be  amended  unless  the  new  act  contains  the  section  or 
sections  so  amended,  and  the  section  or  eections  so  amended 
shall  be  repealed,"  is  void. 

Original*  action  in  the  nature  of  quo  icarranto  to  test 
the  right  of  respondents  to  hold  offices  as  judges  of  elec- 
tion in  the  fourth  ward  of  the  city  of  Lincoln  under  the 
provisions  of  Laws  1887,  Ch.  39. 

C  0.  Whedon  and  Harwoody  Ames  &  Kdly,  for  relator. 

BiUingsley  &  Woodwardy  for  respondents. 

Eeese,  J. 

The  question  presented  in  this  cause  is  the  constitution- 
ality of  chapter  39  of  the  session  laws  of  1887  (Compiled 
Statutes  1887,  Ch.  26a).  The  principal  contention  is,  that 
the  act  violates  the  provisions  of  section  22  of  the  bill  of 
rights,  article  1  of  the  constitution  of  this  state.  This  seo- 
tion  is  as  follows :  "  All  elections  shall  be  free ;  and  there 
shall  be  no  hindrance  or  impediment  to  the  right  of  a  qual- 
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ified  voter  to  exercise  the  elective  franchise."  The  act  in 
question  consists  of  82  sections^  and  cannot  be  set  out  with- 
out extending  this  opinion  to  an  unreasonable  length,  how- 
ever desirable  it  might  be  to  do  so.  We  therefore  must 
be  content  to  refer  to  what  may  seem  to  be  the  more  ob- 
jectionable sections,  as  briefly  as  may  be,  yet  giving  them 
such  consideration  as  the  importance  of  the  question 
requires. 

The  title  of  the  act  in  question  is,  ^^  An  act  to  amend  the 
election  laws  for  metropolitan  cities,  and  cities  of  the  first 
class  in  the  state  of  Nebraska." 

So  far  as  the  subject  of  registration  is  concerned  it  must 
be  sufficient  to  say  that  it  is  made  the  duty  of  the  city  coun- 
cil of  cities  of  the  class  named  in  the  act  to  appoint  four 
judges  of  election  and  two  poll  clerks  for  each  election  dis- 
trict, in  the  month  of  September  of  each  year,  the  officers 
so  appointed  to  hold  their  offices  for  the  term  of  one  year, 
unless  sooner  removed  by  the  mayor.  The  judges  of  elec- 
tion shall  constitute  the  board  of  registration,  each  one  of 
whom  shall  be  provided  with  a  roister.  They  shall  meet 
together  and  organize  as  such  board  and  register  such  elec- 
tors of  the  election  district  as  may  personally  appear  for 
that  purpose  on  the  following  days,  and  then  only,  to-wit : 
On  Tuesday  four  weeks,  the  Wednesday  of  the  third  week, 
and  Friday  and  Saturday  of  the  second  week  preceding 
the  day  of  the  November  election  in  each  year.  No  per- 
son  shall  be  registered  except  those  who  personally  present 
themselves  for  that  purpose,  and  to  all  such  an  oath  must 
be  administered  to  truly  answer  such  questions  as  may  be 
put  to  them  touching  their  place  of  residence,  name,  place 
of  birth,  qualifications  as  an  elector,  and  right  to  register 
and  vote. 

The  examination  resulting  in  favor  of  the  applicant,  his 
name  is  entered  upon  each  of  the  four  registers,  the  proper 
memorandum  being  made  in  the  several  cohimns  thereof. 
On  each  day  of  general  registration,  and  before  adjourning, 
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the  board  is  required  to  "  enter  in  each  of  two  books  pre- 
pared for  that  purpose^  one  of  which  shall  be  known  as 
the  public  copy  of  4he  registers,  and  the  other  of  which 
shall  be  known  as  the  election  bureau  copy  of  the  regis- 
ters, all  such  names  and  residences,  and  all  such  dates,  in- 
formation, and  statements  as  during  the  day  have  been  en- 
tered by  the  judge  of  election  in  the  registers  provided  for  ** 
by  the  act.     ^'  The  whole  six  books  shall,  on  each  of  said 
days,  after  a  completion  of  such  copies  of  the  roisters,  be 
careftdly  compared  throughout,  so  that  each  of  the  registers 
and  copies  thereof  shall  in  every  respect  agree  with  each 
other,  and  contain  the  name  and  residence  of  each  person 
who  shall  have  applied  for  r^stration,  and  the  fact  re- 
specting him,  as  the  same  shall  have  been  stated  by  him 
and   entered  in  their  roisters."     The  time  in  which  the 
board  may  be  in  session  each  day  is  from  eight  o'clock  in 
the  morning  until  nine  o'clock  in  the  evening.     ^'  For  all 
powers,  authority,  and  duties ''  prescribed,  and  "  all  actions 
of  the  board,  or  of  said  judges,  save  where  such  authority 
is  specifically  allowed  to  each  of  said  judges,  the  concur- 
rence or  assent  of  a  majority  of  all  the  judges  of  election 
in  any  election  district,  must  in  all  cases  be  obtained." 
Section  twenty-four  of  the  act  contains  the  following  pro- 
vision :     "  The  judges  of  election  in  each  election  district 
of  the  city  shall,  on  the  day  of  any  election  therein,  have 
with  them,  at  the  polling  place  in  said  district,  the  reg- 
isters provided  for  in  this  chapter.  ,  They  shall  each  make 
use  of  one  of  said  registers  for  guidance  on  said  day,  and 
no  vote  shall  be  received  from  any  person  whose  name 
shall  not  be  found  by  at  least  three  (3)  of  them,  to  be 
upon  at  least  three  (3)  of  said  roisters  as  a  qualified  voter. 
The  chairman  of  the  judges  in  such  election  district  shall, 
if  present,    and  if  absent,  then  one  of  the  other  judges, 
fihall,  upon  any  person  offering  to  vote,  announce  in  a  loud, 
clear,  and  distinct  manner  the  name  of  such  person,  and 
no  ballots  shall  be  received  by  either  of  the  judges  and  de- 
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posited  in  any  of  the  ballot  boxes,  until  at  least  three  of 
said  judges  shall,  as  hereinbefore  provided,  have  examined 
and  found  the  name  of  such  person,  afid  have  declared  the 
same,  and  that  such  person  is  entered  as  a  qualified  voter, 
when,  if  the  vote  of  such  person  is  received,  at  least  three 
of  the  judges  shall  write  in  the  appropriate  column,  bearing 
the  heading  *  voted,'  and  opposite  the  name  of  such  per- 
son, the  word  'yes/  " 

By  the  foregoing  it  will  be  seen  that  the  right  of  any 
elector  to  vote  must  depend  upon  his  registration  within 
the  four  days  set  apart  for  that  purpose,  and  upon  the 
further  fact  that  on  election  day  his  name  must  be  found 
by  at  least  three  of  the  judges  upon  three  of  the  registers. 
If  not  registered  on  one  of  those  days — no  matter  what 
may  have  prevented — ^he  can  not  vote.  If  he  has  rois- 
tered and  by  mistake  his  namejhas  been  left  off  two  of  the 
rasters,  he  is  equally  disfranchised.  He  cannot  roister, 
nor  can  the  registry  be  corrected  on  election  day. 

We  enter  upon  the  examination  of  the  question  involved 
in  this  case  with  a  full  appreciation  of  its  gravity  and  of 
the  reluctance  of  courts  to  set  aside  the  acts  of  the  legisla- 
ture as  unconstitutional,  and  are  mindful  of  the  well  es- 
tablished rule,  that  a  law  will  be  upheld  if  it  can  without 
doing  violence  to  the  fundamental  law ;  yet  it  is  a  judicial 
duty,  and  one  from  which  we  cannot  escape,  to  carefully 
consider  the  question,  and  if  the  act  is  in  violation  of  the 
constitution  to  so  declare  it. 

Section  1  of  article  VII.  of  the  constitution — entitled 
Rights  of  Suffrage — provides  that  every  male  person  of 
the  age  of  twenty-one  years,  of  the  classes  enumerated, 
"shall  be  an  elector,''  and,  of  course,  entitled  to  vote. 
Would  the  act  in  question  hinder  or  impede  the  exercise 
of  that  right?  This  question  is  not  a  new  one  in  this 
country,  and  the  decisions  of  courts  of  last  resort  in  the 
different  states  have  been  substantially  unanimous  in  hold- 
ing such  laws  absolutely  void.     It  has  been  quite  as  uni- 
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formly  held  that  proper  and  reasonable  registration  laws 
are  valid,  not  as  imposing  an  additional  necessary  qualljiea- 
tiorty  created  by  statute,  but  as  a  method  of  proving  the 
existence  of  the  qualifications  required  by  the  constitution. 
This,  so  long  as  kept  within  the  bounds  of  reason,  is 
deemed  to  be  a  proper  and  just  protection  against  fraud, 
and  a  preservation  of  the  purity  of  elections,  upon  which 
must  depend  the  safety  and  perpetuity  of  republican  forms 
of  government. 

In  Dells  V.  Kennedy,  49  Wis.,  565,  it  was  held  by  a  ma- 
jority of  the  court  that  wh^ere  an  elector  possessed  the 
qualifications  prescribed  by  the  constitution  as  an  elector, 
he  was  vested  with  the  constitutional  right  to  vote,  and 
that  it  was  not  within  the  power  of  the  1^'slature  to 
change,  impair,  add  to,  or  abridge  it  in  any  respect,  and 
that  an  act  which  provided  that  no  vote  should  be  received 
at  any  general  election,  unless  the  name  of  the  person  offer- 
ing to  vote  be  on  the  register  previously  completed  by  a 
board  of  registry,  was  void.  The  same  in  substance  was 
declared  to  be  the  law  in  The  State  v.  Baker,  38  Id.,  71. 

In  Daggett  v.  Hudson,  43  Ohio  St.,  548,  the  same  ques- 
tion was  before  the  supreme  court  of  Ohio,  and  the  same 
conclusion  was  reached,  after  a  careful  examination  and  col- 
lation of  the  decisions  of  the  supreme  courts  of  the  various 
states,  in  an  exhaustive  opinion  written  by  Judge  Atherton. 
Among  the  cases  examined  as  sustaining  the  decision  of 
that  court  were :  Page  v,  Allen,  58  Pa.  St.,  338 ;  Dells  v. 
Kennedy,  supra;  State,  ex rel.  Wood,  v.  Baker,  38  Wis.,  71 ; 
Edmonds  v.  Banbury,  28  Iowa,  267 ;  Monroe  v.  Collins, 
17  Ohio  St.,  666 ;  and  to  which  we  may  add  White  v.  The 
County  of  Multnomah,  10  Pac.  R.  (Or.),  484.  Some  of 
the  cases  cited  go  to  the  extent  of  holding  that  any  law  re- 
quiring the  r^stration  of  voters  is  void,  as  hindering  and 
impeding  the.  exercise  of  the  elective  franchise,  but  we 
are  quite  well  convinced  that  such  holding  is  clearly  at 
variance  with  reason  and  the  weight  of  authority.     The 
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true  rule  undoubtedly  is,  that  the  legislature  may  require 
registration  under  reasonable  restrictions  as  proof  of  the  pos- 
session of  the  qualifications  prescribed  by  the  constitution, 
but  that  the  voter  shall  have  the  right  to  prove  himself  to 
be  an  elector,  register  and  vote  at  any  time  prior  to  the 
dosing  of  the  polls  on  election  day.  It  would  doubtless 
be  competent  to  require  more  proof  on  that  day  than  if  the 
voter  had  previously  registered,  but  it  should  be  left  within 
his  power  to  furnish  such  proof,  if  it  existed,  and  exercise 
his  right.  As  said  in  some  of  the  decisions  referred  to, 
the  fact  that  the  name  is  not  on  the  register  is  a  challenge 
by  statute  of  the  person  offering  the  vote,  and  that  chal- 
lenge should  be  overcome  by  proof.  But  this  is  not  the 
case  before  us.  By  the  act  under  consideration  but  four 
days  in  the  year  are  given  to  register,  and  then  only  when 
three  of  the  judges  of  election  are  present.  It  matters  not 
how  imperative  the  demands  of  the  voter  elsewhere  during 
those  four  days  may  be,  or  whether  his  absence  is  en- 
forced by  sickness  of  himself  or  family,  or  unavoidable 
detention  from  the  voting  district  in  which  he  may  reside, 
he  is  disfranchised.  Furthermore,  he  may  appear  before 
the  judges  for  the  purpose  of  registration,  and,  although 
he  may  have  been  a  resident  and  voter  in  the  election  dis- 
trict for  a  quarter  of  a  century,  take  the  required  oath, 
answer  the  questions  propounded,  in  short,  comply  with 
the  requirements  of  the  law  in  every  particular;  yet,  if  on 
election  day  his  name  is  not  found  on  three  of  the  four 
roisters,  his  vote  cannot  be  received.  The  suggestion  that 
such  a  law  would  not  be  a  "hindrance  or  impediment  to 
the  right  of  a  qualified  voter  to  exercise  the  elective  fran- 
chise," as  is  forbidden  in  the  section  of  the  constitution 
above  quoted,  is  so  manifestly  unreasonable  that  the  neces- 
sity for  further  argument  ceases. 

There  are  other  considerations  presented  affecting  the 
constitutionality  of  the  act  in  question,  which  we  deem  it 
necessary  to  notice  briefly. 
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The  first  section  is  clearly  amendatory  of  section  8  of 
chapter  41  of  the  Compiled  Statutes  of  1885.  By  that 
section  certain  days  are  declared  to  be  public  holidays 
to  be  observed  in  the  matter  of  the  presenting  and  pro- 
testing of  commercial  paper.  The  section  under  considera-  . 
tion  amends  that  section  by  adding  to  the  days  named  the 
days  upon  which  general  or  local  elections  shall  be  held  in 
the  cities  named;  yet  no  reference  is  made  to  the  section 
amended  as  required  by  section  11  of  article  III.  of  the 
constitution.  Applying  the  rule  stated  in  SmaUs  v.  White^ 
4  Neb.,  353;  there  would  seem  to  be  an  infraction  of  the  con- 
stitution in  this  particular. 

Section  247  of  the  criminal  code  defines  the  terms  "  fel- 
ony*' and  "misdemeanor"  to  be,  that  a  felony  is  such  an 
ofiense  as  may  be  punished  by  death  or  imprisonment  in  the 
penitentiary,  and  "any  other  ofiense  is  a  misdemeanor;" 
while  sections  68,  70,  and  71  of  the  act  under  considera- 
tion seem  to  ignore  this  section,  and  declare  persons  con- 
victed of  the  ofienses  mentioned  guilty  of  a  misdemeanor, 
but  fix  the  punishment  at  confinement  in  the  penitentiary. 

The  act  is  quite  crude,  and  it  would  be  quite  impracti- 
cable, if  not  impossible,  to  comply  with  many  of  its  pro- 
visions. 

By  section  3  of  the  act  to  incorporate  metropolitan  cities^ 
•it  is  provided  that  such  cities  may  include  an  area  not  to 
exceed  twenty-five  square  miles,  including  any  township 
or  village  organization  within  such  limits,  which  organ- 
ization shall  thereupon  terminate.  This  must  necessarily 
include  territory  remote  from  the  business  center  of  the 
city  where  large  buildings,  telegraph  stations,  etc.,  could 
not  be  found,  but  the  act '  requires  that  no  place  shall .  be 
designated  by  the  mayor  as  a  place  for  holding  elections 
which  will  not  provide  an  unoccupied  space  allowed  in 
front  of  the  ballot  boxes,  which  shall  be  equivalent  to 
"  forty  feet  square,"  sixteen  hundred  square  feet.  A  pa 
trolman  shall  carry  the  result  of  the  election,  as  found  by 
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the  canvass,  '^  to  the  police  headquarters  where  the  polling 
is  located ;  and  the  captain  or  sergeant  or  other  officer  in 
charge  shall  immediately  transmit  by  telegraph  or  other- 
wise, the  result  of  such  statement  to  the  city  council/' 

By  section  57  a  number  of  acts  and  omissions  are  de- 
clared to  be  illegal,  and  it  is  declared  that  if  any  person 
shall  aid,  counsel,  or  advise  the  commission  of  any  act  for- 
bidden by  law  or  by  the  act  (many  of  which  are  simple 
misdemeanors  of  the  lower  class),  or  shall  omit  to  do  an  act 
required  by  law  to  be  done,  the  party  guilty  of  the  act  or 
default  shall  be  adjudged  guilty  of  a  felony,  and  committed 
to  the  penitentiary  for  a  term  not  less  than  one  nor  more 
than  five  years.  All  the  expenses  of  an  election  in  any 
county  are  declared  to  be  a  cUy  charge,  by  the  eighty-first 
section  of  the  act. 

These  provisions  (and  many  others  which  might  be  cited) 
are  noticed  for  the  purpose  of  calling  attention  to  the  fact 
that  in  its  passage  the  act  has  not  received  the  care  which 
should  be  given  to  the  enactment  of  laws.  From  a  com- 
parison with  the  election  law  of  the  state  of  New  York 
applicable  to  the  city  of  New  York,  it  is  plain  that  the  act 
in  question  has  been  created  by  a  somewhat  random  selec- 
tion of  sections  from  that  law  without  any  reference  to 
their  adaptability  to  the  laws  and  constitution  of  this  state 
or  our  system  of  government,  and  hence  is  almost,  if  not 
entirely,  incapable  of  enforcement. 

The  act  being  unconstitutional,  the  prayer  of  the  petition 
is  granted. 

Judgment  acxx>bdingly. 

The  other  judges  concur. 


18 
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\fx  Ss  Charlotte  A.  Dblaney,  plaintipp  in   error,  v. 

[Jl  g{  Chrissy  Linder  and  others,  dependants  in 

ERROR. 

1.  Contract:    ooxsTRUcrnoH.    The  oontaract  sued  on  examined 

and  oonstmed. 

2.    :    .    When  a  contract  has  been  rednoed  to  writing, 

as  a  general  rale  of  law  rerbal  evidence  is  not  allowed  to  be 
given  of  whajt  passed  between  the  parties  either  befi>re  the  writ- 
ten instrument  was  made  or  during  the  time  of  its  preparation, 
so  as  to  add  to  or  subtract  firom  or  in  any  manner  to  yary  or 
qualify  the  written  contract 

3.    :    :    EVIDENCE.    After  a  contract  has  been  reduced 

to  writing,  it  is  competent  for  the  parties,  at  any  time  before 
breach  of  it,  by  a  new  contract,  not  in  writing,  either  altogether 
to  waive,  dissolve,  or  annul  the  former  agreement,  or  in  any 
manner  to  add  to,  or  subtract  fh>m,  or  vary  or  qualify  the  terms 
of  it;  which  is  to  be  proved  partly  by  the  written  agreement 
and  partly  by  the  subsequent  verbal  terms,  engrafted  upon 
what  will  be  thus  left  of  the  written  agreement. 

Error  to  the  district  court  for  Lancaster  countj.  Tried 
below  before  Chapman,  J. 

MarqiLetty  Deweeae  &  Hall,  for  plaintiff  in  error. 

J.  R  Webster,  W.  E.  Stewart,  and  CSiarUa  H.  Fox-^ 
worthy,  for  defendants  in  error. 

Cobb,  J. 

This  was  an  action  of  ejectment  for  a  certain  lot  and 
house,  which  the  plaintiff  had  sold  to  the  defendants  on  con- 
tract, which  contract  plaintiff  claimed  the  defendants  had 
forfeited  by  failing  to  make  the  payments  therein  provided 
for. 

There  was  a  second  trial  to  the  court,  with  findings  and 
judgment  for  the  defendants.  The  plaintiff  brings  the 
cause  to  this  court  on  error  and  assigns  the  following 
errors: 
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1.  The  decision  and  judgment  of  the  court  was  not 
sustained  by  sufficient  evidence. 

2.  The  decision  of  the  court  was  contrary  to  law. 

3.  The  court  erred  in  excluding  evidence  that  was 
offered  by  plaintiff  to  show  the  real  contract  that  was  made 
between  the  parties  as  to  the  sale  of  the  lot  and  the  pay- 
ment of  interest  on  the  deferred  payments. 

4.  For  errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  plaintiff. 

5.  The  court  erred  in  rendering  a  decision  against  the 
plaintiff  and  in  fitvor  of  the  defendant 

6.  The  court  erred  in  overruling  the  motion  of  the 
plaintiff  for  a  new  trial. 

I  copy  from  the  bill  of  exceptions  the  contract  of  sale 
under  which  the  defendant  went  into  the  possession  of  the 
premises : 

''This  agreement,  made  this  18th  day  of  June,  in  the 
year  1885,  between  Charlotte  A.  .Delan^^.of  the  first 
part,  and  Chrissie  Linder,  of  the  state  of  Nebraska,  of  the 
second  part,  witnesseth,  that  in  consideration  of  the  stipula- 
tions herein  contained,  and  the  payments  to  be  made,  as  is 
hereinafter  specified,  the  first  party  hereby  agrees  to  sell 
unto  the  second  party  lot  E  of  Brock's  subdivision  of  lots 
one  and  two  in  block  eighty-seven  (87),  city  of  Lincoln, 
Nebraska,  for  the  sum  of  three  thousand  dollars,  on  which 
the  said  second  party  hath  paid  the  sum  of  forty  dollars, 
being  the  first  monthly  payment.  And  the  said  second 
party,  in  consideration  of  the  premises,  hereby  agrees  to  pay 
to  the  first  party,  at  First  Nat.  Bank,  Lincoln,  Neb.,  the 
following  sums  of  principal  and  interest,  at  the  several 
times  named  below : 

Amt.  Eridenoeof 
Wlien  Dae.  Interest       PriDoipal.  Payment. 

« Due  Aug.  1,1886      $40  

«    Sept  1,1885       40  

«    Oct  1,1886       40  
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And  forty  dollars  on  thefirstday  of  each  month  thereafter, 
until  this  contract  is  fulfilled.  Said  payments  to  bear  7 
per  cent  interest  per  annum,  payable  with  each  payment. 
After  12  payments  are  made  the  first  party  agrees  to  make 
deed  and  take  a  mortgage  for  balance  of  payments. 

"  And  it  being  mutually  understood  that  the  above  prem- 
ises are  sold  to  the  said  second  jwirty  for  improvement  and 
cultivation,  the  said  party  hereby  ftirther  agree?  and  obli- 
gates herself,  heirs,  and  assigns,  that  all  improvements 
placed  upon  said  premises  shall  remain  thereon  and  shall 
not  be  removed  or  destroyed  until  final  payment  for  said 
land.  And  further,  that  she  will  punctually  pay  said  sums 
of  money  above  specified  as  each  of  the  sums  become  due, 
and  that  she  will  regularly  and  seasonably  pay  all  taxes 
and  assessments  upon  said  premises  for  the  current  year  of 
1885  and  thereafter. 

"  In  case  the  said  party,  her  legal  representatives  or  her 
assigns,  shall  pay  the  several  sums  of  money  aforesaid  punc- 
tually and  at  the  several  times  above  mentioned,  and  shall 
strictly  and  literally  perform  all  and  singular  the  agree- 
ments and  stipulations  aforesaid  aftier  their  true  tenor  and 
intent,  then  the  first  party  will  ftirnish  to  the  said  second 
party,  her  heirs  or  assigns  (upon  request  of  the  first  party 
at  Lincoln,  Nebraska,  and  the  surrender  of  this  contract), 
a  good  and  sufficient  warranty  deed  free  and  clear  of  all 
incumbrances,  except  as  against  such  taxes  as  may  be  as- 
sessed against  said  lands,  and  as  against  any  and  all  acts 
done  and  suffered  by  said  purchaser  or  her  assigns,  subse- 
quent to  the  date  of  this  contract. 

^^  But  in  case  the  second  party  shall  fail  to  make  the  pay- 
ments aforesaid,  or  any  of  them,  punctually  and  upon  the 
strict  terms  and  times  above  limited,  and  likewise  to  per- 
form and  complete  all  and  each  of  the  agreements  and  stip- 
ulations aforesaid,  strictly  and  literally,  withoutany  failure 
or  default,  the  times  of  payment  being  of  the  essence  of 
this  contract,  then  the  party  of  the  first  part  shall  have  the 
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right  to  declare  this  contract  null  and  void,  and  all  rights 
and  interests  thereby  created  or  then  existing  in  favor  of 
the  said  second  party,  or  derived  under  this  contract,  shall 
utterly  cease  and  determine,  and  the  premises  hereby  con- 
tracted shall  revert  to  and  revest  in  said  first  party  (with- 
out any  declaration  of  forfeiture  or  any  act  of  re-entry,  or 
without  any  other  act  by  said  first  party  to  be  performed, 
and  without  any  right  of  said  second  party  of  reclamation 
or  compensation  for  moneys  paid  or  improvements  made), 
as  absolutely,  fully,  and  perfectly  as  if  this  contract  had 
never  been  made,  and  it  is  further  agreed  on  the  part  of  the 
purchaser  that  a  failure  to  pay  any  installment  of  principal 
or  interest,  or  a  failure  to  keep  any  of  the  covenants  and 
agreements  herein  made  by  her,  shall  work  a  forfeiture  of 
all  her  rights,  and  that  thereupon  the  first  party,  if  she  so 
elects  (and  the  purchaser  hereby  waives  any  notice  of  such 
election),  treat  the  purchaser  as  a  tenant  holding  over  and 
at  sufferance,  and  proceed  against  said  purchaser  by  sum- 
mary action  of  forcible  entry  and  detainer  to  recover  pos- 
session. And  it  is  further  stipulated  that  no  assignment  of 
the  premises  shall  be  valid  unless  the  same  shall  be  en- 
dorsed hereon  or  permanently  attached  hereto  and  counter- 
signed by  the  first  party  (for  which  purpose  this  contract 
must  be  sent  to  her  by  mail  or  otherwise),  and  that  no 
agreement  or  condition  or  relations  between  the  second 
party  and  her  assignees,  or  any  other  person  acquiring  title 
or  interest  from  or  through  her  shall  preclude  the  first 
party  from  the  right  to  convey  the  premises  to  the  said 
second  party  or  her  assignees  on  the  surrender  of  this  agree- 
ment, and  the  payment  of  the  unpaid  portion  of  the  pur- 
chase money  which  may  be  due  to  the  first  party.  In  wit- 
ness of  which  both  parties  have  signed  these  presents,  in 
duplicate,  on  the  day  and  year  above  written." 

Signed  and  acknowledged  by  both  parties. 

There  was  evidence  that  at  the  time  of  the  making  of  the 
contract  the  premises  were  in  the  possession  of  one  Gasford,  a 
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tenant  of  the  plaintiff.  His  tenancy  seems  to  have  been  from 
month  to  month.  He  received  no  notice  of  the  sale  of  the 
premises^  or  that  the  plaintiff  •desired  him  to  remove  there- 
from^ until  on  or  about  the  last  day  of  June,  and  being  un- 
able to  procure  another  house,  he  did  not  vacate  the  prem- 
ises until  the  16th  day  of  July.  There  is  also  evidence 
tending  to  prove  that  there  was  an  agreement  or  under- 
standing between  the  plaintiff  and  defendant,  that  the  first 
or  cash  payment,  which  is  admitted  not  to  have  been  made 
at  the  date  of  contract,  as  therein  expressed,  should  not  be 
made,  nor  the  time  upon  which  the  monthly  payments 
were  to  be  computed  commence  to  run  until  the  plaintiff 
diould  be  able  to  deliver  possession  of  the  premises  to  the 
defendant,  which  she  could  not  then  do  on  account  of  their 
occupancy  by  Gasford. 

It  seems  that  the  contract  was  left  at  the  First  National 
Bank  until  the  defendant  got  the  possession  of  the  prem- 
ises, at  which  time,  or  shortly  afterwards,  she  made  the 
first  or  cash  payment  at  the  bank  and  took  up  the  contracts 
This  payment  was  made  on  the  27th  day  of  July.  Upon 
the  defendant's  theory  no  interest,  or  but  a  trifle,  was  due 
on  this  payment.  The  second  payment  of  $40  was  made 
on  the  7th  day  of  September,  and  no  interest  was  paid  on 
it.  The  third  payment  of  $87.42  was  made  on  the  20th 
day  of  October. 

It  appears  that  on  the  15th  day  of  October,  five  days 
before  the  last  payment  was  made,  as  stated  above,  the  son 
and  agent  of  the  plaintiff  served  upon  .the  defendant  a  de- 
mand in  writing  for  the  payment  of  principal,  allied  to  be 
due  October  1st,  and  interest,  to  the  amount  of  $64.18,  and 
notifying  her  that  unless  the  same  be  paid  within  five  days, 
he  would  take  steps  to  annul  the  contract  and  recover  pos- 
session. By  said  demand  and  notice  plaintiff  ignored  the 
oral  modification  of  said  contract,  as  claimed  by  the  de- 
fendant, whereby  the  payments  were  to  commence  to  run 
at  the  date  of  the  delivery  of  the  possession  of  the  premises 
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to  her^  and  claimed  interest,  on  monthly  rests,  upon  the 
whole  of  the  unpaid  principal.  The  defendant  tendered  a 
payment  of  $40,  on  the  9th  day  of  November,  which  was 
refused. 

Upon  the  trial,  the  defendant  tendered  to  the  plaintiff 
the  sum  of  $1,006.80.  The  plaintiff  offered  to  prove  by 
the  person  who  drew  up  the  written  contract,  and  other 
witnesses,  that  ^'  the  matter  of  the  computation  of  interest 
was  talked  over  there  at  the  time  the  contract  was  drawn, 
and  it  was  the  intention  of  the  parties  who  were  drawing 
this  contract  that  the  payment  of  interest  with  each  $40.00 
was  to  be  the  interest  on.  the  full  purchase  price  that  was 
unpaid  at  that  date,''  which  offer  being  objected  to  by  de- 
fendant, the  objection  was  sustained.  This  ruling  of  the 
court  is  assigned  as  error. 

This  case  seems  to  turn  upon  the  two  points  contended 
for  by  the  defendant,  to-wit : 

1.  That  by  the  terms  of  the  contract,  she  was  only  to 
pay  the  sum  of  forty  dollars  each  month,  and  interest  on 
forty  dollars  from  the  date  of  the  contract  to  the  time  of 
such  payment. 

2.  That  by  the  subsequent  oral  agreement  between  the 
parties  the  time  for  the  making  of  the  first  or  cash  payment 
was  changed  from  the  18th  day  of  June,  the  day  on  which 
the  contract  was  actually  made,  to  the  16th  or  17th  day  of 
July  the  day  on  which  she  was  let  into  possession. 

Upon  a  careful  reading  of  the  contract,  we  are  all  of  the 
opinion  that  the  defendant's  construction  of  its  terms  is 
correct,  and  that  it  will  bear  no  other. 

Upon  the  second  point  there  is  a  sharp  conflict  in  the 
evidence.  The  defendant  swears  to  it,  and  the  plaintiff 
denies  it.  It  would  be  sufficient  for  our  purpose  that  the 
trial  court,  whose  especial  province  is  to  weigh  and  decide 
upon  the  effect  of  conflicting  evidence,  decided  in  favor  of 
the  defendant,  but  it  may  not  be  out  of  place  to  observe 
that  it  was  altogether  reasonable  and  just  that  the  plaintiff, 
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being  unable  to  deliver  the  premises  promptly,  should  have 
agreed  to  a  suspension  of  her  right  to  demand  the  payment 
of  either  installments  or  interest  until  the  defendant  was 
let  into  the  use  and  enjoyment  of  the  property. 

Upon  the  point  arising  upon  the  refusal  of  the  court  to  let 
in  evidenoe  to  vary  the  terms  of  the  contract,  it  is  deemed 
sufficient  to  say  that  the  contract  is  sued  on,  and  set  out  in 
the  petition  without  any  allegation  of  mistake  or  fiulure 
therein  to  truly  express  the  terms  of  the  contract,  or  prayer 
for  its  reformation,  and  it  is  deemed  to  be  too  well  settled 
to  call  for  the  citation  of  authorities  that  such  all^^tion 
and  prayer  are  indispensably  necessary  as  a  foundation  for 
the  admission  of  such  evidence.  The  following  from  the 
opinion  of  Denman,  C.  J.,  in  the  case  of  Goes  v.  Lord 
Nugent,  5  Barn.  &  Ad.,  64,  cited  in  the  opinion  in  Mo- 
Niah  V.  Reynolds,  95  Pa.  S.,  483,  is  believed  to  possess  the 
rare  merit  of  being  applicable  to,  if  not  conclusive  of, 
both  the  above  points.  "  By  the  general  rules  of  the  com- 
mon law,  if  there  be  a  contract  which  has  been  reduced 
into  writing,  verbal  evidence  is  not  allowed  to  be  given  of 
what  passed  between  the  parties,  either  before  the  written 
instrument  was  made  or  during  the  time  it  was  in  a  state 
of  preparation  so  as  to  add  or  subtract  from,  or  in  any 
manner  to  vary  or  qualify  the  written  contract;  but  after 
the  agreement  has  been  reduced  into  writing  it  is  compe- 
tent to  the  parties  at  any  time  before  breach  of  it,  by  a  new 
contract  not  in  writing,  either  altogether  to  waive,  dissolve, 
or  annul  the  former  agreement,  or  in  any  manner  to  add 
to,  or  subtract  from,  or  vary  or  qualify  the  terms  of  it, 
and  thus  to  make  a  new  contract;  which  is  to  be  proved, 
partly  by  the  written  agreement,  and  partly  by  the  subse- 
quent verbal  terms  engraft;ed  upon  what  will  be  thus  left 
of  the  written  agreement." 

There  was  a  supplemental  answer  filed  by  the  defendant, 
setting  up  an  accord,  satisfaction,  and  settlement  of  the  mat- 
ters involved  in  the  case  after  the  filing  of  the  original 
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answer,  which  was  denied  by  the  plaintiff,  and  qaite  a  mass 
of  testimony  was  taken,  applicable  to  the  issue  thus  raised. 
No  point,  however,  is  made  upon  this  branch  of  the  case, 
either  in  the  petition  in  error  or  the  brief  of  counsel.  It 
has,  therefore,  not  been  examined. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed.* 

The  other  judges  concur. 


Henry  D.  Ebtabrook,  plaintiff  in  error,  v.  Mrs. 
E.  W.  Hateroth,  defendant  in  error. 

Forcible  Entry  and  Detention.  The  action  of  forcible  entry 
and  detainer  under  the  statute  being  a  ci^il  remedy  to  recoYer 
the  poeseaBion  of  premiaea  unlawfully  and  with  force  withheld 
from  the  plaintiff,  it  will  be  sufficient  to  aoatain  the  charge  of 
forcible  detainer,  that  the  party  unlawfully  in  possession  reAiaes 
to  vacate  the  premises  on  lawful  notice  so  to  do.  Campbdl  v, 
Cooneradt,  22  Kans.,  704,  approved  and  followed.  Ifywt  v.  Koe- 
nig,  5  Neb ,  419. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakelby,  J. 

JEstabrook  &  Irvine^  for  plaintiff  in  error. 

John  X.  Webster^  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  forcible  entry  and  detainer  brought 
before  a  justice  of  the  peace  in  Douglas  county  to  recover 
the  possession  of,  a  dwelling  house  in  the  city  of  Omaha. 
Judgment  was  rendered  before  the  justice  in  favor  of  the 
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plaintiflF.  On  appeal  to  the  district  coart^  judgment  was 
rendered  in  favor  of  the  defendant. 

The  testimony  tends  to  show  that  in  July,  1882,  one 
Margaret  McCoy  owned  an  iindivided  half  rnterest  in  the 
property  in  question,  the  other  half  being  owned  by  one 
Voroe,  the  latter,  being  in  possession  and  receiving  the 
rents  and  profits;  that  Mrs.  McCoy  consulted  the  plaint- 
iff as  to  the  best  means  of  securing  her  rights,  and  being 
without  funds  to  prosecute  an  action,  it  was  agreed  that  the 
plaintiff  should  take  the  necessary  steps  to  enforce  her 
rights  at  his  own  costs  and  expense,  the  proceeds  of  the  liti- 
gation or  compromise  to  be  equally  divided  between  the 
plaintiff  and  Mrs.  M.;  that  in  pursuance  of  this  agreement^ 
the  plaintiff  entered  into  negotiations  with  Mr.  Voroe,  who^ 
after  consulting  with  his  attorneys,  conceded  the  right  of 
Mrs.McCoy  to  an  undivided  half  of  the  property  in  dispute. 
Mrs.  McCoy  thereupon  took  possession  of  the  dwelling 
in  controversy.  The  plaintiff  testifies  that,  "  Mrs.  McCoy 
having  possession  of  that  place  early  in  1883,  turned  over 
to  me  the  west  half  of  the  double  frame  building,  and  I 
received  the  rents  from  that  house  for  several  months,  re- 
ceipting for  them  in  my  own  name,  and  gave  notice  to  the 
tenants  to  quit  in  my  own  name,  and  rented  it — I  won't 
say  that — I  didn't  rent  it,  until  finally  one  day  she  came 
to  me  and  said  her  daughter,  who  was  occupying  the  east 
half  of  the  double  frame  building,  wished  to  exchange,  and 
I  excliataged  the  west  half  for  the  east  half,  and  gave  notice 
to  my  tenant  to  quit,  purely  as  a  matter  of  accommoda- 
tion to  Mrs.  McCoy.  No  sooner  was  my  tenant  out,  than 
that  very  day^-certainly  the  next  morning — ^possession 
was  taken  by  a  man  named  Davis;  at  that  same  time^ 
either  that  day  or  the  next  day  afterward,  a  deed  was  filed 
of  Mrs.  McCoy's  entire  interest  in  that  property  to  Wil- 
liam Vorce.  I  commenced  a  forcible  entry  and  detainer 
suit. 

^^  I  commenced  suit  and  prosecuted  it  to  final  judgment.. 
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.Here  is  the  complaint  in  that  forcible  entry  and  detainer 
suit.  [Producing  a  paper.]  I.  was  placed  again  in  pos* 
session  of  that  property  by  the  officer/* 

In  this  he  is  corroborated  by  the  testimony  of  Mrs.  Mo- 
Coy.  The  plaintiff  having  obtained  possession  of  the 
premises  under  the  proceedings  mentioned  in  his  testimony, 
thereupon  leased  the  same  to  Davis  by  the  following  in* 
strument : 

"  Omaha,  July  20,  1883. 

"  This  mem.  witnesseth  that  W.  P.  Davis  rents  of  E. 
&  H.  Estabrook  the  east  one-half  of  double  house,  lot  7, 
block  22,  for  an  indefinite  period.  That  in  the  event  of 
moving,  said  Davis  agrees  to  hold  possession  for  said  Esta- 
brook until  they  procure  other  tenants.  Terms,  $12  per 
month  in  advance. 

"W.  P.  Davis, 

"H.  D.  Estabrook." 

On  the  26th  day  of  May,  1883,  Mrs.  McCoy  conveyed 
all  her  interest  in  the  property  in  question  to  Vorce,  the 
deed  being  filed  for  record  on  the  30th  of  that  month. 
The  plaintiff  seems,  however,  afterwards  to  have  remained 
in  possession  of  the  premises  by  his  tenant,  and  remained 
in  possession  until  tlie  4th  of  September,  1883.  On  that 
day  it  is  alleged  that  Davis  moved  out  of  the  dwelling  in 
controversy,  and  that  the  defendant  on  the  same  day  rented 
said  dwelling  from  the  attorney  of  Vorce,  received  the  key 
from  Davis,  and  on  the  next  day  took  possession  of  the 
property.  The  defendant  claims  to  have  had  no  notice, 
either  actual  or  constructive,  of  the  interest  of  the  plaintiff 
in  the  dwelling  in  dispute. 

The  principal  error  complained  of  is  in  giving  the  fol- 
lowing instruction : 

"  As  to  the  character  of  acts  which  would  constitute  foroe 
within  the  meaning  of  the  law,  it  is  not  sufficient  that  the 
entry  or  the  detention,  or  both,  were  unlawful  and  against 
the  consent  of  the  plaintiff,  or  that  possession  was  obtained 
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by  unlockiDg  the  door  with  a  key  obtained  from  a  tenant 
then^  or  latdy^  in  possession^  or  that  the  defendant^  after 
demand  of  possession  by  plaintiff,  refused  to  surrender  them. 
But  if  you  are  satisfied  from  the  evidence  that  defendant 
was  prepared,  and  intended  to  retain  the  possession  by 
foroe  and  violence,  and  that  plaintiff  was  justified  in  so  be- 
lieving, this  would  be  sufficient  to  show  such  force  as  the 
law  contemplates.'^  This  was  excepted  to,  and  is  now  as- 
signed for  error. 

Section  1019  of  the  civil  code  provides  that,  "Any  jus- 
tice, within  his  proper  county,  shall  have  power  to  inquire, 
in  the  manner  hereinaft;er  directed,  as  well  against  those 
who  make  unlawful  and  forcible  entry  into  lands  and 
tenements,  and  detain  the  same,  as  against  those  who,  hav- 
ing a  lawful  and  peaceable  entry  into  lands  and  tenements, 
unlawfully  and  by  force  hold  the  same;  and  if  it  be  found, 
upon  such  inquiry,  that  an  unlawful  and  forcible  entry  has 
been  made,  and  that  the  same  lands  or  tenements  are  held 
by  force,  or  that  the  same,  after  a  lawful  entry,  are  held 
unlawfully,  then  said  justice  shall  cause  the  party  com- 
plaining to  have  restitution  thereof.'^ 

The  proper  construction  of  a  similar  section  in  the  code 
of  Kansas  was  before  that  court  in  Campbell  v.  Ooonradt,  22 
Kas.,  707,  where  it  is  said:  "The  object  of  the  statute  is 
to  prevent  fights,  violence,  or  other  breaches  of  the  peace, 
and  a  party  who  is  wrongftilly  ousted  in  his  absence  of  his 
premises  by  another,  and  on  demand  is  reftised  possesion, 
need  not  put  himself  in  danger  of  personal  violence  before 
availing  himself  of  the  statute.  If  the  defendant  owns  the 
property  in  question  the  law  has  provided  abundant  means 
through  and  by  which  he  can  assert  his  rights  without  the 
unlawful  action  taken  by  him.  He  had  no  right  to  use 
force  to  possess  himself  of  the  lot.  Avnatcorih  v,  Barry, 
35  Wis.,  136.  Jarvis  v.  Hamilton,  19  Wis.,  202.  Allen 
V.  Tobias,  77  111.,  169.  Childress  v.  Black,  9  Tei^., 
317.     Minor  v,  Lnncan,  64  Ga.,  516.    Emsley  v.  Ben^ 
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nett,  37  Iowa,  15.  Many  of  the  decisions  referred  tci  by 
counsel  for  defendant  are  not  applicable  under  the  pro- 
visions of  our  statute  of  forcible  entry  and  detainer. 
Those  which  require  a  great  degree  of  force  or  personal 
violence  to  be  used,  or  threatened,  in  order  to  consti- 
tute forcible  entry  or  forcible  detainer,  are  not  satis- 
factory in  view  of  the  fact  that  one  of  the  main  purposes 
of  the  law  is  to  preserve  the  peace  and  quiet  of  society/^ 

The  case  was  again  before  the  supreme  court  of  that 
state,  and  is  reported  in  25  Kas.,  227,  where  the  former 
ruling  was  adhered  to. 

At  common  law  a  forcible  detainer  is,  ''Where  one  who 
has  entered  peaceably  retains  his  possession  by  force,  as  if 
he  threatens  to  do  bodily  harm  to  any  person  who  shall 
attempt  to  enter,  uses  a  larger  quantity  of  arms  than  is 
usual  for  protection,  or  assembles  a  crowd  of  people  to  re- 
pel the  approach  of  others."  3  Chitty  Cr.  L.,  1121.  And 
the  punishment  being  by  indictment,  it  was  necessary  to 
charge  therein  an  actual  breach  of  the  peace  and  violence, 
as  no  indictment  would  lie  for  a  mere  civil  injury,  how- 
ever obnoxious  the  trespass.  3  Burr.,  1701,  1706,  1731. 
8  T.  Rep.     3  Chitty  Cr.  L.,  1121. 

The  words,  "  with  a  strong  hand,"  distinguish  the  in- 
dictable offense  from  the  civil  trespass,  and  at  least,  a  pub- 
lic breach  of  the  peace  must  appear.  8  T.  Rep.,  361.  3 
Chitty  Cr.  L.,  1123.  Under  the  statute,  however,  the  ac- 
tion of  forcible  entry  and  detainer  is  not  a  criminal  pro- 
ceeding. It  is  designed  as  a  speedy  and  effective  means  to 
recover  possession  of  premises  from  persons  unlawfully 
and  with  force  holding  the  same.  The  word  "  force  "  is 
used  in  a  very  different  sense  from  the  construction  placed 
upon  it  at  common  law ;  it  simply  means  the  refusal  of  a 
party  unlawfully  in  possession  of  premises  to  which  he 
has  no  right  of  possession  to  leave  the  same. 

In  Myers  v.  Koeaig,  5  Neb.,  422,  it  is  said :  "  One  great 
object  of  the  forcible  entry  act  is  to  prevent  even  rightful 
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owners  from  taking  the  law  into  their  own  hands,  and  at- 
tempting to  reoover  by  violence  what  the  remedial  powers 
of  a  court  would  give  them  in  a  peaceful  mode.'' 

This,  in  our  view,  is  a  correct  statement  of  the  law,  and 
will  be  adhered  to.  The  instruction  above  set  forth  is 
therefore  erroneous,  and  the  judgment  is  reversed  and  the 
oause  remanded  for  further  proceedings. 

Keybjrseo  ajstd  bemakbed. 

The  other  judgee  concur. 


R.  A.  Stewart,  plaiktipf  ik  erkok,  v.  Rudolph 

SCHKEIDEB,  DEFEKDAKT  IN  ERBOB. 

1.  Waler  Course :  obstbuotiovs:  ovbbflow.  AandBweie 
owners  of  adjoining  lands  oyer  which  the  waters  of  Spring 
branch  flowed  without  any  definite  channel.  A,  to  protect  his 
land  against  snch  flow,  dng  a  ditch  along  the  line  between  him- 
self and  B,  and  raised  an  embankment  along  said  ditch,  anA 
thereby  obstructed  the  natural  flow  of  water  ftom  the  land  oj 
B.  B  thereupon  enjoined  A  from  keeping  up  said  embankment* 
and  a  decree  by  stipulation  was  entered  whereby  A  was  required 
to  •  make  and  keep  three  openings,  each  at  least  one  rod  in 
width  in  snch  embankment.  Afterwards  the  lands  of  B  were 
oyerflowed  by  the  waters  of  Spring  branch  being  thrown  back 
upon  them.  A  verdict  having  been  returned  in  favor  of  B  for 
$275  damages,  EM^  First,  that  if  the  overflow  was  caused  by 
A  closing  the  openings  in  the  embankment  in  question,  he  was 
liable  for  the  damages  resulting  therefrom.  Second,  there  being 
a  direct  conflict  in  the  testimony  as  to  the  character  of  the  em. 
bankment  and  the  cause  of  the  injury,  the  case  was  one  proper 
to  submit  to  a  jury. 

12.  Instructions  set  out  in  the  opinion,  ffOdf  Properly  given,  and 
certain  instructions  asked  properly  rei^ised. 

Ebbob  to  the  district  court  for  Nemaha  counly.    Tried 
below  before  Pound,  J. 
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J.  jB.   WAder  and  TT.  E.  Stewarty  for  plaintiff  in  error 

1.  But  for  the  stipulation  and  decree  in  the  former  ac- 
tion curtailing  the  rights  of  the  defendant  Stewart's 
dominion,  he  might  lawfully  have  done  all  that  he  is 
charged  with  doing ;  that  is,  have  diked  his  land  against 
the  flow  of  surface  water.  There  was  no  course  for  the 
water  that  had  been  lost  in  the  morass,  and  it  is  but  or- 
dinary straggling  surface  water  that  in  times  of  rain  and 
flood  came  out  over  these  lands.  These  Stewart  might 
divert.  Pyle  v.  Richards,  17  Neb.,  181.  Davis  v. 
Jjondffreen,  8  Neb.,  43. 

2.  On  the  evidence  the  defendant  should  have  had  a 
verdict  There  was  no  obligation  of  maintenance  on 
Stewart's  part,  and  the  work,  if  once  done,  discharged  him 
of  all  obligation  except  to  permit  the  flow  to  continue.  It 
would  require  proof  of  active  interference  on  his  part,  and 
there  was  none.  The  verdict  was  therefore  not  sustained 
by  sui&cient  evidence,  and  is  contrary  to  law. 

3.  There  was  fatal  error  in  the  instructions. 
Contributory  n^ligence  of  the  plaintiff  bars  recovery 

if  by  ordinary  care  damages  might  have  been  averted. 
Omaha  Horse  Bailway  Co,  v,  Doolittle,  7  Neb.,  485. 
Johnson  v.  M.  P.  R.  R.  Co,,  18  Id.,  691. 

4.  Where  there  was  an  attempt  to  perform  and  no 
complaint  of  the  manner  of  performance,  the  case  is  anal- 
ogous to  a  case  of  contract  and  like  attendant  circum- 
stances, and  in  such  case  there  should  be  a  notice  or  de- 
mand from  the  one  claiming  performance  had  not  been 
<lone  upon  the  one  required  to  perform.  Till  demand  no 
action  lies.  Woolner  v.  Hill,  93  N.  Y.,  677.  Davison 
T.  Jersey  Company  Associates,  71  N.  Y.,  333.  Hayes 
<7.  Morrison,  38  N.  H.,  90. 

W.  H.  Kdligar  and  /.  8,  StuUy  for  defendant  in  error. 
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1.  In  this  case  the  question  involved  is  one  of  fact,  and 
to  a  great  extent  depends  upon  the  degree  of  credit  to  be 
given  to  the  witnesses ;  on  the  point  whether  the  three 
openings  were  made  at  the  time  and  in  the  manner  re« 
quired  by  the  stipulation  and  decree,  there  was  a  direct 
conflict  between  plaintiff's  and  defendant's  witnesses,  and 
it  is  evident  that  both  cannot  be  true.  This  being  the  case 
the  jury  were  the  sole  judges  of  their  credibility  and  the 
verdict  must  stand.  Donovan  v.  Yard,  16  Neb.,  34. 
High  V.  Merchants  Bank,  6  Neb.,  155.  (yLeary  v.  Iskey, 
12  Neb.,  136. 

2.  On  instructions  cited.  Tootle  v,  Cliflon,  22  Ohio 
State,  254.     1  Sutherland  on  Damages,  245.     3  Id.,  381  • 

Maxwell,  Ch.  J. 

The  plaintiff  allies  in  his  petition,  '^that  the  said 
plaintiff  was  the  owner  of  and  in  the  actual  oocuj>ation 
and  possession  of  the  north-east  quarter  of  section  nine- 
teen, town  four  N.,  range  fourteen  east,  Nemaha  county^ 
Nebraska,  from  about  the  first  day  of  January,  1880^ 
until  about  the  first  day  of  June,  1885;  that  the  defend- 
ant was,  and  yet  is,  the  owner  of  and  in  the  actual 
occupation  and  possession  of  the  east  half  of  the  south- 
west quarter,  and  the  west  half  of  the  south-east  quarter 
of  section  nineteen,  town  four  N.,  range  fourteen  east, 
Nemaha  county,  Nebraska ;  that  in  the  summer  of  1882^ 
the  stdd  defendant  proceeded  to  and  was  building  and 
constructing  a  ditch  and  embankment  along  the  north 
line  of  his  premises  herein  described  in  such  a  manner  as 
to  turn  all  the  water  arising  from  '  Spring  Branch '  away 
from,  its  natural  course  and  direction,  which  was  over  and 
across  the  defendant's  premises,  and  precipitated  said  wa- 
ters in  and  upon  the  premises  of  the  plaintiff  herein  men- 
tioned, to  the  great  damage  and  injury  of  the  plaintiff; 
that  the  district  court  of  Nemalia  county,  Nebraska,  did^ 
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on  the  2d  day  of  September,  a.d.  1882^  grant  and  allow 
a  temporary  order  of  inj  unction,  by  which  said  order  of 
injunction  the  defendant  was  restrained  from  fiirther  pur- 
suing the  building  and  completing  of  the  said  ditch  and 
said  embankment  until  such  time  as  a  final  hearing  on  the 
petition  praying  said  order  of  injunction  might  be  had; 
that  by  the  mutual  agreement  of  the  plaintiff  and  de- 
fendant in  this  action,  they  being  plaintiff  and  defend- 
ant in  the  injunction  proceeding  begun  in  September,  1882, 
in  this  court,  as  well  as  by  the  judgment  and  oonsid. 
eration  of  the  district  court  of  this  county  at  the  March 
term  thereof,  a.d.  1883,  the  said  temporary  order  of  in- 
junction was  made  final,  perpetual,  and  mandatory,  and 
said  defendant  was  enjoined  and  restrained  from  fiirther 
making  of  any  ditch  and  embankment,  such  as  was  de- 
scribed in  the  petition  in  that  cause,  and  the  said  defendant 
agreed  to  and  was  required  by  the  said  order  to  make 
three  clear,  clean  openings  in  the  said  embankment,  which 
was  then  erected  and  completed,  each  of  said  openings  to 
be  at  least  one  rod  wide,  and  said  openings  located  as  fol- 
lows: one  opposite  and  just  south  of  the  south-west  corner 
of  the  plaintiff's  said  land  mentioned  in  the  petition  in 
that  cause,  which  is  the  same  land  above  mentioned  as  hav- 
ing been  owned  by  plaintiff;  and  one  such  opening  to  be 
ten  rods  west  of  the  said  south-west  corner  of  said  plaints 
iff 's  land,  and  the  third  said  opening  to  be  forty  rods  east 
of  the  said  south-west  corner  of  said  plaintiff's  land,  and 
eaid  defendant  was  to  have  the  right  to  build  ditches  on 
his  own  land  in  the  said  locality,  of  sufficient  dimensions 
to  gather  and  back  water  towards  the  ^ Muddy'  creek^ 
said  ditches  to  be  free  from  embankments,  and  the  said 
three  openings  and  ditches  were  ordered  to  be  made  and 
completed  within  thirty  days  from  the  date  of  said  order 
and  stipulation ;  that  the  said  order  and  stipulation  was 
dated  the  twentieth  day  of  March,  a.d.  1883;  that  the 
defendant  wholly  disregarded  and  in  each  and  every  par- 
19 
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ticular  disobeyed  and  violated  the  said  stipulation  and 
order  of  injunction  so  made  perpetual  by  the  judgment 
and  consideration  of  the  district  court  of  Nemaha  county, 
by  failing,  neglecting,  and  refusing  to  make  the  said  three 
openings  at  the  time  required  by  the  said  order  of  injunc- 
tion, and  by  continuing  and  completing  the  said  ditches 
with  embankments;  that  information,  charging  the  defend- 
ant with  the  violation  of  the  said  injunction,  having  been 
filed  in  the  district  court  of  said  county,  the  said  defend- 
ant was  by  the  judgment  and  consideration  of  the  said 
district  court  at  the  April  term  thereof,  a.d.  1885,  upon  a 
full  hearing  of  all  the  allegations  and  proofs,  the  defend- 
ant being  in  court  in  person  and  by  counsel,  adjudged 
guilty  of  contempt  of  court  for  his  violation  of  the  said 
order  of  injunction,  and  was  required  to  enter  into  further 
security  for  his  faithful  observance  of  the  injunction ;  that 
in  consequence  of  the  failure  of  the  defendant  to  obey  the 
said  injunction,  and  by  his  fiulure  and  refusal  to  make  said 
three  openings  in  said  embankment  at  the  time  specified  in 
the  said  order  of  injunction,  and  in  consequence  of  his 
building  and  completing  the  said  ditches  with  embank- 
ments contrary  to  the  said  order  of  injunction,  the  west 
eighty  acres  of  the  plaintifi^'s  land,  mentioned  in  this  peti- 
tion, was  overflowed  and  a  large  body  of  water  was  backed 
onto  the  said  eighty  acres  and  there  remained  for  about 
the  space  of  fifleeen  days,  which  said  wrongs  and  injuries 
occurred  in  the  month  of  June,  J  884,  and  thereby  and  in 
consequence  of  the  said  overflow  fifty  acres  of  growing 
corn  of  the  said  west  eighty  acres  were  wholly  ruined  and 
destroyed,  and  plaintiff's  premises  were  greatly  injured 
and  damaged ;  that  by  reason  of  and  in  consequence  of  the 
said  oveiflow  complained  of  above,  plaintiff  suffered  the 
loss  and  total  destruction  of  twelve  tons  of  good  and  mer- 
chantable hay  stacked  on  the  said  premises. 

^^  Plaintiff  has  suffered  damages  in  the  sum  of  one  thou- 
sand dollars,  no  part  of  which  has  ever  been  paid ;  plaint- 
iff therefore  prays  judgment  against  the  defendant  for  the 
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sum  of  one  thousand  dollars^  together  with  costs  of  suit 
and  for  such  other  and  further  relief  as  justice  and  equity 
may  require." 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  to  a  jury  the  following  stipu- 
lation was  introduced  in  evidence :  ^^The  said  parties  stip- 
ulate and  agree  that  injunction  as  prayed  against  defend- 
ant's making  any  embankment  such  as  is  described  in  the 
petition  be  made  perpetual^  with  a  mandatory  order  that 
defendant  shall  make  three  clear  and  clean  openings  in  the 
said  embankment  which  he  has  already  erected  in  the 
premises,  each  of  said  openings  to  be  one  rod  wide,  and 
shall  be  located  as  follows :  one  opposite  and  just  south  of 
the  south-west  comer  of  plaintiff's  land,  described  in  the 
petition,  and  one  such  opening  shall  be  ten  rods  west  of 
said  south-west  comer  of  plaintiff's  said  premises,  and  the 
third  said  opening  shall  be  forty  rods  east  of  said  south- 
west comer  of  plaintiff's  said  premises. 

''  And  defendant  shall  have  the  right  to  make  ditches  on 
his  own  land,  free  and  clear  of  embankments,  [that  will 
gather  and  back  water]  towards  the  Muddy  to  the  extent 
of  his  line,  and  plaintiff  will  furnish  right  of  way  from 
defendant's  line  to  extend  such  ditch  to  the  Muddy  free  of 
charge.  The  ditch  from  defendant's  east  line  eastward  to 
the  Muddy  shall  be  made  by  the  defendant  to  correspond 
in  size  and  depth  with  the  ditch  west  of  there. 

''  The  said  three  openings  in  embankment  and  said  ditch 
shall  all  be  made  by  defendant  within  one  month  from  this 
date.  Plaintiff  shall  pay  the  defendant  ten  dollars,  and 
defendant  shall  pay  all  costs  herein. 

''  Judgment,  decree,  and  order  shall  be  entered  accord- 
ing to  this  agreement. 

"  March  20th,  1883. 

"EuDOLPH  Schneider, 

''By  J.  H.  Broody,  AWy. 
"R.  A.  Stewart, 
"JBy  J?.  G.  Wilkimon,  Agt.  and  AWy.'' 


292       SUPREME  CXDURT  OF  NEBRASKA, 

Stewart  t.  Bchneider. 


It  appears  that  a  decree  was  CDtered  in  that  case  in  con- 
formity to  the  above  stipulation.  The  testimony  covers 
•1 14  pages,  and  the  substance  of  it  is  contained  in  that  of 
the  witnesses,  Games  and  Stewart.  A.  Carnes,  a  witness 
called  by  the  plaintiff  below,  testified  in  substance  as 
follows : 

"  Lived  seventeen  years  within  one  and  one-fourth  miles 
of  premises;  plaintiff  is  my  son-in-law;  know  the  ditch, 
which  is  about  half  a  mile  long ;  plaintiff's  west  J  of 
north-east  J,  19-4-14,  is  north  of  the  ditch,  and  Stewart 
and  Kleckner's  land  south ;  all  the  parties  were  resident 
occupiers  in  1 884.  The  ditch  is  about  eight  feet  wide  un- 
til it  gets  to  Mr.  Kleckner's  comer.  On  March  20,  1883, 
about  fifty  or  sixty  rods  of  embankment  was  thrown  up  on 
south  side  of  ditch,  running  perhaps  fifty  rods  east  of 
Schneider's  south-west  corner.  On  March  23  or  24, 1 884, 
I  went  along  the  whole  ditch,  and  there  appeared  to 
be  a  dense  embankment ;  a  ditch  due  south  from  the  end 
of  the  east  line  of  Schneider's  west  eighty,  with  north  end 
filled  up,  and  a  continuous  embankment  from  there  to  the 
bluffs,  and  the  water  there  was  fift;een  inches  more  on 
Schneider's  land,  where  he  lost  his  corn  crop  by  reason,  of 
the  water  striking  the  embankment,  except  in  a  few  places 
where  it  seeped  through,  than  it  was  on  Stewart's.  Part 
of  the  ditch  was  constructed  east  of  Schneider's  south-west 
corner,  and  a  part  west  at  the  time  of  the  injunction.  The 
ditch  constmcted  west,  afl^r  the  injunction,  to  the  bluffs, 
averaged  eight  feet  (in  some  places  it  might  have  been  ten 
feet)  and  fift;een  inches  deep ;  and  the  eastern  part  on  to  tlie 
Muddy,  where  it  was  perhaps  all  on  Schneider's  land, 
some  dirt  was  thrown  out  on  the  north  side,  but  the  heavi- 
est portion  on  the  south  side;  depth  of  about  six  inches, 
until  it  empties ;  there  was  a  considerable  washout  on  the 
Muddy. 

^^The  defendant  told  me  he  made  that  ditch  shortly  after 
high  water  in  March,  1884.     At  the  Muddy  the  ground  is 
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higher  than  at  the  west,  and  needed  no  embankment  to 
back  the  water;  but  where  there  was  an  embankment  on 
that  east  part  it  would  not  be  more  than  four  inches  average, 
and  the  height,  width,  and  depth  of  the  ditch  are  smaller 
than  the  eastern  part,  generally.  The  embankment  raised 
to  the  bluffs  after  the  injunction  about  corresponds  with  the 
embankment  built  before  the  injunction,  the  ditch  in  some 
places  being  about  ten  feet  wide,  and  from  a  foot  to  (in 
one  place)  twenty-two  inches  before  water  could  get  over 
the  embankment.  In  the  latter  part  of  June,  1884,  I  saw 
the  water  on  Schneider's  corn  field,  and  it  had  more  the 
appearance  of  .a  lake  than  a  corn  field,  for  some  time,  so 
that  further  tillage  was  impossible,  and  forty  to  forty-five 
acres  was  destroyed,  the  reason  of  the  overflow  being  that 
Bennett's  and  Spring  branch,  instead  of  going  in  their  natural 
course — south-east — ^were  thrown  by  the  embankment  back 
over  the  land  as  I  saw  it.  And  so  it  will  continue  while 
these  things  remain,  while  (since  the  embankment)  I  never 
saw  much  water  on  the  land  south  of  it.  The  corn  crop 
was  good  up  to  the  overflow ;  aft;er,  it  looked  scalded  and 
not  worth  cultivating ;  and  I  saw  it  after  it  was  matured 
and  would  not  have  gathered  the  crop  for  it.  Am  a  farmer 
but  prefer  not  to  state  the  value  of  that  crop  just  before 
the  overflow." 

On  cross-examination,  he  testified : 

"  When  Stewart  was  stopped  by  the  injunction,  I  don't 
think  he  had  got  as  far  east  as  Kleckner's  ditch.  The 
mouth  of  Spring  branch  is  about  twenty  rods  north  of  the 
ditch,  and  before  the  embankment  the  flow  was  eight  to 
ten  rods  west  of  the  comer,  and  the  other  (Bennett's)  water 
passed  on  ten  or  twelve  acres  of  grass  land  west  of  the 
farming  land,  in  its  course  south-east,  and  then  off  onto 
Stewart's  land  and  run  south-east  on  Schneider's  W.  line. 
Where  Bennett's  water  struck  the  grass  land  there  was 
once  fifteen  or  twenty  rods  of  ditch,  which  Schneider  cut 
one  or  two  spades  wide,  but  don't  tliink  that  ditch  was 
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brought  within  a  rod  of  the  other  ditch.  I  think  it  stop* 
ped  two  or  three  rods  back — I  cannot  state.  It  now  enterB 
Stewart's  ditch.  That  ditch  was  dug  to  turn  the  wsAest 
south,  where  it  struck  the  grass,  and  it  would  pass  Stewart's 
anyway.  Schneider's  ditch  was  east  of  the  flow  of  Spring 
branch.  Where  Spring  branch  conies  on  the  Muddy,  the 
bottom  land  it  is  nearly  level,  with  grass  and  weeds  in  the 
old  channel,  and  may  be  now,  since  Stewart's  ditch,  black 
weeds  near  to  the  center  of  the  com  field,  and  may  be  also 
pools.  The  strip  of  grass  on  Schneider's  south-west  comer 
is  the  lowest  of  his  land.  For  the  last  seventeen  yeara 
there  has  never  been  a  duck  pond  in  the  center  of  Schneider's 
corn  ground,  and  water  did  not  stand  there  before  the  ditdi 
was  made.  .  It  is  higher  on  the  Muddy  than  west.  The 
land  was  first  broken  in  1873,  and  Schneider  raised  cropa 
from  1875  to  1884,  there  being  one  entire  failure  in  1883^ 
when  the  overflow  of  the  Muddy  took  all  the  crops  in  the 
bottom.  A  part  of  first  crop  (wheat)  in  1876  was  lost  I 
have  not  known  an  entire  failure  till  the  embankment^ 
when  a  crop  was  planted.  About  March  20  or  24,  1884, 
I  went  to  examine  the  embankment,  because  fifty  acres  of 
Schneider's  land  was  overflowed  to  a  depth  of  one  foot  to 
fifteen  inches.  I  went  to  see  the  situation,  and  not  for  the 
purpose  of  a  lawsuit,  and  I  have  no  money  interest  iu 
this  suit.  I  was  there  about  the  latter  part  of  June,  1884, 
and  at  other  times.  When  I  saw  it  on  March  24,  1884, 
the  embankment  began  at  Kleckner's  corner,  and  was  con- 
tinuous west.  It  was  extended  continuously  to  the  hlnth 
since  the  injunction.  The  temporary  injunction  was  served 
after  harvest,  1882.  I  saw  the  first  embankment  in  the 
fall  of  1883,  and  also  saw  it  when  partly  constructed  in 
the  fore  part  of  the  season.  From  Stewart's  east  line  to 
the  Muddy,  in  March,  1886,  the  ditch  was  narrow  and 
shallow,  with  not  capacity  to  carry  one-tenth  of  Spring 
branch,  and  more  dirt  is  thrown  out  south  and  north,  but 
that  ditch  would  not  make  a  high  embankment.   I  described 
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that  ditch  as  six  inches  deep,  but  it  gets  deeper  west.  At 
the  west,  a  part  of  the  water  nsed  to  run  over  Schneider's 
land;  and  there  were  several  places  where  water  could  stand 
in  winter,  but  it  dried  or  run  off  at  the  time  the  other  land 
was  ready  for  the  plow.  The  ditdi  does  not  carry  off  the 
water ;  it  backs  on  a  portion  of  Schneider's  field. 

**  It  is  not  the  fact  that  there  is  «  strip  of  grass  land 
north  of  the  ditch  higher  than  the  ditch.  I  saw  the  ditch 
between  March  20  and  24, 1884,  measured  eight  feet  wide 
at  many  places  west  of  Kleckner's  comer,  but  did  not 
mtasure  it  myself.  From  the  time  the  injunction  was 
made  perpetual  till  March,  1884,  I  did  not  go  to  the  ditch 
and  embankment  to  examine  them.  I  thought  the  matter 
tattled.  I  cannot  state  the  situation  in  March,  1883.  In 
1884  there  were  heavy  rains,  the  Muddy  did  not  overflow, 
and  the  flow  I  speak  of  came  from  Spring  branch  and  the 
place  above.  The  ditch  was  highest  at  the  north  so  the 
water  could  not  pass.'' 

One  Dawson,  a  surveyor,  testified  that  he  had  taken  levels 
of  the  ditch  and  embankment,  and  that  an  obstruction  at 
the  ditch  embankment  which  would  raise  the  water  six 
inches  would  cause  it  to  flow  back  on  the  land  of  the  plaint- 
iff below  from  300  to  500  feet.  He  also  produced  a  plat 
made  by  himself  from  his  surveys. 

B.  A.  Stewart,  the  defendant  below,  testified,  in  sub- 
stance :  ^'  Under  the  stipulation  and  injunction  I  had  to 
open  the  ditch  from  Kleckner's  corner,  and  to  make  three 
openings,  each  a  rod  wide-— one  ten  rods  west  of  Schneider's 
south-west  comer,  two  immediately  south  of  the  corner, 
and  three  forty  rods  east  of  that  comer.  This  was  March 
20th,  1883,  and  I  took  men,  plow,  and  scrapers,  and  finished 
the  work  in  twenty-one  or  twenty-two  days.  I  measured 
each  of  the  openings  a  rod  wide,  cutting  them  down  and 
clearing  them  out  to  the  sod,  and  they  have  always  been 
open  since  that  time.  In  the  spring  of  1882,  Schneider 
constructed  a 'ditch,  starting  from  the  south-west  comer  and 
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running  north  of  his  line  about  forty  rods^  building  an 
embankment  with  sod,  fence  fashion,  on  the  east  side  of  the 
ditch.  I  saw  that  ditch  would  throw  the  water  out  of 
this  big  hollow  on  my  haj  land,  instead  of  spreading  in  its 
natural  course  over  the  bottom,  and,  to  prevent  that,  in 
September  following,  I  commenced  a  ditch  on  my  north 
line  that,  with  the  consent  of  Kleckner,  would  carry  the 
water  into  his  ditch,  and  thence  into  one  I  had  further 
south,  and  so  into  the  Muddy.  I  would  have  made  that 
ditch  as  large  again  as  I  did,  but  Schneider  would  not  join 
in  the  expense.  I  meant  to  have  carried  that  ditch  to 
the  bluffs,  with  an  embankment  to  carry  the  water  off  my 
hay  ground,  but  I  was  stopped  by  an  injunction  eighty 
rods  from  Kleckner's  corner.  When  the  work  was  re- 
sumed, after  the  stipulation  and  decree,  in  place  of  making 
a  ditch  on  to  the  bluffs,  which  the  injunction  did  not  al- 
low, I  made  a  wide  fire-break,  to  keep  fire  from  the  bot^ 
tom,  by  scraping  the  sod  and  throwing  it  off  on  each  side. 
From  Kleckner's  corner  east  to  the  Muddy,  we  made  the 
ditch  so  as  to  take  the  flow  to  the  creek ;  near  Kleckner's 
comer  not  going  so  deep,  because  there  was  a  depression  of 
the  ground  there,  and  at  the  high  land  at  the  Muddy, 
where  the  ditch  emptied,  sinking  deeper,  so  as  to  get  the 
flow,  making  it  a  foot  deeper  than  the  stipulation  required. 
The  first  rain  in  the  spring  might  bring  enough  water  to 
fill  the  ditch.  The  ditch  kept  the  water  in  when  it  was 
not  full,  and  then  the  first  rain  that  came  it  flowed  along 
lively,  and  in  two  or  three  weeks  at  the  Muddy  bank  it 
had  excavated  a  rod  wide,  and  eight  or  nine  feet  deeper 
than  I  dug  it.  This  work  was  made  mandatory  on 
me  at  the  instance  of  Schneider,  and  he  paid  $10  towards 
it.  By  agreement  with  Kleckner,  I  stopped  the  mouth  of 
his  ditch  to  prevent  a  flow  of  water  on  his  land,  and  so 
that  it  would  run  on  to  the  Muddy.  On  Schneider's  land 
there  had  been  at  least  one  large  slough,  or  pond,  where 
the  water  stood   till  summer  evaporation,  atod   since  the 
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ditch  no  water  stays,  but  he  sues  me  for  destroying  his 
goose  hunting  ground.  The  south-west  part  of  Schneider's 
land,  where  he  claims  his  crop  was  destroyed,  is  like  mine 
in  that  neighborhood,  low  and  swampy,  and  little  value 
except  drained,  except  in  a  very  dry  year,  of  which  we 
have  not  had  very  many  lately.  It  is  impossible  for  that 
ditch,  as  it  has  been  since  1883,  to  back  water  on 
Schneider's,  for,  as  the  embankment  has  been,  you  might 
as  well  try  to  make  a  seive  hold  water  as  that.  The  cause 
of  the  destruction  of  his  crop  in  1884  was  heavy  rains.  I 
have  kept  record  over  twenty  years,  and  that  year  from 
June  to  July  31,  there  was  forty-one  days  the  ground  in 
the  bottom  was  wet  from  the  surface,  so  that  a  man  there 
working  would  sink  ankle  deep.  Other  crops  besides  his 
were  as  good  as  destroyed  by  overflow,  some  of  mine  in- 
eluded,  that  were  on  higher  ground.  The  strip  of  grass 
land  north  of  the  ditch  is  15  rods  wide  and  122  rods  long 
more  or  less.  In  the  flood  of  1883  the  plowed  land  north 
washed,  and  quite  large  quantities  of  mud  were  perma- 
nently deposited  on  the  grass  land,  and  some  washed  south 
of  me.  That  grass  land  used  to  be  his  lowest  land,  but 
after  the  wash  it  became  highest,  and  water  on  the  plowed 
land  would  have  to  rise  six  inches  before  it  got  over  the 
grass  land  so  as  to  run  to  the  creek.  I  examined  that  grass 
land  and  I  saw  two  old  stacks  of  hay  with  the  tope  settled 
in,  which  was  worthless.  In  1885  I  lost  seventy  tons  of 
hay  by  letting  it  get  that  way.  Taking  his  ('orn  crop  as 
it  has  been  described,  and  at  the  time  named,  and  to  take 
the  chance  of  its  coming  to  anything  on  that  land,  I  would 
put  its  value  at  $3  an  acre.  In  the  fall  of  1883  Schneider 
expressed  himself  satisfied  with  the  ditch  I  had  made,  but 
I  said  we  ought  to  have  joined  together  and  cut  a  big 
wide  opening  for  the  freshets.  He  did  nothing  to  the 
ditch  to  prevent  that  crop  being  destroyed  after  he  put  it 
in.  At  a  time  the  ditch  would  not  carry  all  the  water, 
and  the  overflow  would  go  on  my  land  and  into  my  ditch, 


298      SUPREME  COURT  OF  NEBRASKA, 

Stewwt  T.  Schneider. 

south ;  but  the  greater  part  of  the  time  the  ditch  carried 
the  water  ^^to  the  Muddy  creek.  I  am  satisfied  water 
uever,  during  that  time,  stood  on  his  grass  strip  twelve 
hours,  and  north  of  that  I  think  not  as  many  days  as  he 
claims  in  his  petition.  OrosS'exaTnined:  In  the  spring  of 
1884,  in  Rich's  implement  house,  at  Auburn,  I  did  not  tdl 
Schneider  I  had  done  all,  I  could  to  the  ditch,  and  if  he 
tried  anything  I  was  worth  enough  to  break  him  up.  He 
threatened  to  sue,  and  have  me  imprisoned,  and  I  said  ix^ 
him  if  he  would  show  me  what  he  wanted  I  would  do 
anything  to  keep  out  of  court.  He  said  I  had  stopped 
the  openings,  and  I  told  him  I  had  not.  There  was  no 
embankment  of  the  part  towards  the  hhxik.  From 
Schneider^s  south-west  comer  I  complied  with  the  settle- 
ment. The  ditch  will  carry  all  the  water  it  will  hold 
west  of  it,  but  it  is  not  large  enough  to  hold  all  the  water 
that  comes  to  it  sometimes,  and  the  stipulation  did  not  re^ 
quire  that.  I  have  done  more  than  the  stipulation  re* 
quired  in  getting  the  water  to  tlie  Muddy.  Where  the 
depression  was  I  leveled  the  ditch  by  the  bottom  and  not 
the  surface,  and  made  the  ditch  deep  enough  to  carry  as 
much  east  as  west  I  made  a  nice  job.  I  know  liiat 
Schneider's  grass  land  is  higher  than  his  plowed  land,  for 
I  have  been  there  many  times  along  the  ditch  every  spring 
and  summer  since  I  made  it,  and  in  1884  I  saw  water  on 
the  plowed  ground  when  there  was  none  on  the  grass. 
Afljer  the  flood  I  did  not  make  a  ditch  out  of  the  fire-break* 
That  was  only  plowed  and  scraped  once,  and  the  loose 
dods  scattered  over  my  land.'* 

The  testimony  of  the  other  witnesses  tends  to  corrobo- 
rate that  of  Carnes  and  Stewart.  The  jury  returned  a 
verdict  in  favor  of  the  plaintifp  below  for  the  sum  of 
$275,  upon  which  judgment  was  rendered.  The  first  ob- 
jection made  in  this  court  is,  that  the  verdict  is  not  sus- 
tained by  the  evidence.  This  objection,  however,  ib  un- 
availing, as  the  testimony  is  nearly  equally  balanced  and 
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the  case  is  one  proper  to  submit  to  the  jurj  to  determine 
the  &ct8. 

Second.  Objections  are  made  to  the  following  instruc- 
tions given  by  the  court : 

'^  1.  You  are  instructed  that  if  yon  believe  from  the 
evidence  that  ihe  plaintiff  and  defendant  entered  into  the 
stipulation,  and  a  decree  or  order  of  injunction  was  rendered 
thereon,  which  have  been  introduced  in  evidence,  and  if 
you  further  find  from  the  evidraoe  that  the  defendant  vio- 
lated the  terms  of  said  stipulation  and  decree,  or  order  of 
injunction,  as  alleged  in  petition,  and  in  consequence  of 
such  violation  the  plaintiff  has  been  damaged  as  in  the 
petition  alleged,  then  you  will  find  for  the  plaintiff. 

^'  8.  You  are  instructed  that  if  you  believe  from  the  evi- 
dence that  the  waters  in  the  vicinity  of  the  plaintiff's  lands, 
in  the  time  of  high  water,  collect  near  and  overflow  plaint- 
iff 's  land,  or  a  portion  thereof,  this  will  not  prevent  the 
plaintiff  from  recovering  damages  from  the  defendant.  If 
you  further  find  from  the  evidence  that  plaintiff  and  de- 
fendant entered  into  a  stipulation  for  a  decree  of  injunc- 
tion, as  claimed  in  the  petition ;  and  if  you  also  believe 
that  defendant  violated  said  stipulation  and  order  of  injunc- 
tion, as  claimed  in  the  petition,  and  that  in  consequence  of 
such  violation  a  larger  volume  of  water  was  forced  over  on 
plaintiff's  grounds,  or  that  a  larger  portion  of  plaintiff's 
land  was  overflowed,  or  that  said  water  was  held  there  for 
a  longer  time  as  the  result  of  said  violation  ;  if  you  believe 
from  the  evidence  there  was  such  a  violation,  and  that 
plaintiff's  crops  were  injured  to  a  greater  extent  than  they 
would  have  been  from  the  natural  overflow,  you  should  find 
for  the  plaintiff.  And  if  you  do  so  find,  then  the  measure 
of  damages  is  the  difference  in  amount  between  the  damage 
he  sustained  from  the  natural  overflow,  and  the  amount  of 
damage  caused  by  the  increased  overflow  of  his  land.  If 
you  find  there  was  such  increased  overflow,  and  in  your 
verdict  you  should  endeavor  to  repair  the  actual  loss,  if 
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you  find  the  plaintifi*  has  sustained  damages  as  claimed  in 
his  petition. 

"  3.  If  you  find  for  the  plaintifi^,  his  measure  of  recovery 
will  be  the  actual  injury  to  plaintifiT's  com  crop  and  hay  at 
the  time  and  place  they  were  damaged ;  if  you  find  from 
the  evidence  they  were  damaged  in  consequence  of  the  vio- 
lation of  said  stipulation  and  decree  by  defendant,  as  shown 
by  the  evidence." 

These  instructions  conform  to  the  testimony  in  the  case, 
and  there  was  no  error  in  giving  the  same. 

The  defendant  below  asked  the  following  instructions 
which  were  refused : 

"  1 .  The  jury  are  further  instructed  that  unless  you  find 
from  the  evidence  that  there  has  been  a  violation  on  the 
part  of  the  defendant  of  the  order  and  decree  of  injunction 
mentioned  in  plaintiff's  petition,  this  plaintiff  cannot  re- 
cover for  water  backed  upon  the  lands  of  plaintiff  by  the 
embankment  of  said  dit<!h,  unless  you  find  that  said  water 
€0  diverted  was  a  living  stream  or  water-course ;  and  unless 
you  so  find  from  the  evidence  that  said  embankment  has 
diverted  and  thrown  back  upon  the  lands  of  this  plaintiff 
the  waters  of  a  living  stream  or  water-course,  you  will  find 
for  the  defendant. 

"  2.  The  jury  are  instructed  that  if  you  should  find 
from  the  preponderance  of  the  evidence  that  the  plaintiff 
is  entitled  to  damages,  as  claimed  in  his  petition,  on  the 
account  of  the  loss  of  his  crop,  then  in  that  case  you  will, 
in  ascertaining  the  amount  of  such  damage  so  sustained  by 
the  plaintiff,  be  confined  to  the  value  of  said  crop  of  corn 
just  as  it  stood  on  the  ground  immediately  prior  to  the 
time  it  was  allied  to  have  been  destroyed,  without  any 
regard  to  its  prospective  value  at  any  time  thereafter. 

"  3.  The  jury  are  instructed  that,  in  order  to  entitle  the 
plaintiff  to  recover  in  this  action,  it  must  appear  from  the 
evidence  that  the  plaintiff  has  used  due  diligence  and  cau- 
tion in  order  to  protect  his  crop  from  damage  arising  from 
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the  injury  oomplained  of^  and  unless  you  find  he  has  exer^ 
eised  ordinary  care  and  dih'genoe  to  protect  said  crop  from 
injury  on  account  of  the  water  being  backed. up  on  it,  and 
held  there  by  said  embankment  complained  of,  you  will 
find  for  the  defendant. 

"4.  The  jury  are  instructed  that  the  plaintiff  has  the 
right  to  rely  on  the  stipulation  aiid  the  judgment  rendered 
thereon,  and  if  you  find  from  the  evidence  that  defendant 
has  not  complied  with  the  requh^ements  of  said  stipulation 
and  judgment,  and  the  plaintiff  has  been  damaged  on  ac* 
count  of  said  defendant  not  complying  with  said  stipulation 
and  judgment,  then  you  will  find  for  the  plaintiff  and  as- 
sess his  damages  at  the  amount  he  has  sustained  on  account 
of  said  violation." 

These  instructions  were  properly  refused,  as  such  portions 
of  them  as  had  not  previously  been  given  were  not  appli- 
cable to  the  testimony. 

The  case  is  one  proper  to  submit  to  a  jury  to  determine 
from  the  conflicting  testimony  whether  or  not  the  plaintiff 
in  error  had  constructed  the  embankment  complained  of 
without  the  openings  required,  and  thereby  caused  the 
water  of  Spring  branch  to  flow  back  upon  the  land  of  de- 
fendant in  error,  and  destroy  the  crop  in  controversy. 
That  the  crop  was  destroyed  all  the  testimony  tends  to 
show,  and  in  our  view  a  preponderance  of  the  testimony 
sustains  the  verdict  that  the  cause  of  the  injury  was  the 
embankment  erected  by  the  plaintiff  in  error. 

There  is  no  error  in  the  record,  and  the  judgment  is  af« 
firmed. 

JimGMENT  AFFIBMED. 

The  other  judges  concur. 
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William  J,  Connell,  plaintiff  in  error,  v.  Wil- 
liam G.  Chambers,  defendant  in  error. 

Iiandlord  and  Tenant:  notice  to  quit.  In  as  aoHon  of  ai^ 
lawftil  detainer,  by  a  landlord  againsi  a  tenairt,  for  holding  over 
demised  premises  aAer  the  termination  of  his  lease,  a  notice  to 
quit,  dated  and  served  on  the  tenant  thirteen  days  or  more  be- 
fore the  termination  of  the  lease,  and  vhile  it  was  in  fall  fores 
and  effect,  by  the  terms  of  which  notice  the  tenant  was  raqaire^ 
to  qait,  surrender,  and  deliver  ap  the  possession  of  the  premisei 
forthwith;  Jffddf  Insofllcient. 

Error  to  the  district  oourt  for  Douglas  county.  Tried 
below  before  Wakelby,  J. 

a  A.  Batdum  and  WUHam  J.  QmnM,  for  plaintiff  in 
error. 

The  date  fixed  in  the  notice  must  correspond  with  the 
termination  of  the  lease.  Wade  on  Notice,  Sees.  583-610. 
Waters  t?.  Young,  11  Bhode  Island,  1.  Steward  v.  Hard- 
mg,  2  Gray,  335.     Baynton  v.  BodweU,  113  Mass.,  531. 

James  W.  Savage,  for  defendant  in  error,  cited :  HawUy 
V.  Robeson,  14  Neb.,  435. 

Cobb,  J. 

This  action  was  commenced  before  the  county  judge  of 
Douglas  county,  where  the  defendant  in  error,  plaintiff 
there,  obtained  a  judgment.  Thereupon  it  was  taken  to 
the  district  court  on  error.  The  judgment  of  the  county 
judge  being  reversed  for  error  in  the  proceedings,  the  cause 
was  retained  for  trial  in  the  district  court  under  the  pro- 
visions of  section  601  of  the  civil  code.  The  cause  was 
placed  upon  the  docket  among  the  issues  of  fact  for  trial 
at  the  September  term,  1886,  and  assigned  for  trial  to 
the   27th  day  of  September.     On  that  day  the  cause  was 
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duly  reached,  and  called  for  trial  in  its  regular  order  by 
the  court,  and  upon  oral  objection  being  made  by  the  de* 
&ndant  in  error  to  the  trial  of  said  cause,  at  such  time,  a 
demand  was  made  both  orally  and  in  writing  by  the  plaint- 
iff in  error  for  a  trial  of  the  cause,  which  demand  was 
overruled.  Said  cause  was  passed,  and  other  causes  as- 
signed for  subsequent  dates  were  taken  up  and  tried.  There- 
after, on  the  14th  day  of  October  following,  the  said  court 
made  an  order  requiring  the  plaintiff  in  error  to  show  cause 
why  said  action  should  not  be  set  down  for  trial,  and  tried 
on  the  18th  day  of  said  month.  Cause  was  shown  pursu- 
ant to  such  order,  which  was  overruled  by  the  court,  and 
the  cause  set  down  for  trial,  and  tried  accordingly.  These 
rulings  of  the  court  are  assigned  as  error. 

Upon  the  trial  of  this  cause  to  a  jury  the  defendant  in 
error  introduced  in  evidence  a  lease  of  certain  premises  in 
the  city  of  Omaha,  executed  by  Caroline  J.  Chambers  to 
Fritz  Riepen,  bearing  date  the  18th  day  of  April,  1879, 
whereby  she  leased  said  premises  to  the  said  Fritz  Riepen 
for  the  term  of  five  years,  from  the  1st  day  of  May,  1879, 
to  the  1st  day  of  May,  1884.  Also  a  deed  of  assignment 
of  the  said  lease,  executed  by  the  said  Fritz  Riepen  to 
James  H.  Smith  as  collateral  security  for  the  payment  of 
eight  hundred  dollars,  etc.,  and  a  deed  of  assignment  of 
the  said  lease  by  James  H.  Smith  to  the  plaintiff  in  error, 
W.  J.  Connell.  There  was  also  evidence  tending  to  prove 
that  plaintiff  in  error,  W«  J-  Connell,  entered  into  posses- 
sion under  said  lease,  and,  through  his  tenants  and  subles- 
sees, was  in  possession  of  said  lot  at  the  date  of  the  com- 
mencement of  the  action. 

The  defendant  in  error  also  offered  in  evidence  a  notice, 
of  which  the  following  is  a  copy  : 
"notice. 
^'To and  all  others  whom  it  may  concern: 

"You  are  hereby  notified  forthwith  to  leave  the  prem- 
ises now  occupied  by  you,  and  described  as  follows,  to-wit : 
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Lot  one  (1)  in  block  one  hundred  and  one  (101),  with  the 
appurtenances  thereon,  in  the  city  of  Omaha,  county  of 
Douglas,  and  state  of  Nebraska,  and  deliver  the  possession 
of  the  same  to  the  undersigned.  Dated,  Omaha,  Ne- 
braska, April  17th,  1884. 

"Signed,  W.  G.  Chambers." 

There  was  evidence  that  this  notice  was  served  on  the 
plaintiff  in  error,  W.  J.  Connell,  on  the  10th  (?)  day  of 
April,  1884.  There  was  also  parol  evidence  that  at  the 
expiration  of  the  term  according  to  the  above  lease  the 
defendant  in  error  had  become  the  owner  of  the  said  prem- 
ises. The  above  notice  was  admitted  in  evidence  over  the 
objection  of  the  defendant  (plaintiff  in  error). 

The  court  instructed  die  jury  that  if  they  believed  the 
testimony  given  upon  the  trial  to  be  true,  it  would  be  their 
duty  to  find  for  the  plaintiff  (defendant  in  error),  and 
against  the  defendant  (plaintiff  in  error). 

There  was  a  verdict  and  judgment  for  the  defendant  in 
error. 

The  defendant  below,  W.  J.  Connell,  brings  the  cause 
to  this  court  on  error  and  assigns  the  following  errors,  to- 
wit: 

"  1.  The  court  erred  in  sustaining  the  motion  and  re- 
quest of  the  plaintiff  for  a  postponement  of  the  trial  until 
a  future  day  of  the  term  from  the  day  on  which  the  case 
was  set  down  by  the  court  for  trial,  and  for  that  purpose 
placed  upon  the  list  of  causes  assigned  for  trial  on  a  day 
certain,  the  defendant  objecting  to  such  postponement 
and  demanding  a  trial  on  the  day  fixed  by  the  court. 

"  2.  The  court  having  ordered  the  defendant  to  show 
cause  why  said  cause  should  not  be  proceeded. with  and 
tried  without  further  delay,  the  court  erred  in  « holding 
that  the  cause  shown  by  the  defendant  was  insufficient,, 
and  ordering  that  the  trial  of  the  cause  should  proceed  on 
Monday,  October,  18th,  1886. 
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''  3.  The  court  erred  in  compelling  the  defendants  to 
proceed  i;^ith  the  trial  of  the  cause  on  Monday,  October 
18th,  1886,  against  their  objections  and  cause  shown. 

"  4.  The  court  erred  in  permitting  certain  papers  pur- 
porting to  be  notices  in  the  case,  to  go  to  the  jury  as  evi- 
dence against  the  objections  and  exceptions  of  the  de- 
fendant 

''  5.  The  court  erred  in  permitting  the  plaintiff  under 
the  complaint  to  give  evidence  to  the  jury  of  any  failure 
on  the  part  of  the  defendant  to  pay  rent. 

*'  6.  The  court  erred  in  the  instruction  given  to  the 
jury.  The  court  should  have  instructed  the  jury  that  in 
no  event  could  they  find  the  defendant  guilty  under  the 
evidence.  The  verdict  is  contrary  to  the  law  and  the  evi- 
dence in  the  case. 

**  7.  The  verdict  should  have  been,  under  the  evidence 
and  the  law,  not  guilty." 

The  first,  second,  and  third  errors  assigned  relate  to 
the  action  of  the  district  court  in  passing  the  cause  when 
it  was  r^ularly  reached  for  trial,  and  setting  it  down 
for  trial  on  a  subsequent  day  of  the  term,  instead  of 
trying  it  on  the  day  of  its  assignment,  or  continuing  it  for 
the  term,  or  placing  it  at  the  foot  of  the  docket,  as  is  re- 
quired by  the  letter  of  the  statute.     Code,  sea  329. 

We  are  all  of  the  opinion  that  this  provision  of  the 
statute  is  directory  only,  and  that  it  was  not  the  intention 
of  the  legislature  to  deprive  the  court  in  the  exercise  of 
its  discretion  to  pass  a  cause  when  reached  for  trial,  or  to 
set  the  same  down  for  trial  on  a  future  day  of  the  term. 
Such  seems  to  have  been  the  universal  construction  placed 
upon  the  statute  and  the  practice  under  it,  during  the 
many  years  that  it  remained  upon  the  statute  book,  and 
even  were  it  susceptible  of  a  more  rigid  construction, 
now  that  it  has  been  modified  by  the  legislature  it  would 
be  deemed  unprofitable  to  disturb  it. 

The  fourth  error  assigned  relates  to  the  notice.  Section 
20 
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1022  of  the  code  provides  that :  "It  shall  be  the  duty  of 
the  party  desiring  to  oommenc5e  an  action  under  this  chap- 
ter, to  notify  the  adverse  party  to  leave  the  premises,  for 
the  possession  of  which  the  action  is  about  to  be  brought, 
which  notice  shall  be  served  at  least  three  days  before  com- 
mencing the  action,  by  leaving  a  written  copy  with  the 
defendant,  or  at  his  usual  place  of  abode,  if  he  cannot  be 
found/^ 

As  we  have  already  seen,  the  plaintifiT  in  error  held  the 
premises  in  question  by  virtue  of  a  written  lease,  executed 
to  run  five  years  from  a  day  certain.  Having  gone  into 
possession  under  the  said  lease,  his  holding  of  the  prem- 
ises must  be  held  to  have  been  under  it,  and  not  otherwise, 
during  the  whole  time  that  said  lease  had  to  run  ;  at  the 
expiration  of  which  time  his  possession  became  unlawful 
unless  the  landlord  chose  to  treat  him  as  a  tenant  at  will. 

Nearly  or  quite  all  the  cases  cited  by  counsel  in  the 
briefs,  or  to  which  the  attention  of  the  court  was  called  at 
the  argument,  are  where  the  tenancy  was  one  at  will  or  by 
sufferance,  or  had  become  such  by  the  act  or  acquiescence 
of  the  landlord.  Not  one  of  them  presents  a  case  like  the 
one  at  bar,  where  the  landlord  seeks  to  dispossess  the  ten- 
ant promptly  at  the  termination  of  a  term  created  by  a 
written  lease.  They  therefore  shed  no  direct  light  upon 
the  point  which  must  be  met  here,  which  is  as  to  the  suf- 
ficiency of  the  notice  above  set  out,  as  a  condition  prece- 
dent to  the  maintaining  of  a  summary  action  of  unlawful 
detention  under  the  section  of  the  statute  above  copied. 

The  case  of  Benfey  v.  Congdon,  40  Mich.,  283,  was 
much  like  the  case  at  bar.  In  deciding  that  case.  Judge 
Cooley  says :  "  It  is  claimed  by  Benbey  that  when  the  year 
was  up  and  he  still  remained  in  possession,  he  was  entitled 
to  the  statutory  notice,  as  a  tenant  at  will  or  at  sufferance. 
Comp.  L.,  4304.  No  doubt  he  would  have  been  entitled 
to  it  as  a  tenant  at  will  had  he  held  over  by  the  express  or 
implied  consent  of  Congdon,  but  not  otherwise."     Upon 
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referring  to  section  4,304,  Comp.  L.  of  Michigan,  it  is  seen 
that  the  notice  referred  to  by  Judge  Cooley  as  "statutory  " 
is  the  three  months  notice  provided  for  in  said  section,  up- 
on which  "  all  estates  at  will  or  by  sufferance  may  be  de- 
termined by  either  party."  Upon  referring  to  Chap.  211, 
Comp.  L.  of  Michigan,  which  is  analagous  to  our  forcible 
entry  and  detention  act,  I  find  that  no  notice  is  required 
by  any  of  its  provisions. 

In  considering  the  object  and  purposes,  then,  of  the  notice 
required  by  the  provisions  of  our  statute,  we  cannot  con- 
sider it  to  be  to  determine  or  terminate  the  estate  or  right 
of  possession  of  the  tenant,  for  that  purpose  is  amply  pro- 
vided for  by  the  terms  of  his  lease.  And  yet  the  statute 
requires  notice  to  be  given  him  as  a  condition  precedent  to 
the  commencement  of  summary  proceedings  against  him, 
such  as  the  case  which  we  are  now  reviewing.  As  to  the 
date  of  such  notice  or  the  time  of  service,  whether  before 
or  after  the  expiration  of  the  terra,  that  question  was  fully 
passed  upon  by  this  court  in  the  case  of  Hawley  v,  Robeson, 
14  Neb.,  435.  Following  the  case  of  Leuizey  v.  Herchdrode, 
20  O.  S.,  334,  we  held  that  the  notice  might  be  served  on 
the  tenant  before  the  end  of  his  term,  and  while  his  lease 
was  in  full  force.  But  no  question  as  to  the  oojatents  of 
the  notice  arose  in  that  case. 

In  the  case  at  bar  the  notice  was  dated  the  1 7th  day  of 
April,  and  while  the  testimony  is  that  it  was  served  on  the 
10th  day  of  that  month,  an  impossible  date,  we  must  pre- 
sume that  it  was  served  on  the  day  of  its  date.  It  de- 
manded the  delivery  of  the  possession  of  the  premises 
"  forthwith."  No  cause  or  ground  is  stated  in  the  notice 
for  the  demand  of  possession.  Had  the  demand  been  for 
the  delivery  of  the  possession  on  or  after  the  day  of  the 
expiration  of  the  term,  it  might  be  presumed  that  it  was 
based  upon  the  expiration  of  the  lease,  or  the  term  created 
thereby,  but  no  such  presumption  can  attach  to  a  demand 
of  possession  forthwith  made  tliirtoeii  days  before  such  ex- 
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piration.  While  the  statute  is  silent  as  to  the  contents  of 
the  notice,  I  think  it  should  be  such  as  to  apprise  the  ten- 
anty  at  least  in  a  general  way,  of  the  grounds  of  the  claim 
of  the  landlord  to  the  possession  demanded,  and  especially 
when  the  ground  or  purpose  of  such  demand  may  not  be 
indicated  by  the  time  when  such  possession  is  to  be  deliv- 
ered by  the  terms  of  the  demand. 

Although,  as  we  have  seen,  there  was  no  tenancy  at  will 
or  by  sufferance  existing  between  the  parties,  either  at  the 
time  of  the  service  of  the  notice  or  of  the  commencement 
of  the  action,  and  consequently  no  necessity  for  the  service 
of  a  notice  to  terminate  such  tenancy,  yet  there  is  an  anal- 
ogy between  a  notice  for  that  purpose  and  the  notice  re- 
quired by  statute  in  cases  of  unlawful  detention,  and  we 
may  derive  some  light  from  the  cases  where  notices  for  the 
former  purpose  have  been  considered. 

In  the  case  of  Seward  v.  Harding,  2  Gray,  335,  the 
notice  was  in  the  following  words :  "  Plymouth,  August 
16,  1853.  To  Caleb  Harding.  You  are  hereby  notified 
to  quit  the  premises  by  you  now  occupied  and  belonging  to 
me,  situated  on  Sumner  street,  Plymouth.  This  notice  is 
given  for  the  purpose  of  terminating  your  tenancy  of  the 
premises."  The  trial  court  held  the  notice  insufficient  and 
ordered  a  nonsuit  On  appeal,  C.  J.  Shaw,  in  the  opinion, 
said:  "This  court  concurs  with  the  judge  of  the  court  of 
common  pleas  in  holding  that  the  notice  to  quit  was  insuffi- 
cient. The  notice  not  only  fixes  no  day  on  whidi  the  ten- 
ant was  to  quit,  but  none  was  indicated  by  general  terms 
or  by  reference  to  the  end  of  the  next  ensuing  quarter." 

The  case  of  Currier  v.  Barker  is  reported  in  the  same 
volume  at  p.  224.  The  form  of  the  notice  in  that  was  as 
follows  :  "  Date.  To  John  I.  Barker.  You  being  in  pos- 
session of  a  long  wooden  building,  called  a  bowling  alley, 
situated  and  being  near  the  Neck  Tavern,  so  called,  in  the 
city  of  Charleston  aforesaid,  are  hereby  notified  to  quit 
and  deliver  up  to  us  the  premises  aforesaid.     Hereof  fail 
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not,  or  we  shall  take  a  due  course  of  law  to  eject  you  from 
ihe  same.  Signed,  Currier  &  Dalton/'  This  notice  was 
held  sufficient  by  the  trial  court,  but  the  chief  justice,  in 
sustaining  the  defendant's  exceptions,  for  the  court,  said  : 
^^  We  are  of  the  opinion  that  the  notice  is  bad  and  insuffi- 
cient. *  *  *  That  it  fixes  no  time,  expressly  or  by 
any  descriptioii,  for  the  tenant  to  quit.  The  notice  in 
terms  was  to  quit  and  deliver  up  the  premises,  fixing  no 
time  by  naming  a  day  or  otherwise,  and  therefore  operated 
as  a  demand  to  quit  and  deliver  up  the  same  forthwith,  and 
is  not  distinguishable  from  the  cases  heretofore  decided." 

The  other  cases  cited  by  counsel  for  plaintiff  in  error,  as 
well  as  the  citation  from  Taylor,  are  to  the  same  effect. 

In  order  to  give  any  effect  to  the  statute  requiring  no- 
tice to  be  given  before  the*  commencement  of  summary 
proceedings  against  a  tenant  holding  over  after  the  termi- 
nation of  his  lease,  we  must  hold  that  such  notice  must, 
either  in  direct  terms,  or  by  dear  and  unmistakable  impli- 
cation, point  out  a  day  upon  which  the  tenant  is  required 
to  quit,  which  day  must  be  at  or  after  the  termination  of 
the  lease. 

It  therefore  necessarily  follows  that  the  district  court 
erred  in  admitting  the  notice  in  evidence  to  the  jury  and 
in  the  instruction  given. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  Iaw. 

Reyebsed  and  behakded. 
The  otbor  judges  concur. 


310      SUPREME  COXJRT  OF  NEBRASKA, 

Keeler  v.  BlBton. 


D.  Ejseleb,  plaintiff  in    error^  v.  George  W. 
Elston,  defendant  in  error. 

1.  Jarifldiotion :    fobeign  jtjdombnt.    The  jadgment  of  a  state 

ootirt  dnly  aathenticated  as  prescribed  by  law,  where  there  is 
jurisdiction,  is  conclusive  as  an  abjudication  upon  the  subject- 
matter  of  the  suit. 

2.    :    :     FBAUD.    But  fraud  i>erpetrated  in  aecnring 

such  judgment,  and  by  which  it  was  obtained,  would  be  a  good 
defense  to  an  action  thereon  if  properly  pleaded  in  the  answer, 
and  the  decision  of  an  inferior  court  overruling  a  demurrer 
thereto  wUl  be  affirmed. 


Error  to  the  district  oourt  for  Platte  county.  Tried 
below  before  Post,  J. 

McAUuder  Brothers,  for  plaintiff  in  error. 

1.  This  judgment  cannot  be  attacked  in  a  collateral 
proceeding.  Millard  v.  Marmon,  7  N.  E.  Rep.,  468.  WU- 
Ua  V.  Bayles,  5  N.  E.  Rep.,  8.  Laiorey  v.  Howard^  3  N.  E. 
Rep.,  124.  Bryafd  v.  Estabrook,  16  Neb.,  217.  Pettiford 
V.  Zoellner,  8  N.  W.  Rep.,  67.  Hall  v.  Durham,  9  N.  E. 
Rep.,  926.  A  judgment  can  only  be  thus  attacked  for  want 
of  jurisdiction. 

2.  Fraud  is  no  defense  to  an  action  on  a  judgment  of  a 
sister  state.  MiUa  v.  Dwryee,  7  Cranch,  481.  Chrisfmas 
V.  RusseU,  5  Wallace,  291.  Bea  v.  Hulbert,  17  111.,  572. 
Dnton  Trust  Co.  t?.  Rochester  &  P.  Ry.  Co.,  29  Federal 
Rep.,  609.      28  Id.,  36. 

George  O.  Bowman,  for  defendant  in  error,  cited:- 
Dobson  V.  Pearce,  12  N.  Y.,  156.  Davis  v.  Headley, 
22  N.  J.  Eq.,  115.     Doughty  v.  Doughty,  27  Id.,  315. 

Reese,  J. 

This  action  was  originally  commenced  in  the  county 
oourt  of  Platte  county.     It  was  founded  upon  a  judgment 
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rendered  iti  favor  of  plaintiff  and  against  defendant  by  the 
district  court  of  Dodge  county^  Minnesota^  in  an  action 
then  pending  between  the  parties. 

In  the  second  count  of  defendant's  answer  filed  in  the 
county  courts  it  is  allied  as  a  defense  that  the  judgment  of 
the  Minnesota  court  was  obtained  by  fraud^  that  the 
action  was  founded  upon  a  promissory  note  which  had 
been  paid.  It  is  averred  that  the  action  was  commenced 
and  service  had  upon  defendant  while  he  was  temporarily 
visiting  that  state^  but  that  after  service  of  process  he 
called  the  attention  of  plaintiff  to  the  fact  of  payment 
previously  made  and  the  circumstances  accompanying  such 
payment^  whereupon  plaintiff  admitted  the  payment,  and 
upon  investigation  he  was  satisfied  that  he  had  no  cause  of 
action  against  defendant.  That  plaintiff  then  promised 
and  agreed  '^  to  go  at  once  and  dismiss  said  action,  and 
that  he  would  not  further  prosecute  the  same,  and  that  de- 
fendant need  not  employ  an  attorney  nor  pay  any  further 
attention  to  it.  Thereupon  defendant,  relying  upon  such 
promise  and  agreement,  and  believing  that  said  action 
would  be  dismissed  at  once  by  said  plaintiff"  returned  to 
his  home  in  Nebraska,  and  failed  to  appear  and  defend 
said  action.  "  That  plaintiff  in  violation  of  his  promise 
and  agreement  did  not  dismiss  the  action,  but  fraudulently 
and  without  the  knowledge  of  defendant  procured  the  ren- 
dition of  the  judgment."  Plaintiff  demurred  to  this  count 
of  the  answer,  as  not  stating  a  defense.  The  county  court 
overruled  the  demurrer,  and  plaintiff  refusing  to  plead 
further,  the  cause  was  dismissed.  The  cause  was  then  re- 
moved to  the  district  court  by  proceedings  in  error,  where 
the  judgment  of  the  county  court  was  aflSrmed.  For  the 
purpose  of  obtaining  a  review  of  that  judgment,  plaintiff 
prosecutes  error  here. 

As  is  shown  by  the  foregoing,  the  only  question  pi^ 
sented  is,  can  a  judgment  be  successfully  attacked  in  this 
collateral  way,  upon  the  ground  that  it  was  obtained  by 


312      SUPREME  OOURT  OF  NEBRASKA, 

Keeler  y.  Elston. 

the  fraudalent  acts  of  plaintiff?  So  far  as  its  effects  upori 
the  judgment  are  concerned,  there  is  a  wide  difference  be- 
tween fraud,  which  may  be  a  defense  to  the  action  in  the 
first  instance,  and  fraud  practiced  in  procuring  the  judg- 
ment. The  well-established  doctrine  that  fraud  vitiates 
everything  into  which  it  enters,  may  as  well  be  applied  to 
a  judgment  as  to  a  contract,  provided  the  fraudulent  act  is 
so  connected  with  obtaining  the  judgment  as  to  enter  into 
it  or  form  the  basis  upon  which  it  stands,  and  by  which  it 
was  procured.  If  it  can  be  applied  only  to  the  cause  of 
action,  then  the  rendition  of  the  judgment,  where  there  is 
jurisdiction  of  the  person  of  the  defendant,  is  an  adjudica- 
tion thereon,  and  must  have  the  same  effect  as  an  adjudication 
upon  any  other  defense  which  might  be  pleaded.  But 
such  is  not  the  case  where  the  fraudulent  act  is  alleged  to 
be  in  procuring  the  judgment  without  any  reference  to  the 
defenses  which  might  be  pleaded  in  the  formation  of  the 
issues  prior  to  trial. 

This  question  was  before  this  court  and  discussed  in 
Eaion  v.  Hady,  6  Neb.,  419,  and  was  decided  adversely  to* 
plaintiff  in  error.  In  that  case,  after  referring  to  Fermor^s 
Oase,  3  Coke,  77  ;  HoiU  v.  Holcmiby  3  Foster,  554 ;  Bur- 
den V,  Fitchy  15  John.,  145;  Lawrence  v.  Jarvisy  32  111., 
310 ;  SheUon  v.  Tifin,  6  Howard,  186,  in  referring  to  the 
provisions  of  the  act  of  congress  of  May  26,  1 790,  which 
provides  that  full  faith  and  credit  shall  be  given  to  judg- 
ments, judidal  records,  etc..  Judge  Grantt,  in  writing  the 
opinion,  says  that  the  rule  seems  to  be  well  settled  that  the 
judgment  of  a  state  court  authenticated  as  required  by  law 
"is  conclusive  upon  the  merits  or  subject-matter  of  the 
suit ;  but  that  does  not  exclude  such  defenses  as  inquire 
into  the  jurisdiction  of  the  court  in  which  it  was  pro- 
nounced *  *  *  *  or  to  plead  as  a  defense  to  an  ac- 
tion upon  such  judgment,  a  release,  payment,  dr  limitation 
by  common  law  prescription,  or  statute,  or  fraud  in  obtain- 
ing the  judgment.^^  See  also  HoU  v.  AUowayy  2  Blackf.^* 
108. 
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A  number  of  authorities  might  be  cited  sustaining  this 
Tiew,  but  as  we  are  entirely  satisfied  with  the  holding  in 
the  foregoing  case,  we  will  adhere  to  it  without  discussing 
the  authorities  cited  by  plaintiff  in  error. 

As  the  allegations  of  the  answer  presented  facts  sufficient 
io  constitute  a  defense  to  the  action,  the  decision  of  the 
county  court  in  overruling  the  demurrer,  and  that  of  the 
district  court  in  affirming  the  judgment,  were  correct.  The 
judgment  of  the  district  court  in  dismissing  the  petition  in 
error  is  affirmed. 

Judgment  accobdingly. 

The  other  judges  concur. 


IS  m 

22    813 


State  of  Nebraska,  ex  bel.  Boabd  op  Tbanspobta-.  »  m 
TiON,  V.  The  Fremont,  Elkhorn  &  Missoubi  j^  f^\ 
Valley  R.  R.  Company.  '»  ^*^l 

1.  State:  duties  of  attobnky  obnxbal.  The  attorney  general 
is  the  law  officer  of  the  state,  and  is  required  to  prosecute  or  de- 
fend any  case  in  the  supreme  court  in  which  the  state  is  a  party 
or  interested;  therefore,  where  a  minority  of  the  board  of  trans- 
portation of  the  state  adopted  a  resolution  asking  the  supreme 
court  to  continue  a  case  pending  therein  against  a  railroad  com- 
pany to  compel  such  company  to  conform  its  rates  and  charges  to 
an  order  previously  made  by  said  board,  Hdd^  That  the  board 
had  no  authority  to  control  the  action  of  the  attorney  general 
in  the  management  of  the  case. 

i.  Mandamus :  dbmubbsb  to  altebnatiye  wbit.  Where  a 
railway  company  demurred  to  an  altematiTC  writ  requiring  it  to 
reduce  its  rates  and  charges  to  conform  to  an  order  of  the  board 
of  transportation,  and  denied  the  power  of  the  board  to  reduoe 
such  rates  and  charges,  ffeldf  That  the  court  would  determine 
the  question  of  the  power  of  the  board  to  make  the  order  in 
question  before  entering  upon  an  examination  of  the  facts,  and 
therefore  would  not  permit  the  demurrer  to  be  withdrawn. 
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3.  Bailroads :    power  of  state  board.    The  act  to  regulate 

railroads  and  to  prevent  nnjost  diacrimination,  approved  March 
31, 1887,  provides  that  all  charges  made  for  services  rendered,  or 
to  be  rendered,  bj  any  railway  company  in  this  state,  in  the 
transportation  of  passengers  or  property,  shall  be  reasonable  and 
jnst,  and  every  nnjnst  and  unreasonable  charge  for  sach  service 
is  prohibited  and  declared  to  be  unlawful;  and  requires  such 
railway  company  to  print  and  keep  for  public  inspection  sched- 
ules showing  the  rates  and  fares  and  charges  which  have  been 
established  and  are  in  force  at  the  time,  upon- such  railroad. 
Held,  That  the  board  of  transportation  has  authority  to  deter- 
mine, in  the  first  instance,  what  are  just  and  reasonable  charges 
for  the  services  rendered  or  to  be  rendered  on  such  railways. 

4.    :    •    The  act  in  question  prohibits  any  preference  or 

advantage  to  any  particular  person,  company,  corporation, or  lo- 
cality on  any  particular  description  of  traffic  in  any  respect,  or 
to  subject  any  jMirticular  person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of  traffic  to  any  prq'udioe 
or  disadvantage  in  any  respect,  and  places  the  general  supervi- 

«  sion  of  all  railroads  within  the  state  In  the  board  of  transportation, 
and  requires  it  carefully  to  investigate  any  complaints  made  in 
writing,  and  under  oath,  concerning  any  unjust  discrimination 
against  any  person,  firm,  corporation,  or  locality,  ei*her  in  rates 
or  fadlities  furnished,  in  order  to  prevent  adjust  discriminations 
against  either  persons  or  places. 

5.  :  .  The  word  "locality,"  mentioned  in  the  stat- 
ute, means  the  territory  unjustly  discriminated  against,  and  may 
be  a  village,  city,  county,  or  portion  of  the  state. 

6.    :    .     The  power  to  determine  what  is  an  unjust 

rate  and  charge  and  the  extent  of  the  same,  and  to  prevent  un- 
just  discrimination,  carries  with  it  the  power  to  decide  what 'is 
a  just  rate  and  charge,  and  authorizes  the  board  to  fix  just  and 
reasonable  rates  and  charges. 

7.     :    .     The  finding  of  fact  by  the  board  of  transport 

tation,  in  any  matter  submitted  to  it  under  the  above  statute  for 
determination,  is  prima  facte  evidence  of  the  existence  of  such 
facts  and  of  the  reasonableness  of  an  order  made  by  said  board 
in  parsuance  thereof. 

8.  :  .  The  act  to  regulate  railroads,  and  prevent  un- 
just discrimination,  approved  March  31, 1687,  being  a  remedial 
statute,  is  to  receive  a  liberal  construction  to  carry  into  efifeet 

the  purposes  for  which  it  was  enacted. 
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9.    :    :    JURISDICTION  of  supreme  court.    Where 

the  board  of  transportatioD  has  investigated  charges  of  Dx^ost 
diBcriminatioii  against  a  railroad  company,  and  has  found  snch 
unjust  discrimination  to  exist,  and  ordered  such  railroad  com- 
pany to  rednce  its  rates  to  conform  to  a  schedule  presented  by 
snch  board,  which  order  the  railroad  company  neglected  to  com- 
ply with,  mandamus  is  a  proper  remedy  to  enforce  such  order, 
and  the  mention  of  the  district  court  in  the  statute  will  not 
prednde  bringing  the  action  in  the  supreme  court  in  any  case 
where  the  latter  court  has  original  jurisdiction. 

Original  application   for   mandamus.     The  case  is 
stated  in  the  opinion. 

0.  P,  Mason,  for  relator. 

The  fact  that  the  relators,  by  the  terms  of  the  statute, 
might  make  the  application  to  the  district  court  of  the 
county  or  district  where  the  road  was  operated,  does  not 
take  away  or  interfere  with  the  jurisdiction  of  this  court, 
and  the  statute  could  not  take  away  the  jurisdiction  of  this 
oourt.  The  object  of  a  mandamus  is  not  to  supersede  legal 
refiiedies,  but  rather  to  supply  a  lack  of  them.  Two  pre- 
requisites must  exist  to  warrant  a  court  in  granting  this 
remedy.  Firaty  It  must  appear  that  the  relator  has  a  clear 
legal  right  to  the  performance  of  the  particular  act  or  duty 
at  the  hands  of  the  respondent;  and  Second,  That  the  law 
affords  no  other  adequate  or  specific  remedy  to  secure  the 
enforcement  of  the  right  and  the  performance  of  the  duty 
it  ifl  sought  to  coerce.  People  v.  Supervisors  of  Oreene,  1 2 
Barbour,  217.  Oommonwealth  v.  Bosseter^  2  Binn.,  360, 
Tdrver  v.  Commissioner's  Court,  17  Ala.,  527.  King  v^ 
Water  Works  Co.,  6  Ad.  and  E.,  355,  per  Coleridge,  J. 
The  test  to  be  applied  in  determining  upon  the  right  to 
relief  by  mandamus  is  to  inquire  whether  the  party  ag- 
grieved has  a  clear  l^al  right,  and  whether  he  has  any 
other  adequate  legal  remedy,  since  the  writ  only  belongs 
to  those  who  have  legBl  rights  to  enforce,  and  who  find 
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themselves  without  an  appropriate  legal  remedy.  People 
V.  Thompson,  25  Barb.,  73,  And  in  this  sense  it  may  be 
regarded  as  a  dernier  resort,  to  be  used  when  the  law  af- 
fords no  other  adequate  means  of  relief.  People  v.  Head, 
25  111.,  325.  And  whenever  the  conditions  above  notioed 
co-exist,  the  right  to  the  aid  of  a  mandamus  may  be  re- 
garded as  to  that  extent  ex  debUo  jvMiUce.  People  v.  HiU 
liard,  29  111.,  418.  It  follows  as  a  debt  of  justice,  as  a 
legal  right.  3  Blackstone  Com.,  48.  In  this  case  the  re- 
lators show  not  only  a  clear  legal  right  to  have  the  partic- 
ular thing  in  question  done,  but  also  the  right  to  have  li 
done  by  the  persons  against  whom  the  writ  is  sought 
People  V.  Mayor  of  Chicago,  51  111.,  28. 

William  Leese,  Attorney  General,  for  relator,  cited  the 
following  authorities :  Railroad  Cbmmiasion  v.  NaJtchet^ 
Jackson  &  Col  R.  R.  62  Miss.,  646.  Id.  v.  Yazoo  Jc 
Miss.  Valley  R.  R.,  Id.,  607.  Id.  v.  Farmers*  Loan  & 
Trust  Co.,  116  U.  8.,  307.  Id.  v.  Illinois  Central  R. 
R.  C6.,  Id.,  347.  Id.  v.  New  Orleans  &  N.  E.  R.  R., 
Id.,  352.  Munn  v.  lUinois,  94  U.  S.,  113.  Peik  v.  Chicago 
A  N.  W.  R.  R.,  Id.,  164.  G,  B.  &  Q.  R.  R.  Co.  v. 
Iowa,  Id.,  155.  Chicago,  Mil.  &  St.  Paul  v.  AcMey,  ld.f 
179.  Winona  &  St.  Peter  R.  R.  Co.  v.  Blake,  Id.,  180. 
Constitution  of  Nebraska,  Sections  4  and  7,  Art  II.  State, 
ex  rd.  MaUoon,  v.  R.  V.  R.  R.  Co.,  IS  Neb.,  512. 

O.  M.  Lambertson  appeared  on  behalf  of  Board  of  Trade 
and  Freight  Bureau  of  city  of  Lincoln,  made  argument, 
but  filed  no  brief. 

John  B.  Hawley  (7.  M.  Marquett  also  appearing),  for 
respondent  on  power  of  board,  cited :  Thatcher  v.  Fitchr' 
burg  R.  R.  Co.,  1  Interstate  Com.  Rep.,  357.  In  re  Raii- 
4tay  Conductors,  Id.,  20.  Chicago,  etc.,  R.  R.  Co.  v.  lovod^ 
*4  U.  S.,  161.    On  remedy:    State  ^.  School  DisMdt,  * 
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Neb.,  94.     ^ate  v.  Omaha,  14  Id.,  267.    SUiJle  v.  Eber- 
hardt,  Id.;  203.     High  Ex.  Leg.  Rem.,  Sec.  6. 

Maxwell,  Ch.  J. 

On  the  24th  day  of  September,  1887,  the  board  of  trans- 
portation of  this  state  served  notice  upon  the  respondent, 
requiring  it  to  reduce  its  freight  charges  33^  per  cent  on 
all  its  lines  within  the  state  of  Nebraska,  on  or  before 
October  1st,  1887,  a  schedule  of  the  charges  to  be  made 
as  reduced  for  freight  on  said  lines  of  road  within  the 
state  being  furnished  to  the  respondent.  The  respondent 
Delected  to  comply  with  the  order  of  the  board,  and 
on  the  4th  day  of  October,  1887,  the  board,  through 
the  attorney  general  of  the  state,  applied  for  an  alternative 
writ  of  mandamus  to  compel  the  respondent  to  comply 
with  said  order.  The  writ  was  returnable  on  the  5th 
of  that  month,  when  the  respondent,  by  its  attorney, 
appeared  and  prayed  for  additional  time  in  which  to  plead 
to  the  writ,  which  time  was  granted.  The  respondent 
demurred  to  the  complaint,  and  also  to  the  alternative  writ, 
and  the  case  was  set  for  hearing  on  the  17th  day  of  Octo- 
ber^ 1887.  On  that  date  the  attorney  for  the  respondent 
not  appearing,  and  the  attorney  general  being  absent  at 
Washington  on  business  pertaining  to  his  office,  the  case 
was  passed  until  his  return.  On  his  return,  the  case  was 
set  for  hearing  on  the  31st  day  of  October,  1887.  At  that 
date  the  attorney  for  the  respondent  appeared  and  filed  a 
statement  of  an  alleged  compromise  with  the  board  of 
transportation  of  the  state,  except  the  attorney  general,  and 
also  a  resolution  of  said  board,  except  said  attorney  gen- 
eral, asking  the  court  to  continue  the  case  until  the  Jan- 
uary term.  This  the  attorney  general  resists,  and  insists 
that  the  case  shall  proceed,  in  order  that  the  authority  of 
the  board  over  the  subject-matter  may  be  determined.  The 
first  question  presented,  therefore,  is  the.  authority  of  the 
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attorney  general  to  proceed  with  the  prosecution  of  the 
case  against  the  protest  of  a  majority  of  the  board  of  trans- 
portation. 

Section  la  of  article  V.,  chapter  83  of  the  Compiled 
Statutes,  1887,  provides  that,  "The  attorney  general 
shall  appear  for  the  state,  and  prosecute  and  defend 
all  actions  and  proceedings,  civil  or  criminal,  in  the  supreme 
court,  in  which  the  state  shall  be  interested,  or  a  party, 
and  shall  also,  when  requested  by  the  governor,  or  either 
branch  of  the  legislature,  appear  for  the  state,  and  prose- 
cute and  defend  in  any  court,  or  before  any  oflScer,  any 
cause  or  matter,  civil  or  criminal,  in  which  the  state  may 
be  a  party  or  interested."  The  attorney  general  is  thus 
the  law  officer  of  the  state,  and  intrusted  by  law  with  the 
management  and  control  of  all  cases  in  which  the  state  is 
a  party  or  interested.  The  majority  of  the  state  board  of 
transportation,  therefore,  cannot  control  his  action  in  the 
premises,  and  the  motion  to  continue  the  cause  must  be 
overruled. 

2d.  Upon  the  overruling  of  the  motion  for  continuance, 
the  attorney  for  the  respondent  asked  leave  to  withdraw 
the  demurrer,  and  for  time  in  which  to  prepare  and  file  an 
answer.  This,  however,  cannot  be  permitted.  The  re- 
spondent denies  the  authority  of  the  state  board  to  r^ulate 
and  control  the  rates  of  freight  upon  its  lines  of  railway. 
The  question  of  power  is  fully  raised  by  the  demurrer,  and 
should  be  decided  before  entering  upon  the  consideration 
of  questions  of  fact.  It  is  important,  too,  that  if  such 
power  should  be  found  to  exist,  that  the  question  be  deter- 
mined, so  that  parties  aggrieved  may  apply  to  the  board 
for  relief.  .  The  motion  for  leave  to  withdraw  the  demur- 
rer and  file  an  answer  is  therefore  overruled.  If,  how- 
ever, the  court  shall  decide  that  the  board  of  transporta- 
tion has  the  power  to  regulate  rates  as  contended  for  in  the 
petition  and  alternative  writ,  the  demurrer  will  be  over- 
ruled, and  upon  proper  application  the  defendant  will 
have  leave  to  answer. 
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3d.  It  is  a  matter  of  the  public  history  of  the  state  that 
for  a  number  of  years  prior  to  the  31st  day  of  March, 
1887,  it  was  genehilly  claimed  that  some  or  all  the  rail- 
roads of  the  state  had  granted  secret  rebates  to  favorite 
shippers  over  their  lines;  that  the  effect  of  such  rebates  was 
to  charge  a  party  not  thus  favored  a  larger  sum  for  the  same 
service  than  was  charged  to  the  favorite  shippers;  that  equal 
facilities,  in  many  cases,  were  not  furnished  to  all  who 
desired  to  ship  either  goods,  grain,  or  stock,  and  business, 
as  far  as  possible,  was  thrown  into  the  hands  of  favorite 
parties.  It  was  also  claimed  that  certain  prominent  com- 
peting points  in  the  state  which  had  paid  large  sums  as 
donations  to  secure  competing  lines,  had  actually  been 
discriminated  against  by  the  increase  in  rates,  and  that 
charges  generally  throughout  the  state  were  much  higher 
than  those  of  other  states  having  the  same  amount  of  busi- 
ness. Other  wrongs  were  claimed  which  need  not  be  noticed 
here.  To  correct  these  wrongs,  the  legislature  at  its  last 
session  passed  "  An  act  to  r^ulate  railroads,  prevent  un- 
just discrimination,  provide  for  a  board  of  transporta- 
tion, and  define  its  duties,  and  repeal  articles  5  and  8  of 
chapter  72,  entitled  ^Railroads/  of  the  Revised  Statutes, 
and  all  acts  and  parts' of  acts  in  conflict  therewith" — Com- 
piled Statutes  of  1887,  pp.  563-570.  The  first  section  of 
the  act  provides  that  it  shall  apply  to  any  common  carrier 
or  carriers  engaged  in  the  transportation  of  passengers  or 
property  by  railroad  under  a  common  control,  manage- 
ment, or  arrangement  for  continuous  carriage  or  shipment 
from  any  point  in  the  state  of  Nebi*aska  to  any  other  point 
in  said  state,  and  requires  that  all  charges  made  for  any 
service  rendered  or  to  be  rendered  in  the  transportation  of 
passengers  or  property  shall  be  reasonable  and  just,  and 
prohibits  unjust  and  unreasonable  charges,  and  declares 
them  to  be  unlawful.  The  second  section  declares  that  no 
common  carrier  subject  to  the  provisions  of  the  act  shall> 
directly  or  indirectly,  by  any  special  rate,  rebate,  drawback, 
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or  other  device,  charge,  demand,  collect,  or  receive  from 
any  person  or  persons  a  greater  compensation  for  any  serv- 
ice rendered  or  to  be  rendered  in  the -transportation  of 
passengers  or  property  than  it  charges,  demands,  collects, 
or  receives  from  any  other  person  or  persons  for  doing  for 
him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions.  The  third  section 
declares  it  to  be  unlawful  for  any  such  common  carrier  to 
give  any  preference  or  advantage  to  any  particular  person^ 
company,  iSrm,  corporation,  or  locality,  or  [on]  any  par- 
ticular description  of  traffic,  in  any  respect  whatever,  or  to 
subject  any  particular  person,  company,  firm,  corporation^ 
or  locality,  or  any  particular  description  of  traffic  to  any 
prejudice  or  disadvantage  in  any  respect  whatsoever,  and 
also  declares  that  a  railway  connecting  with  other  lines 
shall  not  discriminate  in  its  rates  and  charges  betweeif 
such  connecting  lines.  The  fiflh  section  prohibits  the  pool- 
ing of  earnings  of  railways.  The  sixth  section  requires 
such  railways  to  print  apd  keep  for  public  inspection^ 
schedules  showing  the  rates  and  fares  and  charges  "for  the 
transportation  of  passengers  and  property  which  any  com- 
mon carrier  has  establishedy  and  which  are  in  force  at  the 
time  upon  its  railroad,  as  defined  by  the  first  section  of 
this  act.  The  schedules  printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly  state  the  places  upon  its  rail- 
road between  which  property  and  passengers  will  be  carried, 
and  shall  contain  the  classification  of  freight  in  force  upon 
such  railroad,  and  shall  also  state  separately  the  terminal 
charges  and  any  rules  or  regulations  which  in  anywise 
change,  affect,  or  determine  any  part  of  the  aggregate  of 
such  aforesaid  rates  and  fares  and  charges.  Such  schedules 
shall  be  printed  in  large  type,  of  at  least  the  size  of  ordi- 
nary pica,  and  copies  for  the  use  of  the  public  shall  be  kept 
in  every  depot  or  station  upon  any  such  railroad,  [in]  such 
places  and  in  such  fgrm  that  they  may  be  conveniently  in- 
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spected.  No  advance  shall  be  made  iD  the  rates,  fares,  and 
charges  which  have  been  established  and  published  as  afore- 
said by  any  common  carrier,  in  compliance  with  the  re- 
quirements of  this  section,  except  after  ten  days'  public 
notice,  which  shall  plainly  state  the  changes  proposed  to  be 
made  in  the  schedule  then  in  force,  and  the  time  made  in 
the  schedule  then  in  force,  and  the  time  when  the  increased 
rates,  fares,  or  charges  will  go  into  effect;  and  the  proposed 
changes  shall  be  shown  by  printing  new  schedules,  or  shall 
be  plainly  indicated  upon  the  schedules  then  in  force  at  the 
time  and  kept  for  public  inspection.  Keductions  in  such 
published  rates,  fares,  or  charges  may  be  made  without  pre- 
vious public  notice ;  but  whenever  any  such  reduction  is 
made  notice  of  the  same  shall  be  publicly  posted,  and  the 
changes  made  shall  immediately  be  made  public  by  print- 
ing new  schedules,  or  shall  immediately  be  plainly  indi- 
cated upon  the  schedule  at  the  time  in  force  and  kept  for 
public  inspection.  And  when  any  such  common  carrier 
shall  have  established  and  published  its  rates,  fares,  and 
charges  in  compliance  with  the  provisions  of  this  section,  it 
shall  be  unlawful  for  such  common  carrier  to  charge,  de- 
mand, collect,  or  receive  from  any  person  or  persons  a 
greater  compensation  for  the  transportation  of  passengers  or 
property,  or  for  any  services  in  connection  therewith,  than 
is  specified  in  such  published  schedule  of  rates,  fares,  and 
chaises  as  may  at  the  time  be  in  force.'' 

It  is  contended  by  the  attorneys  for  the  respondent  that 
without  a  charge  actually  made  in  reference  to  some  specific 
freight  and  against  some  particular  person,  the  statute  is 
not  and  cannot  be  violated,  and  it  is  said,  p.  6  of  the  re- 
spondent's brief,  '^  A  charge  cannot  be  made  when  there  is 
no  property  transported,  and  when  there  is  no  person  for 
whom  such  property  has  been  or  is  to  be  transported. 
There  must  be  both  a  specific  person  and  specific  property, 
and  the  charge  must  be  made  for  sudi  specific  property  and 
against  such  specific  person  ;  and  it  must  be  for  such  serv- 
21 
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ic58  rendered  or  to  be  rendered.''^  The  respondent's  attor- 
neys seem  to  ignore  the  remedy  given  by  the  statute,  and 
place  the  claim  for  relief  entirely  upon  the  ground  that 
there  must  be  a  charge  actually  made  for  services  rendered 
bsfore  the  question  of  the  unlawful  charges  can  be  deter- 
mined. The  statute,  however,  requires  the  railway  com- 
pany to  establish  and  publish  its  rates,  fares,  and  charges 
before  rendering  the  service.  Suppose  A,  residing  at 
Columbus,  or  other  point  in  the  interior  of  the  state,  wishes 
to  ship  goods  to  Omaha  or  linooln,  but  deems  the  charges 
excessive,  the  statute  gives  him  the  right  to  complain  of  sudi 
charges  as  being  excessive,  and  ask  that  they  shall  be  fixed 
at  such  sum  as  shall  be  reasonable  and  just,  as  provided  in 
the  first  and  sixth  sections  of  the  act  The  first  section  de- 
clares that  every  unjust  and  unreasonable  charge  is  prohib- 
ited and  declared  to  be  unlawful.  The  board  of  transpor- 
tation, therefore,  is  clothed  with  power  to  determine  what 
is  a  just  and  reasonable  charge  on  all  the  lines  of  railway 
within  the  state,  and  this  may  be  done  in  advance  of  the 
rendition  of  the  service. 

The  seventh  section  requires  such  railway  company  to 
file  with  the  board  copies  of  its  schedules  of  its  rates, 
fares,  and  charges,  which  have  been  established  and  pub- 
lished in  compliance  with  the  statute,  and  promptly  to 
notify  said  board  of  all  changes  made  in  the  same,  and, 
also,  to  file  with  said  board  copies  of  all  contracts,  agree- 
ments, or  arrangements  with  other  common  carriers  in 
relation  to  any  traffic  affected  by  the  provisions  of  this  act 
to  which  it  may  be  a  party,  and  in  cases  where  passengers 
and  freight  pass  over  continuous  lines  or  routes  operated 
by  more  than  one  common  carrier,  and  the  several  com- 
mon carriers  operating  such  lines  or  routes  establish  joint 
tariffs  of  rates,  or  fares,  or  charges,  for  such  continuous 
lines  or  routes,  copies  of  such  joint  tariffs  shall  also  in  like 
manner  be  filed  with  said  board,  such  continuous  lines 
shall  publish  the  joint  rates,  fares,  and  charges  thereon. 
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when  80  directed  by  the  board,  and  may  be  compelled  to 
publish  the  same,  if  on  such  request  they  neglect  or  refuse 
to  do  so.  The  eighth  sectioD  makes  it  unlawful  for  such 
common  carrier  to  enter  into  any  combination,  contract, 
or  agreement,  express  or  implied,  to  prevent  by  change  of 
time  schedule,  carriage  in  different  cars,  or  by  other  means 
or  devices,  the  carriage  of  freight  being  continuous  from 
the  place  of  shipment  to  the  place  of  destination.  The 
ninth  section  authorizes  a  recovery  against  any  such  car- 
rier as  shall  do,  cause  to  be  done,  or  permit  to  be  done, 
any  act,  matter,  or  thing,  in  this  act  prohibited,  or 
declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter, 
or  thing  in  this  act  required  to  be  done.  The  tenth  section 
provides  the  procedure  by  any  pei'son  claiming  to  be  dam- 
aged. The  twelfth  section  authorizes  the  board  to  inquire 
into  the  management  of  the  business  of  all  common  car- 
riers subject  to  the  provisions  of  the  act,  and  shall  keep 
itself  informed  as  to  the  manner  and  method  in  which  the 
same  is  conducted,  and  shall  have  the  right  to  obtain  from 
such  common  carriers  full  and  complete  information  neces- 
sary to  enable  the  board  to  perform  the  duties  and  carry 
out  the  object  for  which  it  was  created,  and  it  is  clothed 
with  power  to  require  the  attendance  and  testimony  of 
witnesses  and  the  production  of  all  books,  papers,  tariffs, 
contracts,  agreements,  and  documents,  relating  to  any  matter 
under  investigation,  and  it  may  invoke  the  aid  of  either 
the  district  or  supreme  court  to  require  the  production  of 
the  required  witnesses  or  documents.  The  thirteenth  sec- 
tion provides  that  any  person,  firm,  corporation,  or  associa- 
tion, or  any  mercantile,  agricultural,  or  manufacturing 
society,  or  any  politic  or  municipal  organization,  complain- 
ing of  anything  done,  or  omitted  to  be  done,  by  any  com- 
mon carrier  subject  to  the  provisions  of  the  act,  in  contra- 
vention of  the  provisions  thereof,  may  apply  to  said  board 
by  petition,  which  shall  briefly  state  the  facts ;  whereui)on 
a  statement  of  the  charges  thus  made  shall  be  forwarded 
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by  the  board  to  such  common  carrier,  who  shall  be  called 
upon  to  satisfy  the  complaint,  or  to  answer  the  same  in 
writing  within  a  reasonable  time,  to  be  specified  by  the 
board.  If  such  common  carrier,  within  the  time  specified^ 
shall  make  reparation  for  the  injury  alleged  to  have  been 
done,  said  carrier  shall  be  relieved  of  liability  to  the  com- 
plainant only  for  the  particular  violation  of  law  thus 
complained  of.  If  such  carrier  shall  not  satisfy  the  com- 
plaint within  the  time  specified,  or  there  shall  appear  to  be 
any  reasonable  ground  for  investigating  said  complaint,  it 
shall  be  the  duty  of  the  board  to  investigate  the  matters 
complained  of  in  such  manner  and  by  such  means  as  it 
shall  deem  proper.  No  complaint  shall  at  any  time  be 
dismissed  because  of  absence  of  direct  damage  to  the  com- 
plainant. That  is,  railroads  being  public  ways,  and  sub- 
ject to  legislative  control,  any  violation  of  the  statute  by 
them  is  a  matter  of  public  right  and  to  procure  the  en- 
forcement of  a  public  duty  it  is  sufficient  for  the  com- 
plainant to  show  that  he  is  a  citizen,  and  as  such,  is 
interested  in  the  execution  of  the  laws.  State  v,  Shropshire, 
4  Neb.,  413-14.  HaU  v.  The  People,  ex  rel.,  57  111.,  313. 
State,  ex  ret.,  v.  Judge,  7  Iowa,  202.  Hamilton  v.  State,  3 
Ind.,  458.  The  People  v.  Halsey,  37  N.  Y.,  348.  The 
State  V.  Steams,  11  Neb.,  106. 

The  fourteenth  section  requires  the  board  to  make  a 
report  in  writing  in  respect  to  any  investigation  which  they 
have  made,  which  shall  include  the  findings  of  fdet 
together  with  a  recommendation  as  to  what  reparation,  if 
any,  can  be  made  by  the  common  carrier  to  the  party 
injured,  and  such  findings  shall  be  deemed  prima  fade 
evidence  of  every  such  fact  found.  The  fifteenth  section 
declares  that  if  it  be  made  to  appear  to  the  satisfaction  of 
the  board,  either  by  the  testimony  of  witnesses,  or  other 
evidence,  that  anything  has  been  done,  or  permitted  to  be 
done,  in  violation  of  the  provisions  of  this  act,  or  any  law 
cognizable  by  said  board  by  any  common  carrier,  or  that 
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injury  or  damage  has  been  sustained  by  the  party  or  parties, 
complaining,  or  other  parties  aggrieved,  in  consequence  of 
any  such  violation,  it  shajl  be  the  duty  of  the  board  to  forth- 
with cause  a  copy  of  its  report  in  respect  thereto  to  be 
delivered  to  such  common  carrier,  together  with  a  notice 
to  such  common  carrier  to  cease  and  desist  from  such  vio- 
lation, or  to  make  reparation  for  the  injury  so  found  to 
have  been  done,  or  both,  witliin  a  reasonable  time,  to  be 
specified  by  the  board.  The  sixteenth  section  declares  that 
if  such  railway  companies  "  shall  violate,  or  refuse,  or 
neglect  to  obey,  any  lawful  order  or  requirement  of  the 
board  in  this  act  named,  it  shall  be  the  duty  of  the  board, 
and  lawful  for  any  company  or  person  interested  in  such 
order  or  requirement,  to  apply  in  a  summary  way,  by 
petition  filed  in  the  judicial  district  in  which  the  common 
carrier  complained  of  has  its  principal  office,  or  in  the 
district  in  which  the  violation  or  disobedience  of  such  order 
or  requirements  shall  happen,  alleging  such  violation  or 
disobedience,  as  the  case  may  be,  and  the  said  court  shall 
have  power  to  hear  and  determine  the  matter  on  such  short 
notice  to  the  common  carrier  complained  of,  as  the  court 
shall  deem  reasonable,  and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily  as  a  court  of  equity,  but 
in  such  manner  as  to  do  justice  in  the  premises ;  and  to 
this  end  the  court  shall  have,  if  it  think  fit,  [power]  to 
direct  and  prosecute  in  such  mode  and  by  such  persons  as 
it  may  appoint;  and  such  inquiries  as  the  court  may  think 
needful  to  enable  it  to  form  a  just  judgment  in  the  matter 
of  such  petition ;  and  on  such  hearing  the  report  of  said 
board  shall  be  prima  facte  evidence  of  the  matters  therein 
stated ;  and  if  it  be  made  to  appear  to  such  court  on  such 
hearing,  or  on  report  of  any  sudi  person  or  persons,  that 
the  lawful  order  or  requirement  of  said  board  drawn  in 
question  has  been  violated  or  disobeyed,  it  shall  be  lawful 
for  such  court  to  issue  a  writ  of  injunction,  or  other  proper 
process,  mandatory  or  otherwise,  to  restrain  such  common 
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carrier  from  further  continuing  such  violation  or  disobe- 
dience of  such  order  or  requirement  of  said  board,  and 
enjoining  obedience  to  the  same ;  and  in  case  of  any  diso- 
bedience of  any  sudi  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  it  shall  be  lawful  for 
such  court  to  issue  writs  of  attachment,  or  any  other 
process  of  said  court  incident  or  applicable  to  writs  of 
injunction  or  other  proper  process,  mandatory  or  otherwise, 
against  such  common  carrier,  and,  if  a  corporation,  against 
one  or  more  of  the  directors,  oflScers,  or  agents  of  the 
same,  or  against  any  owner,  lessee,  trustee,  receiver,  or  any 
other  person  fidling  to  obey  such  writ  of  injunction,  or 
other  proper  process,  mandatory  or  otherwise;  and  said 
court  may,  if  it  shall  think  fit,  make  tm  order,  directing 
such  common  carrier,  or  other  person  so  disobeying  such 
writ  of  injunction,  or  other  proper  process,  mandatory  or 
otherwise,  to  pay  such  sum  of  money,  not  exceeding  for 
each  carrier  or  person  in  default  the  sum  of  five  hundred 
dollars  for  every  day,  after  a  day  to  be  named  in  the  order, 
that  such  carrier,  or  other  person,  shall  fail  to  obey  such 
injunction,  or  other  proper  process,  mandatory  or  other- 
wise/' 

The  mention  of  the  district  court  in  the  above  sec- 
tion does  not  exclude  the  supreme  court  from  henring 
any  case  in  which  it  has  original  jurisdiction. 

Section  seventeen  provides  that  "  said  board  shall  have 
the  general  supervision  of  all  railroads  operated  by  steam  in 
the  state,  and  shall  inquire  into  any  n^lect  of  duty  or  vio- 
lation of  any  of  the  laws  of  this  state  by  railroad  corpora- 
tions doing  business  in  this  state,  or  by  any  officer,  {^ent,  or 
employe  of  any  railroad  corporation  doing  business  in  this 
state ;  and  shall,  from  time  to  time,  carefully  examine  and 
inspect  the  condition  of  each  railroad  in  this  state,  and  its 
equipments  and  manner  of  the  conduct  and  management 
of  the  same,  with  reference  to  the  public  safety,  interest, 
and  convenience.     It  shall  carefully  investigate  any  com- 
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plaint  made  in  writing  and  under  oath,  oonoeming  any 
lack  of  facilities,  or  accommodations,  furnished  by  any 
railroad  corporation  doing  business  in  this  state,  for  the 
comfort,  convenience,  and  accommodation  of  individuals 
and  the  public ;  or  any  unjust  discrimination  against  either 
any  person,  firm,  or  corporation,  or  locality,  either  in 
rates,  facilities  furnished,  or  otherwise ;  and  whenever,  in 
the  judgment  of  said  board,  any  repairs  are  necessary  upon 
any  portion  of  the  road,  or  upon  any  stations,  depots, 
station-houses,  or  warehouses,  or  upon  any  of  the  rolling 
stock  of  any  railroad  doing  business  in  this  state,  or  addi- 
tions to,  or  any  changes  in  its  rolling  stock,  stations, 
depots,  station-houses,  or  warehouses  are  necessary,  in 
order  to  secure  the  safety,  comfort,  accommodation^  and 
convenience  of  the  public  and  individuals,  or  any  change 
in  the  mode  of  conducting  its  business,  or  operating  its 
road,  is  reasonable  and  expedient,  in  order  to  promote  the 
security  and  accommodation  of  the  public,  or  in  order  to 
prevent  unjust  discriminations  against  either  persons  or 
places,  it  shall  make  a  finding  of  the  facts,  and  an  order 
requiring  said  railroad  corporation  to  make  such  repairs, 
improvements,  or  addition  to  its  rolling  stock,  road, 
stations,  depots,  or  warehouses,  or  to  make  such  changes, 
either  in  the  manner  of  conducting  its  business,  or  in  the 
manner  of  operating  its  road,  as  such  board  shall  deem 
proper,  reasonable,  and  expedient/^ 

It  will  thus  be  seen  that  the  board  is  clothed  with  the 
'^  general  supervision  of  all  railroads  operated  by  steam  in 
the  state."  ♦  ♦  ♦  ♦  ♦  ^^j  \i  jg  made  its  duty  to 
"  carefully  investigate  any  complaint  in  writing  and  under 
oath,  concerning  ♦  ♦  ♦  *  *  guy  unjust  discrimi- 
nation against  either  any  person,  firm,  or  corporation,  or 
locality,  either  in  rates,  facilities  furnished,  or  otherwise, 
«*«««««*«  Jq  order  to  prevent  unjust 
diseriminaiiona  against  either  persons  or  places;  it  shall 
make  a  finding  of  the  facts  and  an  order  requiring  said 
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railroad  corporation  ♦  ♦  ♦  ♦  to  make  such  changes 
"*"  *  in  the  manner  of  conducting  its  business  as  such 
board  shall  deem  proper,  reasonable,  and  expedient." 

Webster  defines  the  word  "  supervision"  to  be  "  The  act 
of  overseeing ;  inspection,  superintendence."  The  board, 
therefore,  is  clothed  with  the  power  of  overseeing,  inspect- 
ing, and  superintending  the  railways  within  the  state,  for 
the  purposes  of  carrying  into  effect  the  provisions  of  this 
act,  and  they  are  clothed  with  power  to  prevent  unjust  dis- 
criminations against  either  persons  or  places. 

The  attorneys  for  the  respondent  contend  that  the  act  is 
to  receive  a  strict  construction.  No  satis&ctory  reason,  how- 
ever, was  given  for  the  adoption  of  such  rule.  The  act  is 
remedial  in  its  nature,  and  is  designed  to  prevent  and  punish 
abuses  in  the  management  of  some  or  all  of  the  railways  of 
the  state,  and  in  construing  remedial  statutes,  there  are  three 
points  to  be  considered,  viz.,  the  old  law,  the  mischief,  and 
the  remedy  ;  that  is,  how  the  law  stood  at  the  making  of 
the  act,  what  the  mischief  was  for  which  the  former  law 
did  not  provide,  and  what  remedy  the  legislature  has  pro- 
vided to  cure  this  mischief,  and  it  is  the  business  of  courts 
so  to  construe  the  act  as  to  suppress  the  mischief  and 
advance  the  remedy.  1  Bl.  Com.,  87.  Rogers  v.  Omaha 
Hold  Co.,  4t  Neb.,  58. 

Here  is  an  act  which  declares  that  all  charges  shall  be 
just  and  reasonable,  prohibits  and  declares  unlawful  all  un- 
just and  unreasonable  charges  ;  which  requires  schedules  of 
such  just  and  reasonable  charges  to  be  posted  for  the  use  of 
the  public,  and  prohibits  an  advance  in  rates  except  upon 
certain  conditions ;  which  prohibits  any  preference  in  favor 
of  or  against  any  person  or  place ;  which  requires  the  board 
to  investigate  all  complaints  against  any  railway  corpora- 
tion doing  business  within  the  state,  and  gives  such  board 
power  to  call  for  persons  and  papers  in  order  that  their 
investigations  may  be  thorough  and  the  report  thereof 
based  upon  facts,  and  also  makes  their  finding  of  fact  prima 
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fiidt  evidaioe  thereof,  and  requires  said  board  to  investi- 
gate and  prevent  any  unjust  discrimination  against  either 
any  person,  firm,  corporation,  or  locality.    These  are  broad 
powers.    They  are  not  to  be  restricted.    Such  powers  were 
conferred  for  the  express  and  declared  purpose  of  fixing 
eharges  which  shall  be  reasonable  and  just,  and  prohibiting 
unjust  andunreasonable  charges  and  unjust  discrimination. 
The  court  has  no  authority  to  limit  the  board  in  any  re- 
spect, in  that  r^ard.     Such  board  is  to  determine,  in  the 
first  instance,  at  least,  what  are  reasonable  and  just  charges, 
what  unreasonable  and  unjust,  and  when  any  person,  firm, 
corporation,  or  locality  is  unjustly  discriminated  against. 
There  can  be  no  restriction  of  the  word  "  locality ;"  it  may 
refer  to  a  village,  city,  county,  or  portion  of  the  state,  the 
meaning   in  each  case  to  be  determined  by  the  territory 
which  the  board  shall  find  to  be  unjustly  discriminated 
ugainst.      If  there  is  discrimination  against  any  person, 
firm,  or  corporation,  it  is  the  duty  of  the  board  so  to  find, 
and  to  require  the  railway  company  to  cease  its  discrimina- 
tion.    To  do  so  such  board  has  the  authority  to  require  such 
railway  company  to  reduce  its  rates  to  a  reasonable  and  just 
standard.     The  power  to  fix  a  reasonable  and  just  rate  is 
clearly  conferred  on  the  board,  as  also  the  power  to  determine 
what  rates  are  unjust  and  unreasonable.     It  is  the  duty  of 
the  board  to  prevent  unjust  discrimination  in  all  the  forms 
mentioned  in  the  statute,  and  to  do  so  it  may  determine 
what  is  a  proper  charge  to  and  from  any  points  within  the 
state,  and  its  order  in  that  regard  based  on  its  finding  of 
&cts  will  be  prima  fade  evidence  of  the  correctness  of  the 
order. 

In  the  case  under  consideration  the  board  found  that  the 
rates  and  charges  of  the  respondent  were  excessive ;  in  other 
words,  that  there  was  unjust  discrimination  against  that 
part  of  the  state,  and  having  so  found,  the  board  is  clothed 
with  ample  power  to  require  such  railway  company  to  re- 
duce its  rates  and  charges.     The  power  of  the  board,  there- 
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fore,  to  establish  and  regulate  rates  and  charges  upon  rail- 
ways within  the  state  of  Nebraska  is  full,  ample,  and 
complete. 

4th.  Some  objection  is  made  to  the  remedy  by  man- 
damus, and  it  is  said  by  the  attorneys  for  the  respondent 
that  the  writ  may  not  issue  where  there  is  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  the  law  [Code,  Sec. 
646] ;  and  therefore  "  it  may  not  issue  'in  this  case,  because  . 
there  is  a  plain  and  adequate  remedy  in  the  law  for  enforc- 
ing the  order  of  the  board  of  transportation,  if  its  order  is 
a  lawful  one,  by  application  to  the  district  court  in  the 
mode  pointed  out  by  the  16th  section  of  the  act  of  1887. 
That  the  proceeding  under  the  16th  section  is  both  plain 
and  adequate, 

'^  That  the  legislature  did  not  intend  to  authorize  or  permit 
the  enforcing  of  all  orders  of  the  board  by  mandamus,  is 
clear,  from  the  fact  that  as  to  the  particular  matters  men- 
tioned in  the  17th  section,  it  gave  authority  to  proceed  by 
mandamus  as  the  only  and  exclusive  remedy  for  enforcing 
such  orders,  and  as  to  all  other  orders  in  reference  to  all 
other  matters  mentioned  in  the  act,  the  legislature  provided 
as  the  only  and  exclusive  remedy  an  application  in  the  first 
instance  to  the  district  court,  as  provided  in  section  16. 

"  The  fact  that  the  legislature  specifically  gave  the  right  to 
proceed  by  mandamus,  in  the  cases  mentioned,  in  the  17th 
section  only,  and  provided  other  specific  and  adequate 
remedy  for  all  other  cases,  leaves  no  doubt  that  it  was  the 
intention  of  that  body  that  mandamus  should  only  be  re- 
sorted to  in  the  cases  provided  for  in  the  17th  section.'* 

These  objections  are  untenable.  They  are  that  the  dis- 
trict court  alone  has  jurisdiction,  and  not  that  the  relator 
has  another  remedy  besides  mandamus.  But  even  if  the 
objections  were  to  the  form  of  the  remedy,  they  could  not 
be  sustained.  The  fact  that  an  action  will  lie  does  not 
supersede  the  remedy  by  mandamus.  If  the  remedy  by 
an  action  is  not  plain  and  adequate,  a  mandamus  may 
be  issued,  notwithstanding  an  action  would  lie.     State  v. 
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SteamSy  11  Neb.,  107.  Thus  while  a  party  f^grieved 
by  some  violation  of  the  statute  by  the  respondents  might 
maintain  an  action  against  such  respondent,  yet  if  such 
remedy  was  not  adequate  it  would  not  prevent  him  from  en- 
forcing his  rights  by  mandamus.  The  test  to  be  applied 
in  determining  the  right  to  i*elief  by  mandamus  is  to  in- 
quire whether  the  relator  has  a  clear  legal  right  to  such 
writ,  and  whether  he  has  any  other  adequate  legal  remedy. 
People  V.  Head,  26  111.,  326.  People  v.  HiUiard,  29  111., 
418.  In  the  case  at  bar  the  relators  show  a  clear  legal 
right  to  have  the  order  made  by  them  complied  with. 
People  V.  Mayor,  51  111.,  28.  People  v.  Brooklyn,  1  Wend., 
318.  And  this  writ  may  be  applied  for  in  a  proper  case 
in  the  supreme  court  under  any  section  of  the  act  which 
Huthorizes  the  filing  of  an  application  in  the  district  court 
for  such  writ.  In  many  cases  the  district  court  is  unable 
to  grant  adequate  relief,  its  jurisdiction  being  limited  to  a 
particular  county.  Thus  suppose  the  board  of  transporta- 
tion, as  in  the  case  under  consideration,  should  order  a  rail- 
way company  to  reduce  its  rates  and  charges  on  all  its  lines 
within  the  state,  a  question  might,  perhaps,  arise  as  to  the 
power  of  the  district  court  to  act  on  rates  without  the 
county  in  which  the  action  was  brought.  So  in  cases  of  like 
character.  But  where  the  action  is  instituted  in  the  su- 
preme court  no  question  of  that  kind  can  arise ;  nor  can 
the  party  be  debarred  by  any  statute  of  a  constitutional 
right.  The  supreme  court,  therefore,  has  jurisdiction  in  the 
case,  and  mandamus  is  the  proper  remedy.  The  demurrer, 
therefore,  is  overruled,  and  a  peremptory  writ  will  issue 
within  ten  days  from  this  date,  unless  the  respondent, 
within  that  time,  shall  present  to  the  court  an  answer 
showing  compliance  with  the  alternative  writ,  or  a  defense 
to  the  action  upon  the  facts. 

Judgment  accordingly. 

The  other  judges  concur. 
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|i  ^  John  Fager,  plaintiff  in  errob,  v.  The  State  of 

1  ^  ^  Nebraska,  defendant  in  error. 


\'2»   3S2l 
I  58  8nl 


1.    Bape :    bvidbncb.    In  a  pro6ecati<m  for  rape,  it  is  not  essential 
^  ^1  to  a  conviction  that  the  prosecutrix  shonld  be  corroborated  by 

the  testimony  of  other  witnesses  as  to  the  particular  act  consti- 
tnting  the  offense.  It  is  sufficient  if  she  be  corroborated  as  to 
material  facts  and  circumstances  which  tend  to  support  her  tes- 
timony, and  from  which,  together  with  her  testimony  as  to  the 
principal  fact,  the  inference  of  guilt  may  be  drawn. 

S.  Trial:  questions  by  pbesidikg  judob.  While  it  is  the  right 
of  a  trial  judge  to  interrogate  witnesses  when  essential  to  the  ad- 
ministration of  Justice,  yet  the  practice  of  so  doing,  except  when 
absolutely  necessary,  should  be  discouraged.  The  common  law 
rule  conferring  arbitrary  power  upon  trial  judges  has  been  so' 
far  modified  by  the  code  as  to  greatly  limit  this  power,  and,  in 
case  of  its  abuse,  a  reviewing  court  would  not  hesitate  to  give  a 
new  trial  to  the  injured  party. 

8.    :    ADMISSION  OF  IMPBOPEB   TESTIMONY.     Where  it  is 

claimed  that  improper  testimony  was  allowed  to  be  given  to  a 
jury  in  the  trial  of  a  cause,  it  must  appear  by  the  bill  of  excep- 
tions that  objection  thereto  was  made,  upon  which  there  was  an 
adverse  ruling,  and  to  which  exception  was  taken  at  the  time. 
Otherwise  it  cannot  be  reviewed  in  the  supreme  court. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

E.  8.  Abbott  and  R.  D.  Steams,  for  plaintiff  in  error. 

1.  Evidence.  Oleson  v.^  State,  11  Neb.,  276.  Laugh- 
lin  V.  State,  18  Ohio,  99.  Johnson  v.  State,  17  Id.,  593. 
2.  Power  of  trial  judge.  StcUe  v.  Lee,  80  North  Car., 
484.  Eppe  V.  State,  19  Ga.,  118.  Shirwin  v.  People,  69 
HI.,  66.  FUher  v.  People,  23  Id.,  283.  Wright  v.  State^ 
69  Ind.,  163. 

WUliam  Leese,  Attorney  General,  for  the  State. 
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1.  Evidence.  McOombs  v.  StcUe,  8  Ohio  State,  643. 
State  V.  Kinney,  44  Conn.,  153.  Brown  v.  People,  36  Mich., 
204.  Phillips  V.  State,  9  Humph.,  246.  People  v.  Gage, 
28  N.  W.  R.,  836.  2.  Authority  of  judge  to  question  wit- 
nesses. IM  V.  State,  6  B.  J.  Lea,  730.  State  v.  Lee,  80 
N.  C,  484.  dm.  v.  OaUwan,  9  Allen,  271.  Palmer  v. 
WhUe,  10  Cush.,  321.    Wharton  Evidence,  Sees.  281,  496. 

Reese,  J. 

Plaintiff  in  error  was  convicted  of  the  crime  of  rape. 
The  record  is  quite  voluminous,  and  were  we  inclined  to 
go  outside  of  the  questions  presented  for  decision,  it  is 
quite  probable  sufficient  objection  might  be  found  to  justify 
the  reversal  of  the  judgment  of  the  district  court,  but  as 
it  has  been  the  uniform  holding  of  this  court  that  it  will 
not  travel  outside  the  case  presented  by  counsel,  except 
when  the  question  of  jurisdiction  is  involved,  or  in  favor 
of  life,  we  can  notice  only  the  questions  presented  for 
decision. 

It  is  insisted  by  plaintiff  in  error  that  there  is  no  proof 
of  rape,  or  even  of  contact,  except  that  of  the  prosecutrix. 

While  this  is  true  in  one  sense,  yet  in  the  sense  in  which 
corroborating  circumstances  may  aid  the  prosecution  it  is 
not  true.  We  do  not  understand  the  rule  in  such  cases 
to  require  corroborating  testimony  to  the  particular  fact  ot 
the  rape.  If  such  were  required,  convictions  could  seldom 
be  had,  even  in  the  most  flagrant  cases.  Men  engaged  in 
the  commission  of  offenses  of  this  kind  seldom  call  wit- 
nesses to  the  fact,  or  attack  women  who  arc  not  alone  and 
within  their  power. 

The  testimony  shows  that  plaintiff  in  error  was  engaged 
in  collecting  cream  for  a  creamery  in  the  neighborhood  in 
which  the  prosecutrix  resided,  and  that  prior  to  the  time 
of  the  alleged  crime,  when  getting  cream  of  a  family  with 
whom  the  prosecutrix  resided,  they  had  met,  and  knew  each 
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other.  The  prosecutrix  was  a  girl  about  14 J  years  old, 
and  resided  with  the  family  of  A.  J.  Miller.  Her  younger 
sister  resided  near  by  with  the  family  of  C-  A.  Helms. 
Miller  and  his  family  were  away  from  home,  in  York 
county,  to  be  absent,  at  least,  over  night.  Helms  and  his 
wife  were  also  from  home  and  returned  late  in  the  evening 
on  which  the  crime  was  alleged  to  have  been  committed. 
By  the  testimony  of  witness  Munson,  who  resided  with 
Helms,  and  who  was  acquainted  with  thepIaintiflF  in  error, 
it  is  shown  that  plaintiff  in  error  went  to  the  house  of 
Helms  on  the  evening  in  question  in  a  covered  buggy, 
hitched  his  horse,  went  to  where  Mr.  Munson  was,  and 
asked  him  where  Mr.  Miller  was  ?  Upon  being  informed 
that  he  was  in  York  county,  he  then  inquired  where  Iva 
Smith,  the  prosecutrix,  was  ?  Munson  informed  him  she 
was  there,  and  in  the  house.  He  then  told  Munson  there 
was  to  be  a  party  at  Mr.  Parks'  that  night,  and  they 
wanted  her  to  come  down,  and  requested  Munson  to  see 
her  and  inform  her  of  what  he  said.  Munson  remarked 
he  did  not  think  she  would  come,  as  Miller  was  "  pretty 
strict  with  her,"  but  he  would  tell  her. 

She  was  informed,  and,  after  some  hesitation,  got  into 
the  buggy  and  went  with  plaintiff  in  error,  going  first  to 
Miller's  and  changing  her  clothing. 

A.  J.  Miller  testified  that  soon  after  the  occurrence,  he, 
with  Mr.  and  Mrs.  Helms  and  Mr.  Munson,  went  with 
the  prosecutrix  to  the  spot  where  she  claimed  the  crime 
had  been  committed,  and  there  found  horse's  tracks,  south 
of  the  road,  as  she  had  stated,  and,  from  the  appearance 
of  the  tracks  in  the  grass,  it  was  evident  that  the  horse  had 
stood  there  for  some  little  time.  These  facts  are  also  testi- 
fied to  by  others,  who  observed  the  same  things. 

Mr.  Helms  testified  that  he  was  in  Dorchester  on  the 
afternoon  of  the  day  in  question,  and  saw  plaintiff  in  error 
with  a  horse  of  the  kind  testified  to  by  Munson,  hitched 
to  a  covered  buggy,  going  north,  which  was  in  the  direc- 
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tion  in  which  Mr.  Helms  lived.  This  was  about  half  an 
hour  before  sundown.  Late  in  the  evening,  Mr.  Helms 
went  home,  and,  as  he  supposes,  about  9  or  10  o'clock, 
when  within  a  mile  or  so  ef  home,  he  met  plaintiff  in 
error  in  a  buggy,  driving  rapidly  to  the  south.  The  wit- 
ness thought  at  this  time  that  some  person  was  with 
plaintiff  in  error  in  the  buggy,  but  as  to  who  it  was,  if 
any  such  were  there,  witness  could  not  tell. 

Another  witness,  Mr.  J.  M.  Johnson,  met  plaintiff  in 
error,  the  same  night,  somewhat  later,  about  a  mile  north 
of  Dorchester,  driving  south,  towards  towp,  with  a  horse 
and  buggy  of  the  same  description  as  that  given  by  the 
other  witnesses,  and,  as  was  the  case  with  Mr.  Helms, 
plaintiff  in  error  did  not  give  the  road,  and  a  collision 
seemed  imminent.  Mr.  Johnson  spoke  to  the  horse,  and 
he  stopped.  Plaintiff  in  error  was  alone,  and  appeared  to 
be  asleep.  The  witness  says,  '^  I  slapped  him  on  the  face 
with  my  hat.''  He  said,  "  There,  get  out,  or  pull  out." 
The  testimony  of  these  witnesses,  all  of  whom  were  ac- 
quainted with  plaintiff  in  error,  when  added  to  the  positive 
testimony  of  the  prosecutrix,  who  also  knew  him,  leaves 
no  doubt  whatever  upon  the  mind  as  to  his  identity. 

The  theory  presented  by  the  plaintiff  in  error  is,  to  the 
mind  of  the  writer,  entirely  improbable.  He  admits  that 
probably  it  was  his  horse  and  buggy,  but  denies  that  it 
was  himself.  He  claims  that  he  started  upon  an  errand, 
and  went  some  two  or  three  miles  out  of  Dorchester, 
where  he  overtook  a  young  man,  who  claimed  he  had  been 
atwork  for  a  neighbor,  and  took  him  into  the  buggy ;  that 
the  young  man  had  a  bottle  of  liquor,  out  of  which  plaint- 
iff in  error  took  a  drink  or  two,  and  that  upon  reaching 
the  timber  of  the  west  Blue  river  he  was  drunk  ;  that  the 
young  man  left  him  there  asleep  and  went  away  with  the 
horse  and  buggy.  That  after  a  while  the  young  man 
returned,  helped  plaintiff  in  error  into  the  buggy,  and 
s^nt  him  home,  about  midnight. 
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While  this  is  pressed  with  considerable  ingenuity  by 
counsel,  yet  we  cannot  adopt  it.  The  testimony  of  Mun- 
son  is  clear,  direct,  and  positive,  and  we  can  see  no  reason 
why  it  is  not  entitled  to  credit. 

It  is  next  claimed  that  the  testimony  of  the  prosecutrix,, 
as  to  what  happened  at  the  time  of  the  alleged  commission  of 
the  offense,  is  unsatisfactory,  and,  in  some  important  mat- 
ters, contradictory.  In  some  respects,  this  is  true,  and, 
indeed,  it  could  hardly  be  expected  to  be  otherwise. 
The  testimony  of  this  witness  occupies  36  printed  pages 
of  the  record.  Her  cross-examination  was  rigid,  search- 
ing, and  of  great  length,  and  when  coming  to  minute  de- 
tails of  the  perpetration  of  this  crime,  in  her  efforts  to  givo 
details,  in  answer  to  the  questions,  she  made  some  state- 
ments which  may  seem  unreasonable.  It  is  hardly  prob- 
able that  a  girl  of  her  age  and  want  of  experience  would 
form  proper  conceptions  of  what  was  done,  or  just  how  it 
was  done,  and  be  able  to  detail  them  upon  the  witness 
stand  without  apparent  contradictions,  resulting  from  lack 
of  a  clear  understanding  of  the  question,  or  some  other 
cause.  By  a  fair  analysis  of  her  testimony,  however,  mgpy 
seeming  contradictions  are  more  apparent  than  real,  JTho 
examination-in-chief  was  not  skillfully  conducted,  man^^ 
the  interrogatories  embodying  three  or  four  questions,  the 
last  of  which  was  very  naturally  answered  by  her,  while 
those  preceding  it  were  left  unanswered.  The  order  of 
events  was  necessarily  lost  sight  of  by  her,  and  she  was 
placed  in  the  attitude  of  answering  many  questions  which 
might  be  applied  to  any  stage  of  the  transaction.  The 
cross-examination,  of  course,  tended  to  increase  these  appar- 
ent discrepancies ;  but  the  testimony  of  the  witness  througli:^ 
out,  corroborated,  as  it  is,  upon  many  important  facts, 
leaves  no  question  but  that  the  verdict  of  the  jury  is  suffi- 
ciently supported  by  the  testimony,  so  &r  as  the  objections 
presented  by  the  plaintiff  in  error  attack  it. 

Before  making  his'  statement  to  Munson,  plaintiff  in 
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error  seems  to  have  satisfied  himself  that  neither  the 
fiimily  of  Miller  nor  Helms  was  at  home.  Upon  the 
plausible  representations  made  to  her,  the  prosecutrix 
accompanied  him,  as  one  of  her  age  and  lack  of  judgment 
might  be  liable  to  do. 

Whether  or  not  there  was  a  party  at  the  residence  of 
Mr.  Parks,  neither  party  seems  to  have  thought  it  neces- 
sary to  inquire,  perhaps  rightly,  as  no  effort  was  made  to 
reach  the  place  designated.  It  can  hardly  be  neces- 
sary to  state  here  what  occurred  at  the  time  of  the  com- 
mission of  the  offense.  It  is  not  contradicted,  and  no  good 
could  result  from  entering  upon  its  narration. 

Upon  the  oral  argument,  it  was  insisted  that  there  was 
error  in  the  case,  because  the  prosecutrix  was  permitted  to 
testify  to  the  complaint  she  made  to  Mrs.  Helms,  immedi- 
ately after  the  alleged  offense,  upon  her  return  to  Mrs. 
Helms'  house.  Had  the  question  of  the  admissibility  of 
this  testimony  been  presented  to  the  trial  court  by  the 
proper  objection  and  exception  to  its  ruling,  if  adverse,  this 
question  would  have  been  presented  for  review.  But  no 
such  objection  was  made,  therefore  no  ruling  or  exception, 
60  far  as  is  shown  by  the  record.  The  examination  was 
made  with  the  consent  of  the  plaintiff  in  error,  and  he 
cannot  now  object. 

These  observations  apply  with  equal  force  to  the  ques- 
tions propounded  to  the  prosecutrix  by  the  court,  so  far  as 
they  relate  to  the  testimony  of  the  witness  as  to  the  com- 
plaint made.     No  objection  was  made  to  any  of  them.     If 
-   any  error  existed  it  was  waived. 

At  another  period  in  the  trial  and  during  the  examina- 
tion of  the  witness,  the  court  propounded  certain  questions 
to  her,  as  to  the  character  of  her  underclothing,  and  the 
exact  position  of  plaintiff  in  error  with  reference  to  her 
.  during  the  occurrence,  which  were  objected  to  by  him  upon 
\  the  grounds:     1st,  because  the  court  asks  them;  2d,  be- 
cause they  were  irrelevant,  immaterial,  and  incompetent. 
22 
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As  to  the  first  objection,  it  must  be  sufficient  here  to  say 
that  circumstances  might  arise  in  which  it  would  be  the 
duty  of  the  court  to  propound  questions  and  insist  upon 
direct  and  '  unequivocal  answers.  It  sometimes  becomes 
necessary  for  the  presiding  judge  to  take  this  course,  espec- 
ially if  there  is  an  apparent  misunderstanding  between 
the  witness  and  the  person  propounding  the  question,  or 
^here  a  witaess  is  diffident,  obtuse,  or  unfriendly,  and  the 
simple  fact  that  the  questions  here  referred  to  were  pro- 
pounded by  ibe  court  would  not  of  itself  be  sufficient  to 
Reverse  the  judgment. 

As  to  the  materiality,  relevancy,  or  competency  of  the 
festimony,  there  can  be  no  doubt.  The  question  was 
eonoeming  the  condition  of  the  underclothing  of  the  pros^ 
eeutrix,  the  principal  one  of  which  was  as  follows :  "Were 
the  drawers  you  wore  that  night  tight  drawers  ?''  Answer : 
**  Yes,  sir.^'  We  can  see  no  good  reason  why  the  plaintiff 
ifk  errc»*  can  complain  of  this.  The  answer  was  beneficial 
to  him  rather  than  otherwise.  Even  were  the  relevancy 
or  materiality  of  this  testimony  questionable^  it  was  wholly 
without  prejudice. 

The  next  question  presented  is  as  to  the  conduct  of  the 
presiding  judge  during  the  trial.  The  objection  is  to  the 
course  pursued  by  him  in  the  examination  of  the  wit- 
nesses. Qifestions  were  asked  by  him,  some  of  which  were 
upon  material  points,  and  somewhat  leading  at  times. 
.  This  question  has  not  been  before  this  court  heretofore, 
and  is  one  of  importance  as  bearing  upon  the  practice  in 
this  state,  and  also  as  affecting  the  authority  and  duties  of 
tiie  presiding  judge.  It  is  insisted  that  as  public  prose- 
cutors are  provided  by  law  and  at  public  expense,  it  should 
be  left  to  them  alone  to  conduct  prosecutions  without  any 
suggestions  from  the  court;  that  the  prosecuting  attor- 
neys of  the  several  district  courts  are  selected  by  the  peo- 
ple with  a  view  to  their  fitness  and  qualification  for  the 
poation,  and  that  it  is  the  spirit  of  the  law  tliat  trial 
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judges  leave  the  matter  of  presenting  testimony  entirely 
in  their  hands.  As  a  matter  of  practice  in  this  state,  we 
think  the  rule  generally  adopted  by  the  judges  has  been 
to  avofd  examining  witnesses,  and  to  permit  the  case  to 
go  to  the  jury  as  made  by  the  attorneys.  This  of  course 
is  subject  to  the  exception  above  stated,  in  which  case 
there  can  be  no  doubt  as  to  the  right  and  duty  of  a  trial 
judge.  Courts  should  also  see  that  the  examination  of  a 
witness  is  conducted  in  fairness  to  both  of  the  litigants,  and 
to  the  witness.  Whether  or  not  a  judge  has  a  right  to  go 
beyond  this  under  the  provisions  of  our  criminal  code, 
might  become  a  serious  question.  At  common  law  the 
right  was  not  questioned. 

In  Wharton  Criminal  Evidence,  8th  Edition,  Sec.  462, 
it  is  said:  ^'The  trial  court,  at  any  period  of  the  examin* 
ation,  may  put  questions  to  the  witness,  for  the  purpose  of 
eliciting  fad»  bearing  on  the  issue,  and  the  witness  may 
even  be  recalled  for  this  purpose,  or  a  witness  not  called 
by  the  parties  may  be  called  and  examined  by  the  court ; 
nor  is  the  court,  as  to  evidence,  bound  by  the  rule  excluding 
leading  questions,  but  an  answer,  not  in  itself  evidence, 
brought  out  by  the  questions  of  the  court,  may  be  ground 
ibr  reversal.^'  This  rule  has  been  sustained  in  Eppa  v.  State, 
19  Georgia,  102.  See  also  Archibald  Cr.  PI.,  163.  1st 
Whar.on  Evidence,  Sees.  281  and  496.  State  v.  Lee,  80 
N.  C,  484. 

Assuming  that  the  rule  above  cited  is  the  correct  com- 
mon law  rule,  the  question  arises,  has  the  code  so  far 
changed  this  rule  as  to  require  a  reversal  of  the  judgment 
in  this  caae,  upon  the  conduct  of  the  trial  judge? 

As  a  matter  of  law  we  cannot  say  that  in  this  case  the 
trial  judge  so  far  exceeded  the  rule  which  is  claimed  to 
have  been  established  by  the  code  as  to  require  a  new  trial 
for  th«t  cause  alone.  While  it  is  apparent  that  the  course 
pursued  by  the  trial  judge  was  not  prejudicial  to  plaintiff 
in  error,  yet  we  deem  it  proper  to  suggest  that  judges  have. 


340      SUPREME  COURT  OF  NEBRASKA, 

Eager  T.  8tato. 

to  a  very  great  extent,  been  shorn  of  the  arbitrary  power 
conferred  upon  them  by  the  common  law. 

It  is  not  necessary  here  to  refer  to  that  which  is  known 
by  every  student  of  the  law,  that  at  common  law  the 
authority  of  the  trial  judge  was  decided  to  be  absolute,  and 
in  many  instances  was  greatly  abused.  This  power  has, 
to  some  extent  at  least,  been  removed  by  the  beneficent 
provisions  and  spirit  of  the  criminal  code.  The  trial  judge 
must  have  the  right  to  superintend  the  general  course  of 
trials  of  causes  before  him,  as  well  as  the  conduct  of  coun- 
sel engaged  therein,  but  this  authority  should  be  carefully 
and  moderately  exercised.  The  judge  should  be  so  absolutely 
impartial  upon  the  trial  of  a  cause  as  to  give  no  ground  for 
suspicion  tliat  he  has  any  opinion  upon  the  merits  of  the 
cause  on  trial,  and  the  greatest  care  should  at  all  times  be 
observed  that  no  act  or  word  should  escape  which  would 
deprive  a  judge  of  the  well-earned  reputation  of  American 
courts  for  absolute  impartiality. 

While,  as  we  have  said,  the  conduct  of  the  trial  judge 
to  .which  objection  has  been  made  cannot  be  said  to  have 
worked  prejudice  to  plaintifi^  in  error,  and  doeg  not  call  for 
a  reversal  of  the  case,  yet  we  think  that  were  a  case  pre- 
sented involving  the  abuse  of  judicial  authority  to  the 
prejudice  of  an  unsuccessful  litigant,  the  reviewing  court 
should  not  hesitate  to  reverse  the  judgment,  that  a  fair 
trial  might  be  had. 

The  last  question  presented  and  urged  by  counsel  for 
plaintiff  in  error  is,  that  the  punishment  imposed  is  exces- 
sive, and  for  that  reason  a  new  trial  should  be  granted. 
The  judgment  is,  that  the  plaintiff  in  error  be  confined  in 
the  penitentiary  for  the  period  of  12  years.  Under  all 
the  circumstances,  we  agree  that  the  punishment  is  exces- 
sive, but  this  of  itself  does  not  require  the  granting  of  a 
new  trial.  Under  the  provisions  of  an  act  of  the  1^'sla- 
ture,  approved  March  31st,  1887,  the  authority  is  given 
directly  to  the  supreme  court,  in  cases  of  this  kind,  when, 
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in  its  opinion,  the  sentence  is  exoessive,  to  reduce  the  sen- 
tence of  the  district  court  as  in  their  opinion  may  be  war- 
ranted by  the  evidence.  Crim.  Code,  Sec.  509a.  Ap- 
plying this  provision  to  the  case  at  bar,  it  is  believed  that 
the  case  requires  the  exercise  of  the  power  conferred,  and 
the  sentence  of  the  district  court  should  be  reduced  to  six 
years. 

The  judgment  of  the  district  court  will  therefore  be  so 
far  modified  as  to  reduce  the  sentence,  as  above  indicated, 
and  the  judgment  will  be  that  plaintiff  in  error  be  confined 
in  the  penitentiary,  at  hard  labor,  but  without  solitary 
confinement,  for  the  term  of  six  years  from  the  date  of  the 
judgment  of  the  district  court.  In.  all  other  respects  the 
judgment  of  the  district  court  is  affirmed. 

JUiX^^MENT  ACXX)RDINGLY.      ' 

The  other  judges  concur. 

Maxwell,  Ch.  J. 

I  concur  in  the  modification  of  the  judgment  in  this 
case,  and  also  in  the  points  stated  in  the  syllabus.  In  my 
view  our  statute  has  changed  the  common  law  so  far  as  to 
practically  prohibit  the  presiding  judge  from  examining 
the  witnesses  in  whole  or  in  part  in  a  criminal  case.  Un- 
der the  common  law,  as  counsel  was  not  allowed  to  a  pris- 
oner in  the  trial  of  a  charge  of  felony,  the  judge  was  sup- 
posed to  act  as  the  prisoner's  counsel.  It  became  the 
judge's  duty,  therefore,  to  cross-examine  the  witnesses,  and 
protect  the  rights  of  the  accused.  In  this  country,  how- 
ever, the  common  law  rule  which  denied  counsel  to  a  per- 
son accused  of  felony  has  not  prevailed,  and  one  of  the 
guarantees  of  the  constitution  of  the  United  States  and  of 
this  state  is,  that  a  party  accused  of  crime  shall  be  entitled 
to  counsel  to  make  his  defense,  and  a  trial  before  an  im- 
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partial  jury.  A  trial  cannot  be  fair  and  impartial  if  the 
judge  is  permitted,  either  directly  or  indirectly,  to  express 
an  opinion  upon  the  facts.  His  opinion  necessarily  would 
have  great  weight  with  the  jury,  and  as  he  is  not  permitted 
directly  to  give  his  views  upon  the  facts  he  should  not  be 
permitted  to  do  so  indirectly,  either  by  his  conduct  or  the 
form  of  questions  to  witnesses.  It  may  be  said  that  in 
some  cases  it  would  be  impossible  to  convict  a  party  unless 
the  judge  should  bring  his  influence  to  bear  upon  the  jury. 
Such  an  argument,  instead  of  being  in  favor  of  the  prac- 
tice, is  directly  opposed  to  it.  Ordinarily,  if  the  facts  will 
justify  the  jury  in  finding  a  verdict  of  guilty,  the  prob- 
abilities are  that  they  will  do  so.  If  the  testimony  leaves 
the  guilt  of  the  accused  in  doubt  he  is  entitled  to  the  bene- 
fit of  that  doubt,  and  no  influence  outside  of  the  testimony 
iahould  be  brought  to  bear  upon  the  jury  to  induce  them  to 
overcome  such  doubt.  Otherwise,  the  accused,  will  be  de- 
prived of  a  constitutional  guaranty — a  fisdr  trial,  and  per- 
haps be  unjustly  convicted. 

Our  statute  prohibits  oral  instructions  to  a  jury  except 
by  consent  of  parties,  and  this  prevents  the  judge  from  di- 
recting the  jury  in  any  manner,  unless  in  writing  in  the 
presence  of  the  parties,  where  exceptions  may  be  taken  to 
the  ruling  or  direction.  A  fair  trial  means  a  trial  before 
an  impartial  jury,  who  without  extraneous  influence  wiU 
be  guided  by  the  testimony  alone  in  rendering  a  verdict. 

The  law  clothes  the  judge  with  power  to  determine  the 
law,  and  entrusts  to  the  jury  all  questions  of  fact;  and  this 
division  of  duties  should  be  recognized  and  adhered  to  on 
a  trial. 
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Okaha   &    Republican    Valley    Railroad    Co,,  ^  3«| 

PLAINTIFF.  IN    ERBOR,   V.   ALFRED   StANDEN,   DE-  |  22   843 
PENDANT  IN  ERROR. 

1  Bailroadfl:  nkolIoent  cx>N8TBncnoN  of  bridge:  pliad- 
IKO.  Where  an  action  U  brought  to  recover  damages  for  the 
negligent  constraction  of  a  railway  bridge  across  the  Platte 
river,  whereby  it  became  an  unlawful  obstruction  therein, 
Hdd,  Under  the  liberal  rules  of  construction  of  the  code,  that  the 
petition  alleged  snfficiept  to  authorize  a  recovery. 

%,  ■  ;    OOKSTITUTIONAL  LAW.    The  insertion  of  the  words  "  or 

damaged  "  in  section  21,  Art.  I.,  of  the  constitution  of  1875, 
was  intended  to  give  a  right  of  recovery  which  did  not  previously 
exist,  and  was  not  intended  to  limit  or  restrict  any  remedy 
previously  existing. 

3. :  — :    BIGHT  OP  Acnov.     Where  a  railway  bridge 

is  so  negligently  constructed  across  a  river  as  to  form  an  unlaw- 
ful obstr action,  and  become  a  nuisance  by  causing  an  overflow 
of  the  river,  no  right  of  action  accrues  to  a  landowner  until  he 
sustains  an  actual  injury  caused  by  such  unlawful  obstruction — 
as  by  the  overflow  of  his  lands.    - 

4.  NQiBanoe:    damages:    continuing    nuisance.    Where  a 

nuisance  is  a  continuing  one,  in  consequence  of  which  damages 
are  sustained,  a  recovery  is  limited  to  damages  which  may  have 
accrued  before  the  action  is  brought,  and  one  action  is  not  a 
bar  to  a  second  action  brought  for  damages  thereafter  sustained. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Marshall  and  Post^  J.J. 

W.  J2.  Kelly,  for  plaintiff  in  error^  after  citing  numer- 
ous cases  (including  OUy  of  Elffin  v.  Eaton,  83  111.^  535. 
a  A  E.  L  R.  R.  V.  Loeb,  118  Id.,  203.  Hutchinson  v. 
Parkersburg,  25  West  Va.,  226.  Fowk  v.  N.  H.  &  N. 
R.  R.,  107  Mass.,  362;  112  Mass.,  334.  Same  v.  McAley, 
11  N.  E.  Rep.,  67.  Reardon  v.  San  Frawiaco,  66  Cal., 
501.  OoUsohalk  v.  R.  R.,  14  Neb.,  560.  Penn.  R.  R.  v. 
Duncan,  111   Penn.    State,  362.     Blanchard  v,  Kanma 
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(My,  16  Fed.  Rep.,  444.  Rigney  v.  Chicago,  102  III, 
67.  Harmon  v.  City  of  (ymaha,  17  Neb.,  648),  made  the 
following  points : 

1st.  In  every  case  where,  under  authority  of  law,  a 
public  work  for  public  use  has  been  erected,  no  specific 
detail  or  plan  thereof  being  provided  therefor  by  law, 
then  the  plan,  method,  and  details  must  be  adopted  by  the 
company  or  corporation  performing  the  work,  and  that 
when  it  has  adopted  and  completed  such  work,  it  will  be 
treated  as  a  permanent  structure,  and  the  corporation  held 
to  intend  to  use,  occupy,  and  enjoy  such  work  in  the  man- 
ner contemplated  by  its  character,  and  for  the  time  and 
purpose  authorized  by  its  charter ;  and 

2d.  That,  as  to  any  and  all  persons  whose  property  is 
not  actually  taken,  but  whose  property  is  "damaged"  or 
*^  injuriously  affected  "  by  such  public  work  or  structure, 
as  constructed  or  completed,  whether  properly  or  improp- 
erly, it  owes  the  duty  and  obligation,  and  that  this  duty 
and  obligation  may  be  enforced  by  such  person  by  an  action 
to  recover  such  damages. 

3d.  That  this  action  is  one  complete  in  itself  to  recover 
for  all  "damages"  which  the  "property"  in  its  entirety 
has  sustained. 

4th.  That  the  measure  of  damages  in  such  cases  in- 
volves a  comparison  between  the  value  of  the  property 
before  the  erection  of  the  public  work  and  after  the  com- 
pletion in  the  manner  in  which  it  was  done. 

6th,  That  this  action  accrues  to  the  owner  of  the 
property  at  the  time  of  the  erection  of  the  structure. 

6th,  That  no  subsequent  grantee  of  such  owner  can 
maintain  any  action  for  any  injury  to  the  same  property, 
based  upon  the  conditions  or  character  of  such  structure. 

7th.  That  this  action,  under  the  constitution,  for  all 
damages  accruing  to  the  plaintiff's  property,  having 
accrued  in  1877,  it  is  now  barred  by  the  statute  of 
limitation. 
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8th.  That  general  public  policy,  adopted  by  the  people, 
engrafted  upon  the  fundamental  law  of  the  state,  is,  that 
**  multiplicity  of  suits  ^'  against  corporations,  private  or 
municipal,  engaged  in  carrying  on  works  for  public 
uses,  shall  be  avoided.  That  all  such  corporations  shall,  once 
for  all,  on  demand  of  an  injured  party,  make  just  com- 
pensation for  all  damages  they  may  inflict  upon  private 
property  by  an  act,  proper  or  improper,  done  by  them  in 
the  exercise  of  the  powers  conferred  upon  them  to  con- 
struct and  maintain  such  work. 

W.  H.  Munger  and  E.  F,  Gray,  for  defendants  in  error. 

To  sum  up  this  whole  matter  in  a  sentence,  we  say  that 
defendant's  bridge  and  approaches  are  l^ally  located,  and 
defendant  has  a  legal  right  to  maintain  a  bridge  and 
approaches  at  this  point,  but  the  bridge  and  approaches  are 
not  properly  built,  and  this  improper  construction  causes 
goi^es,  overflows,  and  consequent  damage  to  adjoining 
proprietors  in  the  spring  of  the  year,  and  therefore  the  bridge 
and  approaches  are  unlawful — a  nuisance  periodically, 
recurring  at  long  intervals — a  nuisance  in  the  common 
legal  significance  of  the  word — and  by  the  authority  of  at 
least  every*  well  considered  case  upon  the  subject,  a  new 
cause  of  action  accrues  for  each  recurring  damage.  Uline 
V.  N.  Y.  a  R.  -B.,  101  New  York,  98.  Gould  on 
Waters,  section  412,  and  cases  cited.  New  Salem  v.  Eagle 
MSI  Co,,  138  Mass.,  8.  Union  Trust  Company  v.  Ouppy, 
26  Kan.,  754.  Brown  v.  Cayuga  &  Susquehanna  R.  Co., 
12  N.  Y.,486.  OynJiodon  Stone  Co.  v.  B.,  N.  Y,  &E.  R. 
Cb.,  52  Barb.,  390.  BeckwUh  v.  GriswoUJ,  29  Barb.,  291. 
Duryea  v.  Mayer,  26  Hun,  120,  122.  Waggoner  v.  Jer- 
maine,  3  Denio,  306.  Mahon  v.  N.  Y.  C  R.  (Jo,,  24  N.  Y., 
658.  Van  Hoosier  v.  H.  &  St.  J.  R,  Co.,  70  Mo.,  145. 
IHckson  V.  C,  R.  I.  &  P.  Ry.  Co.,  71  Mo.,  575.  Bare  t?. 
Hoffman,  79  Pa.  St,  71.     Wheatley  v.  Chrisman,  24  Pa. 
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St.,  298.  FeU  v.  Bennett,  5  Atlantic  Rep.,  17  (Pa.) 
Cbopea-  V.  Hall,  5  Ohio,  320,  McElroy  v.  Goble,  G 
O.  S.,  187.  Thayer  v.  Brooks,  17  Ohio,  489.  Delaware 
<fe  Raritan  Canal  Co.  v.  Wright,  21  N.  J.  L.,  469.  Deto- 
ware  &  Ba^^itan  Canal  Co.  v.  Lee,  22  N.  J.  L.,  243. 
Prentiss  V.  Wood,  132  Mass.,  486.  Staple  v.  Spring,  10 
Mass.,  72.  Carl  v.  Sheboygan  &  F.  D.  L.  R.  Co.,  1  N. 
W.  R.,  295  (Wis.)  Bamsdcde  v.  Fo(Ae,  13  N.  W.  R.,  557 
(Wis.)  Cain  v.  C,  R.  L  &  P.  R.  Co.,  3  N.  W.  R.,  736 
(la.)  Drake  v.  G,  R.  I.  &  P.  R.  Co.,  19  N.  W.  R.,  215 
(la.) 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  against  the 
plaintiff  to  recover  damages  for  the  negligent  and  wrong- 
ful construction  of  its  bridge  across  the  Platte  river, 
whereby  it  is  allied  that  in  March,  1886,  a  gorge  was 
formed  above  the  bridge,  which  threw  the  water  of  the 
Platte  river  out  of  its  course,  over  the  lands  of  the  defend- 
ant in  error,  and  thereby  caused  him  a  large  amount  of 
dami^e.  The  railroad  company  demurred  to  the  petition 
upon  the  grounds  that  the  facts  stated  therein  were  not 
sufficient  to  constitute  a  cause  of  action.  Ther  demurrer 
was  overruled,  and  the  company  declining  to  answer,  a 
judgment  was  rendered  against  it  for  the  sum  of  $1,000. 
It  now  prosecutes  a  petition  in  error  in  this  court,  the 
question  being :  Does  the  petition  state  facts  sufficient  to 
constitute  a  cause  of  action  ? 

It  is  alleged  in  the  petition  that  'Hhe  said  defendant  now 
is,  and  ever  since  the  year  1876  has  been,  a  corporation  duly 
incorporated  and  organized  under  and  pursuant  to  the  laws 
of  the  state  of  Nebraska,  and  ever  since  the  year  1877  has 
been  the  owner  of,  and  engaged  in  running  and  operating, 
a  railroad  leading  from  Valley  station,  in  Douglas  county, 
to  Lincoln,  through  the  counties  of  Douglas,  Saunders,  and 
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Lancaster,  in  the  state  of  Nebraska;  that  the  plaintiff  now 
is,  and  ever  since  the  year  1 882  has  been,  the  owner  in  fee 
and  in  actual  possession  of  the   lands  described  as   the 
south-west  quarter  of  section  six  in  township  fifteen  north, 
of  range  ten  east,  and  the  north-east  quarter  of  the  south-* 
east  quarter  and  north  half  of  the  south-east  quarter  of 
the   south-east   quarter,   and   lot   seven,   and   the    north 
twenty-six   and  -^^  acres  of  lot  nine   of  section  one  of 
township  fifteen  north,  of  range   nine   east,   comprising 
two  hundred  and  fifty-nine  acres  in  all,  and  all  lying  and 
being  on  the  bottom  land  of  the  Platte  river,  and  border- 
ing on  said  river  on  the  north  bank  thereof,  in  Douglas 
county,  Nebraska;  that  ever  since  the  year  1882,  down  to 
the   committing  of  the  wrongs  and  injuries  hereinafter 
complained  of,  the  plaintiff  resided  on  said  lands  with  his 
&mily,  and  erected  and  maintained  a  dwelling  house,  barn, 
stables,  store-houses,  corrals,  feed  yards,  field  and  pasture 
fencing  thereon,  and  cultivated  a  large  portion  of  said  lands 
as  a  farm,  and  on  a  portion  forest  trees  grew  naturally, 
and  on  a  portion  plaintiff  maintained  a  meadow  for  hay 
and  pasture  for  horses,  cattle,  and  hogs,  and  carried  on  the 
business  of  raising,  feeding,  and  fattening  cattle  and  hogs, 
and  kept  many  horses  and  large  quantities  of  hay  and  grain 
on  said  lands;  that  plaintiff's  immediate  grantor  of  said 
lands,  one  Everett  6.  Ballou,  had  for  not  less  than  ten 
years  immediately  preceding  his  sale  and  conveyance  to 
plaintiff  of  the  same,  owned  and  been  in  actual  possession 
of,  and  resided  on,  said  land,  and  cultivated,  used,  and 
maintained  the  business  thereon,  the  same  as  the  plaintiff 
aftier  his  ownership  and  occupation  thereof,  as  aforesaid ; 
that  the  plaintiff's  said  lands,  ever  since  the  year  1872, 
and  as  in  its  natural  state  and  condition,  were  and  have 
been  lower  than  the  banks  of  said  Platte  river,  and  as  well 
as  all  the  lands  round  about  the  plaintiff's  said  land,  for 
many  miles,  were  and  have  been,  ever  since  the  year  1872, 
and  as  in  its  natural  state,  lower  than  the  l)anks  of  said 
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river;  and  plaintiff ^s  said  lands^  and  as  well  as  the  said 
lands  round  about,  ever  since  the  year  1872^  and  as  in  its 
natural  state,  were  and  have  been  liable  to  be  overflowed 
by  any  obstruction  of  the  natural  flow  of  said  river ;  that 
the  defendant,  well  knowing  all  of  the  forc^ing  facts,  and 
of  the  said  conditions  of  said  lands,  and  of  the  occupation, 
improvement,  and  business  thereon  maintained,  as  afore- 
said, and  against  and  contrary  to  notice  and  warning,  did 
negligently,  unlawfully,  and  wrongfully,  in  the  month  of 
November,  1876,  commence,  and  by  the  month  of  July, 
1877,  complete  and  construct  and  erect  a  railroad  bridge 
on  its  said  line  of  railroad,  between  the  counties  of  Doug- 
las and  Saunders,  in  Nebraska,  over  and  across  die  said 
Platte  river,  for  its  exclusive  use,  at  a  point  about  one- 
quarter  of  a  mile  above  the  plaintiff's  said  lands,  in  a  west- 
erly direction  therefrom,  the  said  bridge  being  so  erected 
and  constructed  as  to  create  an  unlawful  obstruction  in  said 
river,  and  tp  prevent  the  natural  flow  of  ice  and  water 
therein,  and  to  cause  the  natural  flow  of  ice  and  water  in 
the  spring  of  the  year  to  gorge,  back  up,  and  overflow  the 
banks  of  said  river,  and  thereby  greatly  injure  and  dam- 
age adjoining  lands  and  property,  and  especially  the  said 
lands  of  the  plaintiff,  as  aforesaid,  and  the  property  thereon 
and  business  thereon  maintained,  as  aforesaid ;  that  by  rea- 
son of  the  said  bridge,  and  as  well  the  approaches  thereto, 
being  so  n^ligently,  wrongfully,  unlawfully,  and  improp- 
erly constructed  and  erected  by  said  defendant,  as  afore- 
said, the  said  bridge  and  its  approaches,  on  or  about  the 
27th  day  of  February,  1886,  did  so  obstruct  the  natural 
flow  of  ice  and  water  in  said  Platte  river,  as  to  threaten  an 
ice  gorge  and  blockade  at  such  point,  and  thereby  cause  the 
ice  and  water  in  said  river  to  break  over  the  north  bank 
thereof,  and  to  flow  over  the  adjoining  lands,  and  espe- 
cially of  the  plaintiff's  said  lands,  to  the  immediate  injury 
thereof,  and  to  the  injury  and  destruction  of  the  plaintiff's 
said  property  and  business  thereon,  all  of  which  facts  de- 
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fendants  well  knew  at  the  said  time  of  such  threatened  and 
impending  overflow  and  damage;  that  notwithstanding 
sadi  knowledge,  and  although  notified  of  the  then  condi- 
tion of  said  river,  and  of  the  obstruction  and  threatened 
overflow  as  aforesaid,  and  warned  then  of  the  probable 
consequences  of  permitting  such  obstruction  to  remain,  and 
then  it  being  practicable  for  the  defendant  to  have  removed 
said  obstruction,  and  thereby  to  have  prevented  the  gorge 
and  overflow  and  damage  to  plaintifi*  that  followed,  with 
little  ezpende,  within  not  exceeding  one  day's  time,  and 
before  any  considerable  overflow  was  caused  or  any  consid- 
erable damage  was  done,  with  but  slight  injury  to  said 
bridge;  yet  the  defendant  neglected  and  refused  to  remove 
said  obstruction,  or  to  make  a  sufficient  opening  in  said 
bridge  to  allow  the  ice  and  water  of  said  river  to  flow  in  the 
natural  channel  thereof;  that  as  the  direct,  natural,  and 
probable  result  of  permitting  said  bridge  and  approaches 
to  remain  as  an  obstruction  in  said  river,  as  aforesaid,  a 
large  ice  gorge,  at  said  last  mentioned  date,  commenced  to 
form  at  said  bridge  and  approaches,  and  so  did  form  and 
continue  for  twenty-four  days,  of  sufficient  height  and 
strength  as  to  completely  turn  the  entire  flow  of  ice  and 
water  running  in  said  river,  against,  over,  and  through  the 
said  north  bank  of  said  river,  at  and  above  said  bridge, 
and  above  the  plaintifl^'s  said  lands,  and  to  cause  the  said 
ice  and  water  of  said  river  to  rush  and  flow  with  great 
force,  depth,  and  violence,  over  the  plaintifi^'s  said  land 
and  the  surrounding  lands,  for  many  miles  in  extent,  and  so 
continue  for  twenty-four  days,  and  until  the  pressure  of  ice 
and  water  against  said  bridge  broke  through  and  carried 
away  a  portion  of  the  same,  when  said  ice  and  water  im- 
mediately receded  and  flowed  down  the  natural  channel  of 
said  river;  that  by  reason  of  said  ice  and  water  being 
forced  over  and  through  said  north  bank,  as  aforesaid,  and 
the  ice  and  water,  with  great  force,  depth,  and  violence, 
rushing  and  flowing  over  the  plaintiff's  said  lands  as  afore- 
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said,  and  over  the  surrounding  lands  as  aforesaid,  the 
plaintiiF's  said  lands,  and  the  lands  surrounding  the  same 
for  many  miles  in  extent,  were  inundated  and  overflowed 
for  the  space  of  twenty-four  days,  and  thereby  and  in  con- 
sequence of  said  ice  gorge  and  obstruction,  and  wrongful 
and  unlawful  and  improper  erection  and  construction  of 
said  bridge  and  approaches,  the  plaintiff  was  greatly  in- 
jured and  damaged  in  thi«,  to-wit:*  His  said  cultivated 
fitrm  land  of  125  acres  was  stripped  of  its  soil  over  its  en-- 
tire  extent,  and  the  same  was  gullied  out  in  places,  and 
ridges  of  sand  formed  in  places  thereon,  and  large  deposits 
of  sand  spread  over  the  whole  of  it,  so  as  that  the  said 
125  acres,  which  was  good  farming  land  at  the  time  of  said 
overflow,  was  by  the  said  overflow  greatly  injured  and  ren- 
dered unproductive,  to  the  plaintiff's  dami^,  in  this  be- 
half, of  9^25;  his  said  meadow  and  pasture  land  of  134 
acres  was  stripped  of  its  soil  over  its  entire  extent,  its  grass 
killed  out,  its  surface  gullied  out  and  ridged,  and  die  whole 
covered  with  a  deep  deposit  of  sand,  and  the  natural  forest 
trees  growing  on  a  portion  of  said  pasture  land  were  broken 
down,  rooted  up,  and  destroyed,  to  the  plaintiff's  damage, 
in  this  behalf,  $767.50;  his  fencing  on  said  land,  to  the 
extent  of  480  rods  of  fencing,  was  broken  down  and 
washed  away  and  destroyed,  to  his  damage,  in  this  l)ehalf, 
$720 ;  his  com  in  field  on  his  said  lands,  to  the  amount 
of  1,000  bushels,  was  washed  away  and  destroyed,  to  his 
damage,  in  this  behalf,  $200;  his  hogs  to  the  number 
of  20,  his  cattle  to  the  number  of  18,  and  his  horses  to  the 
number  of  7,  were  forced  from  their  stalls,  feed  yards,  and 
shelters,  and  exposed  to  cold  storms,  and  to  stand  in  snow, 
ice,  and  water,  for  twenty-four  days,  without  regular  feed 
and  care,  and  greatly  reduced  in  flesh  and  condition,  and 
injured  to  plaintiff's  damage,  in  this  behalf,  $400 ;  his  hay 
on  said  lands  to  the  amount  of  10  tons  was  wet  and  de- 
stroyed, to  his  damage  in  this  behalf,  $30 ;  his  labor  and 
expense  in  endeavoring  to  save  and  care  for  said  animals 
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and  preserve  his  said  property  from  the  consequences  of 
said  overflow,  amounted  to  not  less  than  $100,  to  his  dam- 
age in  this  behalf,  |100;  and  the  plaintiff,  in  consequence 
of  said  overflow,  was  otherwise  put  to  great  expense,  trou- 
ble, inconvenience,  and  hardship,  and  that  the  plaintiff's 
entire  losses  and  damages  in  the  premises  are  $2,842.50. 
Wherefore  the  plaintiff  prays  judgment  against  the 
defendant  for  the  sum  of  $2,842.50  damages,  and  costs." 

The  plaintiff  in  error  contends  that  there  is  no  sufficient 
all^ation  that  the  bridge  was  negligently  constructed,  and 
that  it  forms  an  unlawful  obstruction  in  the  Platte  river. 
The  allegations  in  the  petition  as  to  the  negligent  construc- 
tion of  the  bridge,  and  that  it  forms  an  unlawful  obstruc- 
tion in  the  river,  are  not  as  definite  as  they  might  be  made, 
but  under  the  liberal  rules  of  construction  of  the  code  they 
will  be  held  sufficient  to  justify  a  recovery. 

The  plaintiff  in  error  contends  that  the  insertion  of  the 
words  "or  damaged"  in  section  21,  Art.  I.  of  the  consti- 
tution of  1875,  restricts  the  right  of  recovery  to  such  dam- 
ages as  reasonably  may  have  been  anticipated  at  the  time 
the  structure  was  erected.  The  rule  contended  for  was  not 
taken  into  consideration  by  the  constitutional  convention 
in  amending  the  section  named.  It  is  a  matter  of  regret 
that  the  proceedings  of  the  constitutional  convention  were 
not  published,  but  it  is  a  matter  of  unwritten  public  his- 
tory of  the  state  that  the  section  above  quoted  was  reported 
by  the  committee  having  it  in  charge  without  the  words 
"or  damaged"  inserted  therein,  and  the  words  "or  dam- 
i^ed "  were  inserted  in  open  convention,  on  motion  of  a 
member,  to  cover  a  class  of  cases  not  embraced  in  the  for- 
mer section,  as  where  no  property  of  the  party  injured  had 
been  taken.  It  was  intended  to  furnish  an  additional 
remedy,  not  to  curtail  or  restrict  any  right  which  previously 
existed,  and  the  language  will  not  warrant  the  narrow  con- 
struction contended  for.  This  action  is  brought  to  recover 
damages  for  a  bridge  alleged  to  be  n^ligently  and  unlaw- 
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fully  constructed  by  the  plaintiff  in  error  across  the  Platte 
river,  so  as  to  form  an  unlawful  obstruction  and  create  a 
nuisance.  In  such  case  there  could  be  no  recovery  untQ 
actual  damages  had  been  sustained.  Thus,  suppose  the 
owner  of  the  land  at  the  time  the  bridge  was  built  had 
brought  an  action,  could  he  have  recovered  for  anticipated 
overflows  ?  We  think  not.  There  must  be  actual  injuries 
resulting  from  the  unlawful  obstruction  to  justify  a  recov- 
ery. Miller  v.  Keohik  &  D.  M.  R.  R.  Cb.,  16  N.  W.  R., 
567.  Drake  v.  C,  R.  L  &  P.  R.  R.  Co.,  19  N.  W.  R.,  216. 
Gain  V.  a,  R.  I.  &  P.  R.  R.  Co.,  3  N.  W.  R.,  737. 

But  it  is  contended  that  the  plaintiff  below  being  the 
grantee  of  Ballou,  who  owned  the  land  when  the  bridge  in 
question  was  constructed,  the  present  owner  cannot,  there- 
fore, recover.  This  position,  however,  is  untenable.  If 
the  bridge  in  question  is  a  nuisance  and  unlawful  obstruc- 
tion in  the  river,  then  every  continuance  of  such  nuisance 
is  a  new  nuisance,  for  which,  when  damages  have  been 
sustained,  an  action  may  be  maintained,  the  recovery  being 
limited  to  such  damages  as  have  accrued  before  the  action 
was  brought.  Beswick  v,  Cunden,  F.  Moore,  353.  Cro. 
Eliz.,  402.  Penruddock'8  Case,  5  Co.  Rep.,  102.  3  Bla. 
Com.,  220.  RoaeweU  v.  Pnor,  2  Salk.,  460.  Fay  iv 
Prentice,  1  C.  B.,  828.  Bowyer  v.  Cooh,  4  Id.,  236. 
Holmes  v.  Wilson,  10  Ad.  &  EL,  503.  Thompson  v.  Gib- 
s(m,  7  M.  &  W.,  456.  McComiel  v.  Kibbe,  29  111.,  483. 
8.  C,  33  Id.,  175.  Staple  v.  Spring,  10  Mass.,  72.  Hodges 
V,  Hodges,  5  Met.,  205.  Baldmn  v.  Calkins,  10  Wend., 
167.  Beidelman  v.  Faulk,  5  Watts,  308.  Blunt  v.  Mo- 
Cormick,  3  Denio,  283.  Cumberland,  etc.,  Corp.  v.  Hitcli- 
ings,  65  Me.,  140.  Thayer  v.  Brooks,  17  Ohio,  489. 
Beach  v.  Crain,  2  N.  Y.,  86.  1  Sutherland  Damages,  202, 
Gould  on  Waters,  sec.  387. 

It  is  said,  however,  that  one  recovery  will  bar  a  future 
action.  This,  in  many  cases,  no  doubt,  is  true,  as  if  a 
railroad  had  been  constructed  along  a  street  in  front  of  the 
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plaintiff's  property,  whereby  he  sustained  damages,  one 
recovery  would  bar  a  future  action  for  the  same  injury. 
But  where  damages  result  from  a  continuing  nuisance  a 
different  rule  applies,  and  a  recovery  may  be  had  for  each 
injury  as  it  occurs.  There  was  no  error,  therefore,  in 
overruling  the  demurrer,  and  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affibmed. 

Reese,  J.,  concurs. 

Cobb,  J.,  dissenting. 

I  cannot  cbncur  in  the  conclusion  of  the  majorify  of  the 
court,  or  the  reasoning  of  the  chief  justice  by  which  it  ia 
reached.  The  case  of  0.  <fe  JB.  V.  R.  R.  Cb.  v.  Broum,  14 
Neb.,  170,  was  an  action  for  damages  alleged  to  have  been 
caused  by  the  same  bridge  involved  in  the  case  at  bar,  in 
the  spring  of  1881.  In  that  case  the  trial  court  instructed 
the  jury :  ^'That,  notwithstanding  the  fact  that  the  railroad 
company,  when  it  constructed  its  bridge,  did  so  in  a  pru- 
dent manner,  according  to  the  best  information  it  could 
obtain  at  the  time  of  its  construction,  yet,  if  it  subsequently 
appeared  that  its  construction  was  such  that  damages  would 
result  from  the  gorging  of  ice  against  the  bridge,  and  that 
damages  would  result  to  the  plaintiff  and  other  property- 
holders  in  the  vicinity  of  the  bridge  by  reason  of  the  over- 
flow of  ice  and  water  in  consequence  of  said  gorge,  and  the 
defendant  had  time  and  opportunity  and  means,  by  a  rea^ 
sonable  effort  on  its  part  in  that  behalf,  to  avoid  or  prevent 
such  damages,  it  was  its  duty  so  to  do,  and  it  was  required 
to  use  all  such  reasonable  effort  to  avert  such  damages, 
and,  if  it  failed  so  to  do,  it  is  liable  to  plaintiff  for  the  dam- 
ages sustained  by  him  as  resulted  directly  from  such  fail- 
ure." This  court  held  the  above  instruction  to  be  erro- 
neous, and  for  that  reason  reversed  the  judgment  of  the 
district  court. 
23 
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As  I  understand  the  petition  in  the  case  at  bar,  the 
gravamen  of  the  charge  against  the  railroad  company  is  not 
the  unskillful  or  negligent  manner  in  which  it  built  the 
bridge,  but  its  negligence  in  failing  to  remove  it  or  change 
its  construction  when  the  ice  gorge  was  threatened,  and  it 
was  notified  thereof.  If  I  am  correct  in  this,  and  the  in- 
struction in  the  case  above  cited  was  wrong,  and  this  court 
justified  in  so  holding,  then  the  petition  in  the  case  at  bar 
fails  to  state  a  cause  of  action. 

But  if  it  was  the  object  of  the  pleader  to  attack  the 
original  construction  of  the  bridge,  I  do  not  think  thiB 
petition  sufficiently  intelligible  as  to  whether  it  seeks  to 
charge  the  railroad  company  with  negligence  in  building  a 
bridge  at  the  point  where  they  did,  or  in  building  the  kind 
of  a  bridge  which  they  did. 

The  majority  of  the  court,  I  think,  understand  the  peti- 
tion to  charge  the  railroad  company  with  keeping  and 
maintaining  a  nuisance  in  the  bridge  in  question.  Of 
course,  no  one  will  contend  that  a  railroad  bridge  across 
the  Platte  river,,  at  or  near  the  site  of  this  one,  is  a  nuisance 
per  86,  or  that  it  is  not  a  great  public  necessity.  Accord- 
ingly, I  think  that  if  it  was  the  object  of  the  pleader  to 
charge  the  railpoad-  company  with  the  erection  of  a  bridge 
in  such  a  n^ligent  and  faulty  manner  as  to  be  a  nuisance, 
the  petition  should  state  by  what  fault  of  construction, 
which  in  the  nature  of  things  could  have  been  avoided,  the 
bridge  became  a  nuisance.  My  own  view  is,  that  if  in 
planning  and  constructing  the  said  bridge,  the  railroad 
company  brought  to  its  execution  the  engineering  knowl- 
edge and  skill  ordinarily  practiced  in  such  works,  and  such 
knowledge  and  skill  were  practically  applied  to  the  build- 
ing of  said  bridge,  if  the  property  of  any  person  was  dam- 
aged, or  became  liable  to  damage,  so  that  its  value  was  de- 
predated by  reason  of  the  erection  of  such  bridge,  the  case 
comes  within  the  provision  of  the  constitution  referred  to 
in  the  opinion  of  the  chief  justice ;  that  such  damage  should 
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be  compensated  once  for  all,  and  that  such  bridge  is  not  a 
nuisance.  And  I  think  that  the  burden  of  pleading,  at 
least,  was  upon  the  plaintiff  below,  to  show  that  the  said 
bridge  did  not  come  within  the  above  terms. 


Omaha  &  Republican  Valley  Railroad  Company, 

PLAINTIFF    IN    ERROR,  V.  AbBIE  BrOWN,  DEFEND- 
ANT IN  ERROR. 

Maxwell,  Ch.  J. 

The  questions  involved  in  this  case  are  the  same  as  those 
in  the  Omaha  &  Republican  Valley  R.  R.  Oo.  v.  Standen, 
just  decided,  ante  p.  343,  and  the  same  judgment  will  be 
entered. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
Reese,  J.^  concurred. 
C!oBB,  J.,  dissented. 


Paul  Newman,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

Practice  in  Criminal  Cases :  continu ancb.  Plaintiff  in  error 
was  pnwecnted  upon  information  filed  by  the  district  attorney, 
charging,  in  two  connta,  the  forging,  and  uttering  as  true  and  gen- 
uine, a  promissory  note.  The  information  was  filed  on  the  11th 
day  of  October.  He  was  placed  upon  his  trial  on  the  19th  day  of 
the  same  month.  Prior  to  the  day  of  trial  he'filed  a  motion  for  a 
oontinuMioe,  and  which  was  supported  by  his  affidavit,  in  which 
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it  was  alleged  that  he  conld  prove  by  four  witnesses,  Darning 
them,  all  non-residents  of  the  state  and  none  of  whom  were 
present,  that  the  notes  were  placed  in  his  hands  for  the  purpose  of 
sale  by  one  B.,  and  that,  as  requested,  he  sold  the  notes  simply 
as  an  accommodation,  and  returned  all  the  money  to  the  person 
for  whom  the  sale  was  made;  the  residence  of  two  of  the  wit- 
nesses out  of  the  state  was  given,  so  that  their  depositions 
might  be  taken.  The  proposed  evidence  being  material,  and 
sufficient  time  for  procuring  their  deposition  not  having  elapsed^ 
it  was  Held,  That  the  district  court  erred  in  overruling  the  motion 
for  a  continuance. 

Erbor  to  the  district  court  for  Washington  county. 
Tried  below  before  Neville,  J. 

Jesse  T,  Davis,  for  plaintiff  in  error. 

William  Leese,  Attorney  General,  for  the  state. 

Reese,  J. 

Plaintiff  in  error  was  convicted  of  the  crime  of  utter- 
ing and  publishing,  as  true  and  genuine,  a  forged  and 
fraudulent  promissory  note.  The  prosecution  was  upon 
an  information,  consisting  of  two  counts,  the  first,  for  the 
forgery  of  the  note,  the  second,  for  uttering  tlie  same. 
The  jury,  by  their  verdict,  found  him  guilty,  as  charged, 
in  the  second  count  of  the  information.  Of  the  questions 
presented,  it  is  deemed  necessary  to  notice  but  one,  as  a 
majority  of  the  court  are  of  the  opinion  that  upon  it  alone 
a  new  trial  must  be  granted.  This  assignment  is,  that  the 
court  erred  in  overruling  plaintiff's  motion  for  a  contin- 
uance. 

It  appears  by  the  record  that  the  promissory  note 
alleged  to  have  been  forged  was  dated  September  7th, 
1886.  It  was  sold  on  the  20th  of  the  same  month.  On 
the  24th,  plaintiff  in  error  was  arrested,  and  placed  in 
jail,  where  he  remained  until  the  11th  of  October,  when 
the  information  was  filed  against  him,  and  he  was  placed 
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tipon  trial  on  the  19th  of  the  same  month.  Prior  to  the 
trial,  he  filed  a  motion  and  affidavits  for  a  Gontinuanoe,  by 
which  he  sought  to  show  the  absence  of  witnesses  material 
to  his  defense,  and  whom  he  could  not  procure  in  time  for 
the  trial.  His  line  of  defense  was,  that  just  before  he 
sold  the  forged  instrument  he  was  in  Fremont  with  his 
wife,  an<f  was  contemplating  a  trip  to  Blair,  on  business. 
At  this  time,  one  Bradley,  with  whom  he  was  acquainted, 
approached  him,  and  asked  him  to  take  some  notes  to 
Blair,  sell  them  for  him,  and  return  him  the  money,  and 
that  he  did  so,  under  the  honest  belief  that  the  notes  were 
true  and  genuine,  and  without  any  fraudulent  intent.  In 
his  affidavit,  by  which  the  motion  for  a  continuance  is 

supported,  he  deposed  that  one Parsons,  who  resides 

in  the  city  of  New  York,  at  "1180  Canal  street,"  J.  C. 
Moore,  whose  residence  is  not  disclosed,  I.  B.  Davis, 
whose  residence  is  in  Kansas,  but  whose  post-office  address 
was  not  then  known,  and  Anna  Newman,  the  wife  of 
affiant,  who  resided  in  Marysville,  Missouri,  were  present 
with  him  at  the  Eno  hotel,  in  Fremont,  at  the  time  the 
notes  were  delivered  to  him,  and  saw  their  delivery,  and 
heard  the  request  and  instructions  from  Bradley,  together 
with  a  statement  as  to  where  the  makers  of  the  notes 
resided,  and  the  consideration  for  which  they  were  given. 
That  Anna  Newman  was  present  in  Fremont  when  he 
returned,  and  saw  him  pay  over  to  Bradley,  without 
charge  or  deduction,  the  sum  of  four  hundred  dollars  and 
fifty  cents,  the  proceeds  of  the  sale  of  notes.  It  is  averred 
that  there  were  no  other  witnesses  by  whom  these  trans- 
actions could  be  proved,  and  that,  by  reason  of  his  poverty, 
and  the  short  time  intervening  between  the  filing  of  the 
complaint  and  the  day  set  for  trial,  he  was  unable  to  pro- 
cure the  desired  testimony.  For  the  purposes  of  a  decis- 
ion upon  a  motion  for  a  continuance,  the  statement  of 
the  affidavit  must  be  taken  as  true,  and  cannot  even  be 
contradicted    by   counter  affidavits.     Hair  v.   State^   14 
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Neb.^  503.  Assuming,  as  we  must^  that  the  allegations 
contained  in  this  affidavit  were  true,  no  question  can  arise 
as  to  the  materiality  of  the  evidepce  set  out.  The  only- 
inquiry,  therefore,  can  be  as  to  the  diligence  of  plaintiff  in 
error  in  securing  this  testimony  in  time  for  the  trial.  It 
was  believed  by  the  writer  that  there  was  not  sufficient 
showing  to  warrant  the  court  in  finding  that  the  testimony 
of  the  witnesses  could  be  procured  by  a  subsequent  term. 
The  residence  of  two  of  the  witnesses  was  not  given,  and 
there  is  nothing  in  the  affidavit  which  would  lead  any  one 
to  suppose  that  their  testimony  could  be  had  at  a  later  day^ 
but  the  residences  of  Anna  Newman  and  of  Parsons  are 
given,  and  if  the  statements  concerning  them  are  true, 
their  testimony  could  be  had  by  depositions,  under  the 
provisions  of  section  462  of  the  criminal  code. 

The  time  intervening  between  the  filing  of  the  informa- 
tion and  the  commencement  of  the  trial  would  have  been 
clearly  insufficient,  under  any  d^ree  of  diligence,  to  have 
procured  the  presence  of  Parsons,  or  his  deposition,  and 
insufficient  to  procure  the  deposition  of  Anna  Newman. 
Both  witnesses  being  without  the  state,  their  attendance 
could  not  under  any  circumstances  have  been  coerced. 
Plaintiff  in  error  was,  therefore,  guilty  of  no  negligence,  so- 
far  as  the  testimony  of  these  witnesses  was  concerned,  the 
statute  above  referred  to  not  permitting  the  taking  of  a 
deposition  until  after  issue  joined  by  the  plea. 

For  this  error,  the  judgment  of  the  district  court  must 
be  set  aside  and  a  new  trial  awarded. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  acooordance  with 
law. 

Revebsed  and  bemakded. 
The  other  judges  concur. 


r 
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SiNOEK  Manufacturing  Company,  plaintiff  in 
REROR,  V.  McAllister  Brothers,  defendants 

IN  ERROR. 

1.  Pleading :    answer:    waiysb.    The  filing  of  an  answer  by 

which  issue  is  joined  open  all  the  ayerments  of  the  petition,  is 
a  waiyer  of  exceptions  to  the  decision  of  the  court  in  oyerruling 
a  special  demurrer. 

2.  Depositions:    authority  of  notary  public.    The  fact  that 

a  notary  before  whom  a  deposition  is  taken  has  his  office  in  a 
room  occupied  by  the  attorneys  who  represented  the  party 
taking  the  deposition,  is  not  of  itself  sufficient  to  warrant  the 
exclusion  of  the  deposition  when  ofiered  to  be  read  upon  the 
trial.  The  practice  of  taking  depositions  in  the  office  of  an  at- 
torney interested  in  the  cause  is  objectionable,  yet  there  is  no 
law  to  prohibit  it. 

3.  Continuance*    A  motion  for  a  continuance  is  addressed  to  the 

sound  legal  discretion  of  a  court,  and  its  decision  thereon  will 
not  be  reversed  unless  there  has  been  an  abuse  of  such  discre- 
tion. 

4.  .  Where  an  affidavit  in  support  of  a  motion  for  a  contin- 
uance on  account  of  the  absence  of  a  document  necessary  to  be 
used  in  the  cause  as  evidence  is  filed,  it  should  affirmatively 
appear  thereby,  not  only  that  the  party  seeking  the  continuance 
has  been  diligent  in  trying  to  procure  such  document,  but  that 
it  is  at  least  probable  that  the  evidence  can  be  had  in  case  the 
acUoummeut  should  be  granted. 

Error  to  the  district  court  for  Platte  county.    Tried 
below  before  Post,  J. 

J.  if.  McFarUmij  for  plaintiff  in  error. 

JfoAUister  Broa.^  pro  ae. 

Keese,  J. 

Defendants  in  error  filed  their  petition  in  the  district 
court,  in  which  they  allege  that  in  1883  one  F.  J.  Swartz 
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was  employed  by  plaintiffs  in  error  as  traveling  salesman  for 
the  purpose  of  selling  sewing  machines;  and  that  during 
the  year  he  sold  a  large  number  of  such  machines,  so  that 
by  the  first  day  of  November  of  that  year  plaintiff  in  error 
was  indebted  to  him  in  the  sum  of  $499.  The  assignment 
of  the  claim  to  defendants  in  error  is  allied  in  the  usual 
form,  and  judgment  is  demanded.  To  this  petition  plaintiff 
in  error  filed  a  demurrer,  which  was  overruled,  whereupon 
an  answer  to  the  merits  was  filed. 

It  is  alleged  here  that  the  district  court  erred  in  over- 
ruling the  demurrer,  but  this  question  cannot  be  noticed 
S8  the  filing  of  the  answer  waived  any  exceptions  to  this 
ruling.     Farrar  &  Wheder  v.  Triplett,  7  Neb.,  237. 

It  is  contended  that  the  court  erred  in  overruling  plaint- 
iff's exceptions  to  the  deposition  of  the  witness  Swartz. 
This  deposition  was  taken  at  the  oflSce  of  and  before  P.  L. 
Pollock,  a  notary  public  in  the  city  of  Denver,  Colorado. 
These  exceptions  were  based  on  the  alleged  fiict  that  the 
notary  was  interested  in  the  suit,  and  that  this  interest  was 
in  behalf  of  defendants  in  error,  and  that  he  was  attor- 
ney for  defendants  in  error,  and  for  the  further  reason  that 
he  was  in  the  employ  of  Sampson  &  Millett,  the  attorneys 
who  represented  defendants  in  error  in  taking  the  deposi- 
tion.^ Attached  to  this  motion  and  made  a  part  of  the 
record  is  the  affidavit  of  Swartz,  to  the  effect  that  prior  to 
the  taking  of  the  deposition  the  notary  saw  the  witness  in 
the  interest  of  defendants  in  error  and  talked  over  the  ma- 
terial facts  as  to  what  he  would  testify  to,  and  that  the 
notary  was  an  attorney  at  law  and  works  for  and  has  been 
working  for  Sampson  &  Millett,  the  attorneys  named,  and 
for  the  further  reason  that  the  depositions  were  taken  at 
their  office. 

The  substantial  facts  stated  in  these  affidavits  are,  that 
the  notary  had  his  office  in  the  same  room  with  Sampson 
<&  Millett,  and  that  prior  to  the  taking  of  the  deposition 
he  saw  witness  and  had  a  conversation  with  him  as  to  what 
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his  testimony  would  be.  Whether  he  sought  to  influence 
that  testimony  in  any  d^ree  is  not  shown. 

It  is  true,  it  is  said,  that  he  saw  the  witness  "  in  the  inter- 
est "  of  the  defendants  in  error,  but  this  as  a  statement  of 
fact  is  insufficient.  If  anything  improper  was  said  to  the 
witness  it  should  have  been  stated  in  the  affidavit  instead 
of  the  mere  conclusion. 

As  there  is  no  proof  of  any  prejudice  to  the  plaintiff  in 
error,  the  ruling  of  the  district  court  was  correct.  The 
practice  of  taking  depositions  In  the  office  of  an  attorney  in 
the  cause  wherein  the  deposition  is  taken,  should  not  be 
encouraged  {Payne  v.  Briggs,  8  Neb.,  79),  yet  we  know  of 
no  law  by  which  it  is  prohibited. 

It  is  next  insisted  that  the  court  erred  in  admitting  in 
evidence  parts  of  certain  documents  which  it  appears  were 
introduced  by  defendants  in  error. 

These  objections  cannot  be  considered  for  two  reasons : 
1st.  There  was  no  exception  taken  to  the  ruling  of  the 
court.  2d.  The  entire  documents  were  afterwards  intro- 
duced by  plaintiffs  in  error,  and  admitted.  Assuming  that 
there  may  have  been  error  in  the  first  ruling,  it  was  effect- 
ually cured  by  the  subsequent  action  of  plaintiff  in  error. 

During  the  trial,  plaintiff  in  error  sought  to  introduce 
in  evidence  a  contract  entered  into  between  it  and  one  Shoff, 
its  agent,  and  presumably  the  person  by  whom  Swartz  waa 
employed.  The  contract  was  identified  by  Shoff  as  being  a 
duplicate  copy,  and  was  offered  in  evidence.  Defendants 
in  error  cross-examined  him  as  to  the  genuineness  of  this 
instrument.  He  then  testified  that  the  instrument  was  not 
a  duplicate,  but  was  a  copy  of  the  contract,  instead  of  the 
original.  He  at  first  testified  that  the  signature  was  his 
own  handwriting,  but  finally  said  that  it  was  not.  The 
copy  was  offered  in  evidence  and  excluded. 

Plaintiff  in  error  then  filed  a  motion  for  a  continuance, 
supported  by  affidavits,  by  which  he  sought  to  continue  the 
cause  on  the  ground  of  surprise,  which  ordinary  prudence 
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oould  not  have  guarded  against.  The  motion  for  continu- 
ance was  overruled^  and  the  trial  proceeded.  The  affidavit 
in  support  of  the  motion  was  to  the  effect  that  it  was  nec- 
essary to  show  that  Shoff  was  a  special  agent  of  plaintiff  in 
error,  not  having  general  authority,  and  that  it  was  material 
to  show  what  authority  Shoff  had  to  employ  Swartz  as  the 
agent  of  plaintiff  in  error,  and  that  prior  to  the  time  of  trial 
he  had  delivered  the  instrument  to  the  attorney  for  plaintiff 
in  error,  believing  it  to  be  a  duplicate  of  the  original  contract. 
It  was  sought  to  continue  the  cause  until  the  original  or 
duplicate  could  be  procured.  In  this  ruling  of  the  court 
we  see  no  error.  There  is  no  good  reason  assigned  why 
Shoff  might  not  have  procured  the  original  instead  of  the 
copy.  Neither  is  it  shown  where  the  original  was  at  the 
time  of  trial,  nor  that  it  could  be  obtained,  should  the  con- 
tinuance be  granted.  While  it  is  said  in  the  affidavit  that 
the  attorney  for  plaintiff  in  error  used  every  diligence  to 
get  the  original  contract,  yet  there  is  no  showing  as  to  what 
this  diligence  consisted  of,  nor  what  efforts  were  made. 

The  motion  for  a  continuance  is  directed  to  the  sound 
discretion  of  the  court,  and  its  rulings  will  not  be  reversed, 
except  for  an  abuse  of  such  discretion.  There  is  nothing 
in  the  record  to  show  such  abuse.  Jameson  v.  Butler, 
1  Neb,,  119.  Billings  v.  McCoy ^  5  Id.,  190.  Johnson 
V.  IHnsmore,  11  Id.,  394.  WUiiains  v.  8taU,  6  Id.,  337. 
Ingalls  v.  Noble,  14  Id.,  273.  We  cannot,  therefore,  see 
that  the  court  erred  in  its  rulings. 

Objections  are  made  to  matters  occurring  upon  the  trial 
under  the  supervision  of  the  court,  but  as  it  is  not  perceived 
that  anything  was  done  to  the  prejudice  of  plaintiff  in  error, 
they  need  not  be  noticed,  as  error  can  never  be  presumed, 
but  must  appear  of  record. 

No  error  affirmatively  appearing  of  record  the  judgment 
of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges^  concur. 
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William   H.   Hammond,  plaintiff    in    error,  v* 
Sherman    S.  Jewett    &    Co.,  defendants    in 

ERROR. 

1.  The  Bvidenoe  examined,  and  HM,  Not  sufficient  to  sustain 

the  verdict  of  the  trial  jury. 

2.  Verdict.   Where  an  issae  is  presented  hj  the  pleadings,  the  yer- 

diet  of  a  jary  thereon  cannot  be  sustained,  unless  supported  by 
some  evidenoe. 

Error  to  the  district  court  for  Clay  county.  Tried 
bdow  before  Morris,  J. 

DUworth  &  Smith  and  W,  P.  Shoekey,  for  plaintiff  in 
error. 

Leslie  G.  Hard,  for  defendants  in  error. 

Reese,  J. 

This  action  was  commenced  before  a  justice  of  the  peace 
of  Clay  county.  Such  proceedings  were  had  as  resulted 
in  a  removal  of  the  cause  to  the  district  court  by  appeal, 
where  new  pleadings  were  filed  and  a  trial  had,  resulting 
in  a  judgment  in  favor  of  defendant  in  error  and  against 
plaintiff  in  error. 

The  allegations  in  the  petition  are,  that  plaintiff  in  error 
was  a  local  dealer  in  stoves  and  hardware  in  the  town  of 
Harvard,  and  was  the  agent  of  defendants  in  error  for  the 
sale  of  their  stoves;  that  through  plaintiff  in  error,  as  such 
agent,  defendants  in  error  sold  a  stove  to  one  Goehring 
for  the  sum  of  $70 ;  that  the  sum  of  $50  of  the  purchase 
price  of  the  stove  had  been  paid  to  the  plaintiff  in  error, 
but  thathe  had  failed  to  pay  the  same  over  to  defend- 
ants in  error,  and  that  there  were  $54.48  due  to  defendants 
in  error. 
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Plaintiff  in  error,  by  his  answer,  substantially  admits 
the  sale  of  the  stove  through  him  as  agent,  but  alleges  that 
the  same  was  paid  for  to  him  by  Groehring,  and  that  on  the 
13th  of  October,  1878,  he  paid  to  defendants  in  error  the 
whole  amount  due  and  owing  to  them  growing  out  of  such 
sale. 

The  reply  was  a  general  denial. 

The  only  question  involved  in  the  case  is  one  of  pay- 
ment; for  plaintiff  in  error  and  Goehring,  in  their  testi- 
mony, both  state  unequivocally  that  the  stove  was  pur- 
chased through  plaintiff  in  error,  as  alleged,  and  paid  for 
by  Goehring.  We  have  examined  the  record  and  the  tes- 
timony carefully,  and  are  forced  to  the  conclusion  that  the 
verdict  is  contrary,  not  only  to  the  weight  of  evidence,  but 
to  the  whole  thereof. 

W.  P.  Webster,  the  traveling  agent  of  defendants  in 
error,  by  whom  the  stove  was  sold,  testified  to  its  sale  and 
shipment,  and  states  unequivocally  that  he  has  no  knowl- 
edge as  to  whether  the  debt  had  been  paid  or  not;  that  he 
is  not  the  bookkeeper  of  defendants  in  error,  nor  is  he  the 
cashier,  and  does  not  have  access  to  the  books  of  the  de- 
fendants in  error,  and  only  depended  upon  the  statements 
given  him  by  them  for  collection.  When  asked  if  the 
debt  had  ever  been  paid,  his  answer  was,  "  It  has  not,  to  my 
knowledge.  Of  course  I  have  not  full  knowledge  of  these 
things." 

It  will  not  serve  any  good  purpose  to  give  a  critical  ex- 
amination of  his  testimony.  It  is  fair  to  say  that  through- 
out the  whole  of  his  examination  there  is  no  proof  whatever 
that  the  debt  has  not  been  paid.  It  is  quite  probable  that 
by  the  issues  the  burden  of  proof  did  not  rest  upon  the 
defendants  in  error  to  establish  the  negative  of  this  propo- 
sition by  a  preponderance  of  testimony ;  but  it  appears  that 
they  assumed  this  responsibility  upon  the  trial  of  this 
question.  Plaintiff  in  error,  upon  the  witness  stand,  testi- 
fied positively  and   unequivocally  that  he   had   paid  the 
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debt  by  a  draft  sent  to  defendants  in  error  at  their  plaoe  of 
business,  in  Chicago,  Illinois.  He  testifies  with  Goehring 
as  to  the  time  of  the  payment  of  the  money  to  him  by 
Groehring,  and  that  inmiediately  thereafter,  or,  at  any  rate, 
within  a  short  time,  he  forwarded  to  defendants  in  error 
a  draft  for  the  full  amount  due  upon  the  stove. 

We  here  quote  a  part  of  his  testimony : 

Q.  You  may  state  to  the  jury  whether  or  not  you  have 
paid  the  plaintiffs  for  that  stove? 

A.     Yes,  sir;  I  paid  them  for  it  and  got  their  reoeipt. 

Q.     Have  you  the  receipt  for  that  with  you  now  ? 

A.  No,  sir;  I  got  it  burned  up  when  I  burned  out. 
There  were  several  of  these.  After  I  lost  the  receipt  I  sent 
to  Chicago  to  get  a  statement  from  the  house. 

Q.  Look  at  that  paper  (referring  to  paper  marked  ex- 
hibit A),  and  state  whether  or  not  this  is  the  return? 

A,  Yes,  sir,  that  is  it ;  the  stove  is  charged  $60,  four 
months'  time.  On  October  31st,  1878,  I  have  credit 
for  $50. 

Q.     That  is  the  credit  it  speaks  about  for  the  stove? 

A.     Yes,  sir,  that  is  it. 

He  also  testifies  that  the  $50  payment  made  to  him  was 
paid  directly  upon  this  purchase. 

In  his  cross-examination  he  is  asked  the  question,  '^You 
sent  the  house  $50  on  this  stove?'' 

A.    Yes,  sir. 

Q.     And  Jake  (meaning  Goehring)  paid  you  $50? 

A.     Yes,  sir,  and  I  sent  them  a  drai't  for  $50. 

There  is  no  conflict  of  testimony  upon  this  subject. 
Webster  was  again  called  to  the  stand  but  did  not  contra- 
dict any  of  this  testimony.  In  fisict  it  was  wholly  and 
entirely  uncontradicted.  The  statement  referred  to  as 
having  been  sent  to  plaintiffs  in  error  by  defendants  in 
error,  shows  the  charge  for  the  stove  to  have  been  made  on 
the  24th  day  of  July,  1878,  and  a  credit  of  $50  on  the 
31st  day  of  October  of  the  same  year. 


I 
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The  answer  of  plaintiff  in  error  squarely  and  folly  pre- 
sented the  issue  of  payment.  No  preparation  seems  to 
have  been  made,  by  deposition  or  otherwise,  to  meet  this 
issue  on  the  part  of  defendants  in  error.  It  is  shown 
by  the  witness  (Webster)  that  another  person  than  himself 
had  charge  of  the  books  and  doubtless  could  have  testified 
as  to  whether  payment  had  been  made  or  not. 

This  is  not  a  case  of  conflicting  testimony ;  therefore,  the 
well  established  rule  in  this  state,  that  a  verdict  upon  con- 
flicting testimony  will  not  be  molested,  can  have  no  appli- 
<3ation.  There  was,  it  seems,  a  total  absence  of  negative 
proof  on  the  part  of  defendants  in  error,  and  therefore 
the  verdict  in  their  favor  cannot  stand. 

The  judgment  of  the  district  court  is  set  aside  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


JuDsoN  N.  Pollard,  plaintiff  in  error,  v.  Jean- 
NETTE  N.  Turner,  Executrix  of  the  estate  of 
Byron  H.  Turner,  Deceased,  defendant  in 
error. 

L  Evidence :  books  of  aocount  are  receiyable  in  evidence  only 
when  they  contain  charges  by  one  party  against  the  other,  and 
then  only  under  the  cirenmstances  and  verified  in  the  manner 
provided  by  statnte.     Van  Every  v.  Fitzgerald,  21  Neb.,  36. 

1L  Error.  It  is  not  every  error  that  calls  for  a  reversal  of  a  Judg- 
ment To  have  this  effect  the  error  must  appear  to  have  been 
pr^udidal  to  the  party  seeking  to  take  advantage  of  it.  Dil- 
ton  V.  Bu8sea,  5  Neb.,  484. 

Error  to  the  district  court  for  Fillmore  county.    Tried* 
below  before  Morris,  J. 
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JEUer  &  Sloan  and  John  Bard>y,  for  plaintiff  in  error. 
A.  A.  Whitman,  for  defendant  in  error. 
E£ESE,  J. 

This  was  an  action  for  the  value  of  a  windmill  alleged 
to  be  the  property  of  defendant  in  error,  but  wrongfully 
converted  by  plaintiff  in  error  to  his  own  use. 

Plaintiff  in  error  admitted  by  his  answer  that  he  had 
the  windmill  in  his  possession,  but  alleged  that  he  was 
the  owner  thereof;  that  prior  to  the  death  of  Byron  H. 
Turner  he  had  purchased  the  property  of  him  and  paid 
him  for  it.  A  trial  was  had  to  a  jury  who,  by  direction 
of  the  court,  returned  a  verdict  ih  favor  of  defendant  in 
error.  Plaintiff  in  error,  who  was  defendant  below,  brings 
the  cause  to  this  court  by  proceedings  in  error. 

The  questions  presented  will  be  noticed  in  their  order. 

Plaintiff  in  error  took  the  witness  stand  in  his  own  be- 
half. It  being  incompetent  for  him  to  testify  to  the  trans- 
action by  which  it  was  claimed  he  purchased  the  windmill 
of  the  deceased,  he  sought  to  introduce  his  cash  book,  show- 
ing the  payment  of  $55  in  cash,  and  the  transfer  of  a  note 
on  J.  B.  Wesoott  for  J35.  His  testimony  and  the  book 
were  objected  to,  and  both  were  excluded. 

It  is  urged  that  both  rulings  were  erroneous.  As  we 
view  the  case,  the  decision  must  depend  entirely  upon  the  ad- 
missibility of  the  cash  book.  If  it  was  incompetent  for 
any  purpose,  it  would  follow  that  the  ruling  of  the  court 
upon  the  testimony  offered  for  the  purpose  of  identifying 
it  could  not  be  material  in  the  final  determination  of  the 
ease. 

The  book  referred  to  is  proven  sufficiently,  perhaps,  to 
be  the  cash  book  of  plaintiff  in  error.  The  page  intro- 
duced in  evidence  is  a  list  of  the  items  of  money  paid  by 
him  for  various  purposes.     On  the  upper  line  occurs  the 
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words,  ^^  Paid  out.''  It  contains  no  items  of  charges  to 
any  persons,  but  seems  rather  to  be  a  memorandum  of 
money  paid  out,  such  as  the  following  first  three  items : 

Telephone  rent $  3.50 

Feb.  1,  clerk  hire 40.00 

Feb.  1,  freight  bills 7.63 

Etc. 

The  only  authority  of  which  we  have  any  knowledge — 
aside  from  the  common  law  rule,  which  is  superseded — is 
section  346  of  the  civil  code,  which  is  as  follows  :  ^'  Books 
of  account  containing  charges  by  one  party  against  another, 
made  in  the  ordinary  course  of  business,  are  receivable  in 
evidence  only  under  the  following  circumstances,  subject  to 
all  just  exceptions  as  to  their  credibility :  *^ First,  The  books 
must  show  a  continuous  dealing  with  persons  generally,  or 
several  items  of  charges  at  different  times  against  the  other 
party  in  the  same  book.  Second,  It  must  be  shown  by  the 
party's  own  oath  or  otherwise  that  they  are  his  books  of 
original  entries.  Third,  It  must  be  shown  in  like  manner, 
that  the  charges  were  made  at  or  near  the  time  of  the  trans- 
action therein  entered,  unless  satisfactory  reasons  appear 
for  not  making  such  proof.  Fourth,  The  charges  must  also 
be  verified  by  the  party  or  the  derk  who  made  the  entries^ 
to  the  effect  that  they  believe  them  just  and  true,  or  a 
sufficient  reason  must  be  given  why  the  verification  is  not 
made." 

It  is  not  deemed  necessary  to  enter  into  a  discussion  of 
any  of  the  provisions  of  this  section,  as  this  was  fully  done 
in  the  opinion  written  by  Judge  Cobb  in  Van  Eoery  v. 
Fitzgerald,  21  Neb.,  36.  It  is  sufficient  to  say  that  the 
book  referred  to  was  not  shown  to  be  the  book  of  original 
entries  of  plaintiff  in  error,  nor  does  it  show  a  continuous 
dealing  with  persons  generally,  or  several  items  of  charges 
at  different  times  against  the  other  party.  It  was  simply 
a  private  memorandum,  evidently  kept  by  plaintiff  in  error 
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^or  the  purpose  of  enabliDg  him  the  better  to  remember  hi& 
expenditures  and  for  what  purpose  they  were  made.  The 
book  itself  being  inadmissible  in.  evidenoe,  it  could  serve 
no  good  purpose  to  examine  plaintiff  in  error  as  to  when 
or  under  what  circumstances  the  entries  were  made. 

On  the  oral  argument  it  was  ui^ed  that  the  trial  court 
erred  in  admitting  in  evidence  a  part  only  of  a  stipulation 
entered  into  by  the  attorneys  without  requiring  the  whole 
to  be  read  to  the  jury.     This  stipulation  is  as  follows: 

*'  It  is  hereby  stipulated  by  and  between  the  parties  to 
this  suit  that,  for  the  purpose  of  this  trial,  the  following 
fiicts  are  hereby  admitted  by  both  parties,  to-wit:  "That 
one  J.  B.  Wescott,  on  or  about  the  second  day  of  Febru- 
ary, 1884,  made  and  delivered  a  certain  promissory  note 
for  the  sum  of  thirty-two  dollars,  with  interest  at  ten  per 
cent  from  date,  due  about  August  2d,  1884,  and  delivered 
the  same  to  one  C.  D.  Lindley,  and  that  on  the  same  day 
the  said  C.  D.  Lindley  sold  the  same  to  the  defendant  Id 
this  case. 

"It  is  further  agreed  that  the  windmill  in  question  is  of 
the  value  of  eighty-five  dollars." 

The  clause  which  was  admitted  was  the  last  paragraph^ 
in  which  it  was  agreed  that  the  value  of  the  windmill  was 
|85.  *  Suppose  that  part  of  the  stipulation  excluded  had 
been  read  to  the  jury,  what  benefit  could  plaintiff  in  error 
have  derived  therefrom  ?  Most  clearly,  none.  There  was 
no  proof  that  he  had  transferred  the  note  to  the  deceased^ 
and  if  there  had  been,  the  fact  that  the  windmill  was 
the  consideration  for  such  transfer  was  clearly  wanting, 
and  could  not  have  been  supplied  by  any  testimony  which 
was  offered.  This  being  true,  no  prejudice  could  result 
to  plaintiff  in  error,  even  were  the  ruling  technically 
erroneous. 

This  must  also  apply  to  another  stipulation,  offered  and 
excluded,  by  which  it  was  agreed  that  Wescott,  if  present^ 
would  testify  that  the  deceased  showed  him  the  note  re- 
24 
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ferred  to  and  stated  that  he  had  received  it  from  plaintiff 
in  error  in  a  trade.  This  would  still  fall  short  of  proving 
or  tending  to  prove  that  the  note  was  given  in  part  pay- 
ment for  the  windmill.  This  proof  being  entirely  want- 
ing, it  oould  not  have  bettered  the  condition  of  plaintiff  in 
error  had  the  stipulation  been  admitted  in  evidence,  and  the 
verdict  would  still  have  had  to  be  in  favor  of  defendant  in 
error. 

The  judgment  of  the  dbtrict  court  must  therefore  be 
affirmed,  which  is  done. 

Judgment  affirmed. 

The  other  judges  concur. 


Louis  P.  Larson,  appellee,  v.  Martha  Butts, 

APPELLANT. 

1.  Homestead.    A  contract  to  conTey  a  homestead,  entered  into 

by  a  wife  in  her  own  name,  will  not  be  specifically  enforced,  as 
the  statute  requires  the  instrument  of  conveyance  to  be  signed 
and  acknowledged  by  both  husband  and  wife. 

2.  .  The  fact  that  the  husband  and  wife  are  not  Hying  to- 
gether at  the  time  the  contract  was  made,  will  not  ninder  her 
contract  for  the  conveyance  of  the  homestead  valid. 

3.  A  decree  against  the  dear  weight  of  evidence  will  be  set  aside. 

Appeal  from  the  district  court  of  Dodge  oountj. 
Tried  below  before  Post,  J. 

v.  HoUenbeck  and  Fri(Jc  &  Dolezal,  for  appellant,  cited : 
Bonner  v.  Bedenhaugh,  16  N.  W.  R.,  127.  Thimes  v. 
Stumpffy  33  Kan.,  53.  SUaU  v.  Rapp,  17  Neb.,  462. 
Dennis  v.  Omaha  Nationai  Bank,  19  Id.,  675.  McOoon 
V.  Ankeny,  11  111.,  658.     Judsm  v.  MaUcyy,  40  Cal.,  299. 


JULY  TERM,  1887.  371 

Lanoa  y.  Butta. 

Bradshaw  v.  Hurst,  11  N.  W.  E.,  672.     Oit  v.  Sprague, 
27  Kan.,  620. 

JSL  F.  Gray,  for  appellee,  cited :  Anderson  v.  Kent,  14 
Kan.,  207.  KinAail  v.  Wikon,  13  N.  W.  E.,  748.  New- 
-man  v.  Franklin,  28  Id.,  679.  Williams  v.  Moody,  28  Id., 
610. 

Maxwell,  Ch.  J. 

The  plaintiff  brought  an  action  in  the  court  below  for 
specific  performance  of  contract,  and  alleged  in  his  petition 
*'that  defendant,  Martha  Butts,  on  the  19tb  day  of  June, 
1886,  being  the  owner,  in  fee  simple,  of  the  premises  here- 
inafter described,  sold  and  agreed  to  convey  the  same  to  the 
plaintiff,  Ix)uis  P.  Larson,  and  then  executed  in  the  name 
of  M.  W.  Butts  and  delivered  to  him  an  instrument  in 
writing,  in  words  and  figures  following,  to-wit : 

"North  Platte,  Neb.,  June  18,  1886. 
"Eeceived  from  L.  P.  Larson  the  sum  of  fifty  dollars, 
as  part  payment  of  lots  seven  and  eight,  in  block  184,  city 
of  Fremont,  Dodge  county,  Nebraska.  Each  lot  is  66  by 
132,  besides  the  alleys,  which  are  also  included.  The  pur* 
chase  price  is  thirty-seven  hundred  and  fifty  dollars  less  a 
mortgage  of  one  thousand  dollars,  with  interest,  to  be  de- 
ducted. This  does  not  include  the  houses,  which  I  agree 
to  remove  in  the  spring  of  1887,  as  soon  as  the  frost  is  out 
of  the  ground.  The  deed,  free  of  all  incumbrances  except 
as  above,  I  agree  to  deliver  to  said  L.  P.  Larson,  between 
June  21, 1886,  and  July  1, 1886,  upon  payment  of  balance 
due  me  in  cash,  less  $250,  which  amount  is  to  be  paid  next 
spring  without  interest. 

"  M.  W.  Buns.'' 

That  at  the  same  time  plaintiff  paid  defendant  $50,  as 
a  part  purchase  price,  as  in  said  instrument  recited,  and  on 
the  25th  day  of  June,  1886,  before  the  commencement  of 
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this  action^  tendered  to  said  defendant  the  sum  of 
$2^406.56^  the  same  being  the  balance  of  the  purchase  price 
of  said  lotS;  after  deducting  the  principal  and  interest  of 
the  mortgage  set  forth  in  said  instrument,  and  the  $250 
in  said  contract  mentioned  as  payable  next  springy  and 
also  tendered  then  to  defendant  his  promissory  note  for 
said  $250,  payable  without  interest  on  the  1st  day  of  March, 
1887,  as  was  agreed  he  might  do,  and  requested  her  to 
convey  said  premises  to  plaintiff  according  to  the  terms  of 
said  agreement,  but  defendant  refused  and  still  refuses  to 
execute  and  deliver  such  conveyance,  and  said  defendant 
has  been  and  still  is  trying,  and  proposes  and  intends  to 
sell  and  convey  said  premises  to  persons  other  than'  plaint- 
iff in  violation  of  said  agreement,  and  upon  request  declared 
she  never  would  convey  said  premises  to  plaintiff." 

There  are  other  allegations  to  which  it  is  unnecessary  to 
refer. 

The  defendant,  in  her  answer,  alleges :  1st.  ''  That 
defendant  is  a  married  woman,  having  a  husband  now 
living  in  this  state,  named  P.  O.  Butts ;  that  the  property 
in  plaintiff's  petition  described,  now  is,  and  has  been^ 
owned,  used,  and  occupied  by  defendant,  as  a  homestead^ 
for  the  past  fifteen  years;  that  defendant  has  no  other 
home  for'  her  family  and  herself,  except  the  two  lots 
described  in  the  agreement  set  forth  in  said  petition  ;  that 
said  premises  are  now,  and  were  at  the  time  of  the  making 
of  said  agreement,  occupied  as  a  homestead  by  defendant 
and  her  family,  consisting  of  herself  and  her  minor 
daughter,  Ada  West,  a  child  by  former  marriage,  and 
defendant  has  never  left  said  premises,  except  for  tem- 
porary purposes,  and  has  never  intended  to  permanently 
abandon  the  same ;  that  her  said  husband,  P.  O.  Butts, 
has  no  home  or  homestead,  except  as  above  stated.  De- 
fendant avers  that  by  reason  -  of  the  foregoing  premises 
said  receipt  or  agreement,  set  forth  in  said  petition,  is  void 
in  law  and  of  no  effect  whatever;  that  defendant  has  ten- 
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dered  to  plaintiff  said  $50  paid  her  by  him,  and  that  she 
is  now  ready  and  willing  to  pay  plaintiff  said  sum  of 
$50.  2d.  That  defendant  occupies  said  premises,  and 
holds  the  same  under  and  by  virtue  of  a  deed  of  trust 
from  her  former  husband,  Gideon  West,  for  certain  specific 
uses  and  purposes  therein  expressed,  and  defendant  has  no 
other  right,  title,  or  interest  in  and  to  said  premises,  except 
auch  as  is  created  by  said  deed ;  that  by  the  terms  of  said 
deed  defendant  has  no  authority  or  right  to  sell  or  convey 
said  premises,  except  for  the  purpose  of  paying  the  debts 
of  said  Gideon  West,  or  for  the  purpose  of  supporting  the 
children  of  said  Gideon  West  and  defendant  until  said 
children  become  of  age,  and  paying  taxes  on  certain 
other  property  ;  that  neither  the  conveyance  demanded  of 
the  defendant,  nor  the  agreement  set  forth  in  said  petition, 
are  intended  or  made  to  carry  out  the  purposes,  or  any  of 
them,  expressed  in  said  deed  of  Gideon  West,  and  the 
diildren  of  said  West  are  not  of  age.'^ 

There  are  other  allegations  in  the  answer  to  which  it  is 
unnecessary  to  refer. 

The  reply  substantially  denies  the  facts  stated  in  the 
answer. 

On  the  trial  of  the  cause,  the  court  rendered  a  decree  of 
specific  performance,  from  which  the  defendant  appeals  to 
this  court. 

The  undisputed  testimony  shows  that  the  defendant  is  a 
married  woman,  but  that  her  husband  has  not  lived  with 
her  for  two  or  three  years  last  past.  No  divorce  has 
been  obtained,  however,  and  for  aught  that  appears,  there 
is  nothing  to  prevent  them  living  together  as  husband  and 
wife.  The  undisputed  testimony  also  shows  that  at  the 
time  the  contract  was  entered  into,  and  for  a  long  period 
before  that  time,  the  defendant  had  her  residence  on  the 
lots  in  question,  where  her  minor  daughter,  Ada  West, 
resided,  and  that  it  was  Aer  home.  The  defendant  also 
testifies  that  that  was  her  home,  although  she  was  tern-' 
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porarily  absent  at  various  points  selling  goods^  particu- 
larly at  North  Platte,  where  she  seems  to  have  rented  a 
room  and  sold  millinery  goods  ;  the  testimony  also  tends 
to  show  that  she  filed  a  petition  in  the  district  court  of 
Lincoln  county  for  a  divorce  'from  her  husband,  in  which 
she  allied  she  was  a  resident  of  Lincoln  county.  No 
decree  was  obtained  on  the  petition,  however,  and  so  far 
as  appears,  the  allegations  in  the  petition  are  merely 
formal,  and  can  scarcely  be  said  to  be  an  admission  of  the 
fact  that  she  was  a  resident  of  that  county.  In  any  event, 
it  was  a  mere  circumstance  to  be  considered  with  others  to 
determine  the  question  of  her  residence.  There  are,  also^ 
certain  admissions  alleged  to  have  been  made  by  her  as  to 
her  residence  in  North  Platte.  There  is  no  denial,  how- 
ever, except  inferentially,  by  the  admissions  heretofore 
referred  to,  of  her  testimony,  that  during  all  the  time 
mentioned  her  home  was  upon  the  lota  in  question,  and 
no  denial  whatever  that  her  daughter,  above  named,  was 
residing  there,  and  that  it  was  her  home.  This,  in  our 
view,  is  decisive  of  the  case,  the  defendant  being  a  mar- 
ried woman,  could  not,  under  the  statute,  convey  her 
homestead,  unless  her  husband  joined  with  her  in  signing 
and  acknowledging  the  same  instrument.  Comp.  Stat., 
Chap.  36,  Sec.  4.  Aultman  &  Jenkins,  19  Neb.,  21 K 
Swift  V.  Dewey,  20  Neb.,  107.  Bonorden  v.  Kriz,  13 
Neb.,  121.  The  fact  that  the  husband  and  wife  are  not 
living  together,  does  not  change  the  rule. 

The  second  point  in  the  answer  need  not  be  considered. 
The  judgment  of  the  district  court  is  reversed,  and  upon 
defendant  paying  to  the  clerk  of  this  court  the  sum  of 
$50,  for  the  use  of  the  plaintiff,  the  action  will  be 
dismissed. 

JUDGMEKT  ACCORDINGLY. 

The  other  judges  concur. 
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Fredebick  W.  Rottmann  et  al.,  appellants,  v.  H. 
H.  Bartlinq  et  al.,  appellees. 

1.  Bellgioiis  Society:    schism:    jusisDicrioy  of  coubt  of 

EQUITY.  Where  there  is  a  schism  in  a  religions  society  a  court 
of  equity  does  not  attempt  to  enforce  the  pecnliar  foith  or  doc^ 
trines  of  either  party,  though  their  existence  and  nature  may  in- 
cidentally be  involved  in  an  inquiry  relative  to  the  rights  of 
such  society.  All  that  it  does  is  to  enforce  the  observance  and 
execution  of  an  ascertained  trost. 

2.    :    SKPABATIOK.    Where  a  separation  has  t«ken  place,  a 

court  in  determining  the  question  of  legiiimate  succession  will 
adopt  the  rules  of  such  society,  and  enforce  its  polity  in  the 
spirit  and  to  the  effect  for  which  it  was  designed. 

3.    :    CHANGS  OF  CONSTITUTION.    Where  a  church  has  been 

organized  and  a  constitution  adopted  and  signed  by  its  mem- 
bers, under  which  the  church  has  existed  for  a  series  of  years,  . 
such  constitution  can  be  changed  only  in  the  manner  provided 
.therein,  or  by  the  rules  or  by-laws  of  such  society ;  and  where 

the  constitution  provides  for  a  three  months*  notice  of  any  pro- 
posed change  in  the  constitution,  a  change  effected  without  giv- 
ing such  notice  is  invalid  and  of  no  effect. 

4.    :  ;    CASE  STATED.     Where  certain  members  and 

officers  of  the  Evangelical  Lutheran  church,  without  giving  the 
notice  required  by  the  constitution  and  complying  with  its 
terms,  joined  '*  Die  Ertte  Deutsche  Evangelische  Zions  Oemeinde,^* 
Held,  That  having  ceased  to  be  members  of  the  Lutheran 
Church,  they  were  not  entitled  to  the  possession  of  the  property 
of  such  church. 

.   Appeal  from  the'  district  court  of  Otoe  county.     Tried 
below  before  Pound,  J. 

B.  H.  Calhoun^  for  appellants,  cited:  Ass.  Reformed 
Church  V.  Theological  Seminary ^  4  N.  J.  Eq.,  77.  Lucas  v. 
Ooisey  9  Bush,  302.  Groesbeeck  v.  Dimacomby  41  How.  Pr., 
302.  Ferrariav.  Fcwconccffe^,  23  111,,  56.  First  Presbyte- 
rian  Church  v.  Cong.  Society^  23  Iowa,  567.  Winebren" 
ner  v.  Colder ^  43  Penn.  State,  244.  Perry  on  Trusts,  Sees. 
727,  7.34.     Feizel  v.  Trustees,  9  Kan.,  692. 
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Frank  T.  Ransom  and  John  C.  Wafson^  for  appelleeB, 
cited:  Lucas  v.  Chse,  9  Bush.,  297.  People  v.  German 
Omrchf  63  N.  Y.,  103.  German  Reformed  Church  v. 
Seibert,  3  Penn.  State,  282.  Dm  v.  Boltm,  12  N.  J.  Law, 
206.  Burrd  v.  Church,  44  Barb.,  282.  MUler  v  En- 
glish, 2  Halst.  Ch.,  304. 

Maxwell,  Ch.  J. 

The  plaintiifs  allege  in  their  petition  "  that  they  are  res- 
idents of  Nebraska  City  in  Otoe  county,  state  of  Ne- 
braska; that  on  the  20th  day  of  January,  1867,  at  said 
Nebraska  City,  the  said  First  Evangelical  Lutheran 
church  in  Nebraska  City,  Nebraska,  was  duly  organized 
under  the  laws  and  regulations  of  the  general  synod  of  the 
Evangelical  Lutheran  church  of  the  United  States,  and 
was  then  duly  incorporated  under  the  general  incorpora- 
tion law  of  the  then  territory,  now  state,  of  Nebraska'^  by 
the  election  of  a  board  of  trustees,  consisting  of  Eli  Huber, 
Charles  C.  Walbaum,  F.  Templin,  H.  H.  Petring,  A.  F. 
MoUring,  Frederick  W,  Rottmann,  and  John  Stromer,  and 
adopted  a  constitution  in  accordance  with  the  rules  and 
legulations  of  the  general  synod ;  that  under  said  constitu- 
tion two  of  said  trustees  are  called  deacons,  and  two  of 
them  are  called  elders,  and  two  of  them  are  called  trustees, 
and  that  said  officers,  together  with  the  pastor,  constitute 
the  council  of  said  congr^ation,  and  have  charge  of  its 
affairs,  and  control  and  custody  of  its  property,  and  hold- 
all the  same  in  trust  for  said  congregation,  subject  to  and 
in  accordance  with  the  rules  and  regulations  of  said  gen- 
eral synod;  that  shortly  after  said  organization,  the  said 
congregation  purchased  lots  one  and  two  in-  block  eight, 
as  designated  on  the  recorded  plat  of  South  Nebraska 
City,  now  a  part  of  Nebraska  City,  in  Otoe  county,  Ne- 
braska, and  during  said  year  of  1867  erected  thereon  a 
commodious  building  for  public  worship  to  be  therein  held 
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according  to  the  doctrines,  belie&,  and  discipline  of  the  said 
Evangelical  Lutheran  church,  and  for  such  other  purposes 
as  said  congregation  might  properly  see  fit  to  use  said  build- 
ing in  connection  with  ordinary  church  work  of  said 
Evangelical  Lutheran  Society. 

"  That  said  property  was  so  purchased,  and  said  church 
edifice  so  erected  thereon  by  members  of  said  Evangelical 
Lutheran  church  at  that  time,  and  with  the  further  aid  of 
oertain  funds  furnished  by  the 'Church  Extension  Society' 
of  the  Evangelical  Lutheran  church  of  the  'Greneral  Synod 
of  the  United  States/  the  same  being  an  organization  of 
the  said  Evangelical  Lutheran  church  for  the  purpose  of 
aiding  in  the  erection  of  church  edifices  in  the  United 
States  for  the  use  and  benefit  of  congr^tions  and  organi- 
zations of  said  particular  sect  or  denomination,  and  that  the 
same  has  been  so  used  until  about  the  happening  of  the 
events  hereinafter  mentioned. 

"That ' Die  Erste  Evangelische  Zion's  G^meinde,'  to-wit : 
The  First  Grerman  Evangelical  Zion's  congr^ation,  is  a 
religious  organization,  diiFerent  and  distinct  from  the 
Evangelical  Lutheran  church  aforesaid,  is  not  in  affiliation 
with  the  general  synod  of  said  Lutheran  church,  nor  with 
those  who  purchased  said  property  and  contributed  to  the 
price  thereof,  and  to  the  erection  of  said  church  edifice,  nor 
with  the  said  Church  Extension  Society,  which  aided  in  said 
purchase  and  erection,  and  is  not  subject  to  the  said  general 
synod,  or  in  any  way  controlled  thereby ;  that  on  or  about 
the  18th  of  December,  1884,  the  above  named  defendants, 
combining  and  confederating  with  other  persons  to  these 
plaintiiFs  unknown,  but  whose  names,  when  discovered, 
plaintiffs  ask  may  be  added  hereto  as  defendants,  with  apt 
and  suitable  words  to  charge  them  herein,  did  wrongfully 
and  fraudulently,  and  in  violation  of  the  rights  of  these 
plaintiffs,  and  other  members  of  said  Evangelical  Lutheran 
church,  undertake  to  unite  said  Evangelical  Lutheran 
church  with  said  First  German  Evangelical  Zion's  congre- 
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gation,  and  to  take  possession  of  said  property,  and  to 
transfer  the  same  to  the  possession  and  oontrol  of  said 
Zion's  congr^ation,  and  did  at  said  meeting  agree  among 
themselves  to  change  said  organization  to  and  to  become  a 
part  of  said  Zion's  congregation,  and  to  deprive  these  plaint- 
iffs and  the  said  Evangelical  Lutheran  church  in  Nebraska 
City,  Nebraska,  of  said  property,  and  of  all  right,  title^ 
and  interest  therein,  and  to  prevent  them  from  worshiping 
therein,  or  otherwise  using  said  property  as  and  for  the 
use  of  the  said  Evangelical  Lutheran  church ;  that  on  the 
evening  of  the  13th  of  February,  1885,  at  about  8  o'clock 
P.M.  of  said  day,  after  these  plaintiffs  and  certain  other 
members  of  said  Lutheran  church  had  quietly  and  peaceably 
entered  said  church  edifice,  and  were  engaged  in  religious 
services,  and  also  in  holding  a  business  meeting,  and  before 
said  religious  services  were  concluded,  under  the  direction 
and  temporary  charge  of  Rev.  Joseph  W.  Kimmel,  a 
regularly  ordained  minister  of  the  said  Evafigelical  Lu- 
theran church,  the  said  Rev.  J.  W.  Kimmel  having  been  in 
writing  duly  instructed  and  authorized  by  the  president  of 
the  Nebraska  Synod  of  said  Evangelical  Lutheran  church 
to  look  aft«r  the  interests  of  said  church  and  its  property 
in  said  Nebraska  City,  the  said  defendants  and  their  said 
confederates  did  enter  said  church  building  violently,  tumult- 
uously,and,  as  these  plaintiffs  verily  believe,  some  of  them 
armed,  and  did  interrupt  said  meeting,  and  did  with  vio- 
lence eject  him,  the  said  Rev.  J.  W.  Kimmel,  from  the 
room,  and  did  then  and  there  by  their  violent  and  outra- 
geous conduct,  and  by  blowing  out  the  lights  with  and  by 
which  said  church  was  then  lighted,  stop  and  end  said 
meeting,  and  did  refuse  to  allow,  and  did  actually  prevent^ 
said  business  meeting  or  said  religious  services  from  being 
completed,  although  the  said  Rev.  J.  W.  Kimmel  read 
aloud  his  said  written  authority ;  that  said  defendants  and 
their  said  confederates  seized  the  possession  of  said  property^ 
and  still  retain  the  same ;  that  said  defendants  and  their 
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said  confederates  have  seized  the  custody  and  control  of  all 
the  records  and  books  of  said  Evangelical  Lutheran  church, 
and  the  keys  to  the  said  church  edifice^  and  still  retain  the 
same,  and  refuse  to  give  them  up  to  the  regular  officers  of 
said  church,  who  are  the  only  proper  and  legal  custodians 
thereof,  and  they  threaten  to  retain  possession  of  all  said 
property,  and  to  prevent  the  said  Evangelical  Lutheran 
church  from  holding  divine  services  in  said  building  to- 
morrow, the  15th  of  February,  1886,  and  at  all  times 
thereafter,  and  claim  to  hold  said  property  for  the  use  and 
benefit  of  the  said  Zion's  congr^ation,  and  refuse  to  allow 
these  plaintiffs  and  the  said  Evangelical  Lutheran  church 
any  possession  of  or  control  in  any  of  said  church  property^ 
and  to  prevent  them  from  ever  hereafter  holding  servicer 
or  public  worship  as  such  Evangelical  Lutheran  church 
therein ;  that  the  mode  of  worship  and  the  religious  belief, 
in  accordance  with  the  tenets  of  the  said  Zion's  church,  ia 
not  the  mode  of  worship,  nor  the  religious  belief,  nor  the 
discipline  which  these  plaintiffs,  nor  the  said  Evangelical 
Lutheran  church  for  which  they  are  trustees,  profess  nor 
prefer  and  desire,  nor  the  one  for  which  said  property  was 
purchased  and  said  church  edifice  erected,  and  that  they 
have  no  other  place  of  worship  in  said  Nebraska  City,  nor 
is  there  any  other  place  in  said  Nebraska  City  solemnly 
dedicated  to  public  worship  as  these  plaintiffs  and  said 
church  believe  that  said  edifice  should  be  dedicated,  nor  ia 
there  another  regularly  ordained  minister  of  said  church 
now  here  to  conduct  divine  worship  except  the  said  Rev. 
J.  W.  Kimmel,  so  far  as  these  plaintiffs  know,  and  that 
their  rights  in  tlie  premises  demand  prompt  and  immediate 
protection.  Plaintiffs  ask  that  said  defendants,  and  all 
persons  acting  by,  through,  under,  or  in  connection  with 
them  in  any  way,  may  be  restrained  forever  from  keeping^ 
these  plaintiffs  and  the  said  Evangelical  Lutheran  church 
out  of  the  possession  of  said  property,  or  of  the  key  or 
keys  whereby  access  may  be  obtained  thereto,  and  of  the 
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reoords,  books^  papers,  and  docaments  of  said  Lutheran 
church,  and  from  any  longer  retaining  anj  of  the  property 
of  any  description  which  they  have  taken  firom  the  said 
organization  known  as  the  First  Evangelical  Lutheran 
church  in  Nebraska  City,  Nebraska,  and  from  any  inter- 
ference with  or  interrupting, the  meetings  or  the  worship 
of  said  church,  or  setting  up  any  claim  or  claims  as  such 
^Zion's  congregation^  to  the  property  of  said  'Lutheran 
church,'  or  from  preventing  these  plaintiffs  and  the  said 
Lutheran  church  from  having,  holding,  and  enjoying  the 
sole  and  uninterrupted  use  and  possession  of  said  property, 
and  all  that  pertains  thereto,  and  for  such  further  and 
other  relief  in  the  premises  as  shall  seem  agreeable  to  equity 
and  good  conscience." 

In  their  answer,  the  defendants  admit "  that  on  the  20th 
day  of  January,  1867,  the  First  Evangelical  Lutheran 
church  in  Nebraska  City,  Nebraska,  was  duly  organized,  as 
in  the  petition  stated,  and  admit  the  election  of  the  per- 
sons therein  named  as  a  board  of  trustees,  and  that  a 
constitution  was  adopted,  as  in  the  petition  alleged,  and 
that  under  said  constitution  two  of  said  trustees  are  called 
deacons,  and  two  are  called  elders,  and  two  are  called  trus- 
tees, and  that  said  officers,  together  with  the  pastor,  consti- 
tute the  council  of  said  congr^ation,  and  have  charge  of 
the  'affairs  and  control  and  custody  of  its  property,  and 
hold  the  same  in  trust  for  said  congr^ation ;  but  deny  they 
hold  the  same  for  said  congr^ation,  subject  to  and  in  ac- 
cordance with  any  rules  and  regulations  of  the  general 
synod  of  the  Evangelical  Lutheran  church  of  the  United 
States,  and  allege  that  the  said  general  synod  has  no  right, 
authority,  or  jurisdiction  over  the  said  property  of  said 
congr^ation,  nor  can  said  general  synod  dispose  of  the 
property  of  said  congregation,  nor  can  it  prevent  the  said 
congregation  from  disposing  of  the  same  in  any  manner 
the  said  congr^ation  see  fit ;  admit  the  purchase  by  the 
said  First  Evangelical  Lutheran  church  of  the  property 
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described  in  the  petition,  and  that  a  church  edifice  was 
erected  .upon  said  property,  but  deny  that  said  property 
was  purchased  or  said  church  edifice  erected  through  any 
means  furnished  by  the  general  synod,  or  by  any  aid  re« 
ceived  from  any  church  extension  society,  and  deny  that 
said  property  was  purchased  through  any  aid  received 
from  said  synod  or  said  society.  They  allege  that  said 
synod  or  said  society  loaned  to  said  First  Evangelical 
Lutheran  church,  money,  and  to  secure  the  repayment  of 
the  same  and  interest,  took  a  mortgage  from  said  church 
concerning  the  said  real  estate  and  the  church  edifice 
thereon,  and  they  allege  the  said  debt  was  paid  with  inter^ 
est  by  the  said  First  Evangelical  Lutheran  church,  and  the 
said  synod  and  the  said  church  extension  society  have  no 
longer  any  daim  thereon  ;  they  deny  that  the  said  synod 
or  the  said  church  extension  society  furnished  any  money 
or  any  means  to  aid  the  said  First  Evangelical  Lutheran 
church  in  purchasing  said  property,  or  in  erecting  the 
church  edifice  thereon,  other  than  as  above  set  forth,  and 
deny  that  the  said  synod  or  the  said  church  extension  soci- 
ety have  any  right,  title,  claim,  or  interest  of  any  kind  in 
or  to  said  property.  They  admit  the  said  church  edifice 
was  erected  as  a  building  of  public  worship  to  be  therein 
held  according  to  the  doctrines,  beliefs,  and  discipline  of 
said  Evangelical  Lutheran  church,  and  for  such  other  pur- 
pose as  said  congr^ation  might  see  fit  to  use  the  said 
building  in  connection  with  ordinary  church  work  of  said 
Evangelical  Lutheran  church ;  that  the  said  First  German 
Evangelical  Zion's  congregation  is  a  religious  organization, 
as  hereinafter  set  forth  more  fully,  but  deny  that  it  is  dif- 
ferent or  distinct  from  the  Evangelical  Lutheran  church, 
and  that  it  is  not  in  affiliation  with  the  general  synod  of 
the  Evangelical  Lutheran  diurch  or  with  those  who  pur- 
chased said  property,  and  contributed  to  the  price  thereof 
and  to  the  erection  of  said  edifice. 
"They  deny  that,  on  the  18th  of  December,  1884,  or  at 
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any  other  time,  that  they  wrongfully  and  fraudulently  and 
in  violation  of  the  rights  of  said  plaintiffs  and  other  mem- 
bers of  said  First  Evangelical  Lutheran  church,  undertook 
to  unite  said  Evangelical  Lutheran  church  with  said  First 
German  Evangelical  Zion's  church;  that  they  undertook 
to  take  possession  of  said  property,  and  to  transfer  the 
same  to  the  possession  and  control  of  said  Zion's  church  or 
congregation ;  that  they  agreed  among  themselves  to 
change  said  congregation  to  and  become  a  part  of  said 
Zion's  congregation  or  church,  and  to  deprive  the  plaintifis 
and  the  said  Evangelical  Lutheran  church  of  the  said 
property,  and  of  all  or  any  right,  title,  or  interest  therein, 
or  to  prevent  them  from  worshiping  therein  or  otherwise 
using  said  property  as  and  for  the  use  of  said  Evangelical 
church ;  deny  that  they,  on  the  13th  of  'February,  1885, 
or  at  any  other  time,  entered  the  said  church  building  vio- 
lently or  tumultuously  and  armed,  and  thus  interrupted 
the  plaintiffs  and  others  when  lawfully  worshiping  there- 
in ;  deny  that  they  prevented  or  attempted  to  prevent  the 
plaintiffs  worshiping  in  said  church  building,  but  admit 
that  they  prevented  them  from  transacting  any  business 
therein }  deny  that  they  seized  possession  of  said  property, 
but  allege  that  defendants  were  actually  and  lawfiiUy  in 
the  possession  of  said  building,  and  that  they  still  lawfully 
retain  possession  of  said  building;  deny  that  they  seized 
the  records,  books,  papers,  and  other  property  of  said 
First  Evangelical  Lutheran  church,  and  all^  that  de- 
fendants were  in  the  lawful  charge,  possession,  and  custody 
of  said  properties,  and  still  retain  such  lawful  possession, 
and  deny  that  they  refuse  to  give  up  the  said  properties  to 
the  l^al  custodians,  and  all^  that  they  are  the  l^al  cus- 
todians of  all  the  property  of  the  said  First  Evangelical 
Lutheran  church  of  Nebraska  City,  and  that  as  such  they 
are  and  have  had  uninterrupted  possession  of  the  said 
church  building  and  all  other  properties  of  said  church. 
"They  deny  that  they  threatened  to  prevent  the  said  First 
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EvaDgelical  Lutheran  church  from  holding  divine  worship 
in  said  building,  but  allege  that  on  the  18th  day  of  De- 
cem][)er,  1884,  they  w?re  the  duly  elected  and  acting  trustees 
of  the  said  First  Evangelical  Lutheran  church  in  Nebraska 
City ;  that  on  that  day  a  meeting  had  been  called,  pursu- 
^mt  to  notice,  for  the  purpose  of  amending  the  constitution 
of  the  said  last-named  church  in  the  matter  of  the  name  oi 
the  church  and  the  congregation  only;  that  defendants, 
William  Luecke,  Albert  Schnitker,  and  Frederick  W. 
Rodenbrock  were  duly  elected  trustees  of  said  Evangelical 
Lutheran  church,  and  were  duly  installed  and  entered  upon 
the  duties  of  said  offices  and  trust  on  October  28th,  1883, 
and  under  the  constitution  of  said  last-named  church,  their 
terms  of  office  expire  on  November  1st,  1885;  that  the  de- 
fendants, Adam  Schafer,  Herman  H.  Bartling,  and  Henry 
Fastenau  were  duly  elected  trustees  of  and  for  said  chu/ch 
for  the  term  of  two  years,  and  on  the  28th  day  of  October, 
1883,  were  duly  installed  as  such,  and  entered  upon  the 
duties  of  said  offices ;  and  that  under  the  constitution  and 
laws  of  said  church  their  terms  of  office  expire  on  Novem- 
ber 1st,  1886 ;  and  that  said  election  was  duly  and  regularly 
held  by  said  church  association  at  the  time  and  in  the 
manner  required  by  the  constitution,  rules,  and  customs  of 
said  churdi  association,  and  said  plaintiffs,  or  a  majority 
of  them,  participated  therein,  and  have  acquiesced  therein 
since  the  date  thereof,  until  the  date  of  the  disturbances 
mentioned  in  the  petition ;  that  two  of  said  defendants  are 
trustees,  two  of  them  are  deacons,  and  two  are  elders  duly 
installed  and  in  charge  of  the  affisdrs  and  property  of  said 
church  and  are  in  possession  of  said  church  building  and 
the  pews  and  Aimiture  therein,  and  of  the  service  owned 
by  said  church,  and  of  all  books  and  other  property  be- 
longing to  the  said  church,  and  have  been  so  in  charge  and 
possession  thereof  ever  since  the  28th  day  of  October,  1883, 
at  which  date  their  predecessors  in  office  turned  the  same  over 
to  them,  at  which  time,  nor  ever,  since,  has  there  been  any 
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time  of  service,  and  to  have  the  church  exercises  and  cere- 
monies conducted  and  administered  in  the  English  lan- 
guage, which  language  is  not  spoken  or  understood  at  all 
by  a  portion  of  said  congregation,  and  by  a  portion  thereof 
is  not  readily  understood ;  that  to  this  end  and  with  the 
intent  to  so  introduce  the  said  English  language  into  said 
church,  the  said  plaintiffs  have  attempted  to  take  forcible 
possession  of  said  church,  and  have  at  times  broken  the 
doors  of  said  church  building  open,  and  without  any 
authority  the  said  plaintiffs  have  called  to  take  the  said 
church  one  J.  W.  Kimmel,  and  the  said  J.  W.  Kimmel 
has  entered  into  the  conspiracy  with  the  said  plaintiffs  with 
the  intent  to  aid  and  assist  them  in  their  said  plot,  and  in 
pursuance  of  their  said  conspiracy  the  said  plaintiffs,  in 
company  with  the  said  J.  W.  Kimmel,  proceeded  to  said 
church  edifice  on  the  13th  day  of  February,  1885,  and 
with  force  and  violence  did  unlawfully  enter  said  church 
in  the  absence  of  defendants,  the  officers  and  trustees  of 
said  church,  and  in  the  absence  of  the  said  congregation, 
and  that  said  entry  and  breaking  were  made  and  done  in 
the  night  time,  and  defendants  and  other  members  of  the 
said  church  association  learning  that  such  unlawful  break- 
ing and  entry  had  been  made  and  that  it  had  been  made 
with  the  intent  to  take  forcible  possession  of  said  church 
building  and  the  properties  of  said  church,  went  to  said 
church  building  while  plaintiffs  and  the  said  Kimmel  were 
in  the  said  church,  and  entered  the  same  in  a  peaceable 
manner  and  did  not  interfere  or  interrupt  the  said  plaint- 
iffs or  the  said  Kimmel  while  engaged  in  worship,  though 
plaintiffs  and  said  Kimmel  had  no  right  or  authority  to 
hold  services  therein;  that  after  the  services  were  con- 
cluded the  said  Kimmel  claimed  to  be  the  pastor  of  said 
First  Evangelical  Lutheran  church,  and  he  and  said  plaint- 
iffs attempted  and  commenced  to  exercise  the  rights,  duties, 
and  functions  of  said  church  congregation  and  church  offi- 
cers, and  thereupon  defendants  and  other  members  of  said 
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congr^tion  of  the  said  First  Evangelical  Lutheran 
church  ejected  and  removed  said  plaintiffs  and  said  Kim- 
DQiel  from  said  church  buildings  having  first  requested  them 
to  withdraw  from  the  same,  and  upon  their  refusal  ejected 
them,  using  only  sufficient  force  for  that  purpose ;  defend- 
ants deny  that  they  or  any  of  them  were  armed,  nor  was 
any  one  with  them  armed,  and  allege  that  the  allegations 
in  the  petition  stating  any  of  them  or  any  of  the  congre- 
gation who  accompanied  them  were  armed,  are  wholly  and 
absolutely  false  in  every  particular;  that  the  said  Greo.  F. 
Kregel,  as  they  verily  believe,  was  armed  for  the  purpose 
of  terrifying  defendants  and  the  said  other  members  of 
said  congregation,  and  was  about  to  draw  the  said  weapon 
from  his  pocket  at  the  time  defendants  requested  the  said 
Kinmiel  and  said  plaintiffs  to  withdraw,  .when  defendant 
Bartling  cautioned  him  not  to  do  so  or  have  any  trouble, 
whereupon  said  Kregel  desisted  and  refrained  from  draw- 
ing said  weapon ;  that  said  Kimmel  has  not  been  chosen, 
called,  elected,  or  appointed  by  the  said  First  Evangelical 
Lutheran  church  to  act  as  the  pastor  thereof,  and  he  and 
the  said  plaintiffs  are  seeking  to  place  him,  the  said  Kim- 
mel, in  charge  of  said  church  and  said  congregation,  un- 
lawfully and  contrary  to  the  rules  and  regulations  of  said 
church  and  against  the  wishes  of  said  congr^ation ;  that 
under  the  rules,  practice,  and  under  the  constitution 
governing  the  said  congregation,  whether  it  is  called  by 
the  old  or  the  new  name,  pastors  for  said  congregation  are 
chosen  by  said  congregation,  and  no  synod,  whether  the 
General  Synod  of  the  United  States,  or  the  General  Synod 
of  North  America,  has  any  authority  to  place  any  pastor 
over  or  in  charge  of  said  congregation,  but  the  said  con- 
gr^ation  is  an  independent  body  with  the  right,  power, 
and  authority  to  choose  its  own  pastor,  preaching,  practic- 
ing, and  owning  the  faith  of  the  Lutheran  church ;  that 
under  the  said  constitution  of  the  First  Evangelical  Lu- 
theran church,  and  under  the  constitution  of  the  congrega- 
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tion  thereof  ander  the  new  name  given  to  said  congrega- 
tion, said  F.  W.  Rottman,  said  Kregel,  John  Teten,  and 
Frederick  W.  Petring  are  not  in  good  standing  in  said 
church  because  and  for  the  reason  that  none  of  them  have 
for  more  than  two  years  contributed  to  the  support  of  said 
church,  though  they  and  each  of  them  are  amply  able  to- 
contribute  to  the  support  thereof,  and  said  Myers  and  said 
Noelting  are  not  considered  members  of  said  congregation, 
whether  under  the  old  or  new  name,  and  they  are  not 
members  thereof  as  they  have  never  been  received  into 
said  congregation  and  have  not  signed  the  constitution  of 
said,  church ;  that  not  one  of  said  plaintiffs  is  entitled  to 
vote  for  church  officers  of  said  congregation  by  reason  of 
the  facts  aforesaid,  and  are  by  the  provisions  of  the  said 
constitution  as  it  .was  then,  and  now  is  as  amended,  disqual- 
ified from  holding  office  or  voting  at  any  election  for  church 
officers,  and  they  and  each  of  them  have  been  so  disqual- 
ified for  more  than  than  two  years  from  voting  or  holding 
office  in  said  church. 

"  That  Art.  VII.  of  the  constitution,  as  it  was,  and  as  it 
exists  now,  is  the  same.     Sections  1  and  2  are  as  follows : 

" '  1.  All  congregational  elections  must  be  published  by 
the  church  council  to  the  congr^ation  at  least  two  weeks- 
before  the  election. 

"  *  2.  At  these  elections  only  such  persons  shall  be  enti- 
tled to  vote  who  are  in  full  communion  with  the  church 
and  have  signed  the  constitution,  who  submit  to  its  gov- 
ernment and  discipline  regularly  administered,  who  have 
within  the  year  previous  communed — ^unless  providentially 
prevented,  and  who  have  contributed  according  to  their 
ability  and  engagements  to  all  its  necessary  expenditures.^ 

^^  That  said  plaintiffs  are  all,  and  each  is,  disqualified  from 
voting  or  holding  office  in  said  congr^ation,  for  the  reason 
that  none  of  the  plaintiffs  have  within  a  year  communed  in 
said  church,  and  ihey  were  so  disqualified  at  the  last  elec- 
tion for  officers,  though  they  were  not  refused  the  right  to 
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vote  nor  debarred  from  voting  by  any  of  the  defendants  or 
said  congr^ation,  bat  they  refrained  from  voting  or  absent- 
ing themselves  from  such  election ;  that  on  November  26th, 
1882,  said  Rottman  was  a  deacon  in  said  congregation,  and 
had  been  for  some  time  such  officer  therein,  and  on  that  day 
he  tendered  his  resignation  to  the  congregation  and  with- 
drew from  the  council  of  said  church,  and  his  said  resig- 
nation was  accepted  by  the  said  congregation;  that  on 
February  6th,  1883,  the  said  George  F.  Kregel  asked  for 
leave  to  withdraw  from  the  membership  of  said  congrega- 
tion, and  asked  for  a  certificate  of  dismissal  from  the  said 
-church,  and  the  same  was  allowed  and  issued  to  him,  and 
he  has  never  been  reinstated  to  membership  in  said  congre- 
gation since  that  time ;  that  the  said  Henry  Noelting,  on 
October  24th,  1880,  was,  at  an  election  held  by  said  church, 
•elected  to  the  office  of  deacon  in  said  congregation,  and 
thereupon  he  was  installed  into  said  office,  when  it  was 
learned  that  he  was  not  a  member  of  said  congregation, 
nor  a  member  of  any  Lutheran  church,  which  fact  he 
admitted,  and  a  new  election  was  ordered  and  held  to  fill 
the  vacancy ;  that  he  has  not  been  received  into  said  church 
as  a  member  by  the  said  congr^ation  since  then ;  that  said 
plaintifi*s  are  alone  in  their  efforts  to  seize  the  said  prop- 
erty, and  are  not  supported  by  even  a  respectable  portion 
of  said  congr^ation,  and  are  not  supported  by  any  mem- 
ber of  said  congr^ation  in  good  standing  in  said  church, 
so  far  as  defendants  have  been  able  to  learn ;  that  said  congre- 
gation is  in  charge  of  said  church  through  their  said  trustees, 
the  defendants,  and  the  plaintiffs  have  no  right  therein, 
either  as  officers  or  members,  because  of  the  facts  aforesaid ; 
that  on  the  said  18th  of  December,  1884,  the  following 
provisions  were  in  the  church  constitution,  to-wit : 

"  *Art.  I. — Of  the  Nairn. — The  name  of  this  church  shall 
be  "  The  First  Evangelical  Lutheran  Church  of  Nebraska 
City/ 

"  *Art.  IL — Doctrinal  Position, — This  church,  in  accord- 
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anoe  with  the  doctrinal  basis  of  the  General  Synod  of  the 
Evangelical  Lutheran  Church  in  the  United  States,  and 
in  the  words  thereof,  receives  the  word  of  Grod  as  contained 
in  the  canonical  scriptures  of  the  Old  and  New  Testaments 
as  the  only  infallible  rule  of  faith  and  practice,  and  the 
Augsburg  Confession  as  a  correct  exhibition  of  the  funda- 
mental doctrines  of  the  Divine  Word  and  of  the  faith  of 
our  church,  founded  upon  that  word/ 

"  'Art.  IV.— 0/  the  Pastor.— The  pastor  of  this  church 
shall  be  a  member  of  some  synod  in  connection  with  the 
General  Synod  of  the  Evangelical  Lutheran  Church  in  the 
United  States/ 

"  That  on  said  18th  day  of  December  it  was  unanimously 
resolved  at  said  meeting  to  change  and  amend  said  articles 
I.,  II.,  and  IV.  so  that  they  should  read  as  follows,  and  a 
resolution  so  amending  them  was  unanimously  framed  by 
said  congregation,  to-wit : 

"'Art.  I. — Name. — The  undersigned  have  associated 
themselves  together  as  a  religious  society  under  the  name 
of  the  First  Grerman  Evangelical  Zion's  Congr^ation  in 
Nebraska  City,  in  Otoe  county,  Nebraska. 

" '  Art.  II. — We  profess  to  be  a  Christian  society,  be- 
lieving with  the  Apostle  Paul,  Ist  Cor.  iii.  11,  that  no 
other  foundation  can  be  laid  than  that  as  laid  in  Jesus 
Christ ;  we  profess  to  be  an  Evangelical  society,  consider- 
ing ourselves  members  of  the  Evangelical  church  of  Christ 
which  takes  the  Holy  Scriptures  as  the  word  of  God,  as 
the  only  true  doctrine  of  faith,  and  the  exposition  of  the- 
Holy  Scriptures  as  laid  down  in  the  Lutheran  and  Reformed 
church,  namely:  The  catechism  of  Ijuther  and  the 
Heidelberg  catechism,  as  near  as  they  correspond.  In 
their  difference  we  hold  to  the  Holy  Scriptures  relating 
thereto.' 

"  *  Art.  IV. — The  pastor  of  this  congregation  shall  be  a 
member  of  the  German  Evangelical  Synod  of  North 
America.' 
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^'  Defendants  allege  that  said  two  names  designated  but 
one  and  the  same  body  of  people,  to-wit :  The  congr^a- 
tion  worshiping  in  the  church  building  described  in  the 
petition,  of  which  body  defendants  are  the  trustees  and 
hold  and  own  said  property  to  the  use  and  benefit  of  said 
congregation  to  be  used  and  disposed  of  as  the  said  congre- 
gaton  shall  direct,  whether  it  order  the  same  as  the  first 
named  society  or  the  second/' 

The  plaintiffs  in  their  reply  say  that  they  do  not  claim 
that  the  Greneral  Synod  of  the  Lutheran  church  has 
authority  over  the  property,  or  can  dispose  of  the  same, 
but  allege  that  the  property  was  purchased  by  the  original 
organization  for  the  purpose  of  worshiping  in  accordance 
with  the  tenets  of  the  church  of  which  the  synod  is  the 
representative ;  that  the  Church  Extension  Society  of  said 
Lutheran  church  did  aid  in  the  erection  of  said  building, 
and  while  the  money  advanced  to  said  organization  has 
been  refunded,  yet  the  Church  Extension  Society  donated 
the  use  thereof  without  interest,  and  the  General  Synod  of 
the  Lutheran  church  supported  the  pastor  of  the  church 
in  question  for  a  long  time ;  that  on  the  18th  of  Decem- 
ber, 1884,  the  defendants  and  those  acting  with  them  did 
unite  with  said  Zion's  congregation,  and  did  ordain  that 
said  congr^ation  '^  shall  adhere  to  the  faith  of  the  Evan- 
gelical Christian  church ;''  that  plaintiffs  do  not  desire  to 
unite  with  said  Evangelical  Christian  church,  or  with  said 
Zion's  congregation,  and  do  not  desire  to  have  settled  over 
them  a  pastor  who  is  a  member  of  the  Evangelical  Synod 
of  North  America,  but  desire  still  to  adhere  strictly  and 
faithfully  to  the  doctrines,  discipline,  and  tenets  of  the 
Lutheran  church. 

There  are  a  number  of  other  allegations  in  the  reply,  in 
which  the  plaintiffs  claim  the  right  to  said  church  prop- 
erty and  deny  the  right  of  the  defendants  to  the  possession 
of  the  same. 

On  the  trial  of  the  cause  the  court  found  'Uhat  the  de- 
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fendants,  Herman  H.  Bartling^  Frederick  W.  Rodenbrock, 
Henry  Fastenau,  Albert  Scbnitker,  Adam  Schafer,  and 
William  Luecke,  and  Louis  Hobine,  were  at  the  com- 
mencement of  this  action,  and  now  are,  the  legal  trustees 
4ind  council  of  the  First  Evangelical  Lutheran  church  of 
Nebraska  City,  and  as  such  trustees  and  council  are  en- 
titled to  the  possession,  care,  custody,  and  control  of  the 
property  of  said  church  consisting  of  the  real  estate  and 
other  property  described  and  referred  to  in  the  pleadings 
herein,  &s  provided  by  the  constitution  of  said  church. 

"  And  the  court  doth  further  find  that  the  new  amended 
<x)nstitution  purporting  to  have  been  adopted  on  the  18th 
-day  of  December,  1884,  was  not  framed  and  adopted  in 
accordance  with  the  provisions  of  the  constitution  of  said 
church,  but  in  violation  thereof,  and  is  invalid  and  of  no 
effect,  and  that  the  defendants  should  be  restrained  from 
observing  or  conducting  the  affairs  of  said  church  under 
«aid  new  or  amended  constitution,  wherefore  it  is  consid- 
ered, ordered,  adjudged,  and  decreed  by  the  court,  that  the 
defendants  Herman  H.  Bartling,  Frederick  W.  Koden- 
brock,  Henry  Fastenau,  Albert  Schnitker,  Adam  Schafer, 
and  William  Luecke  and  Louis  Hobine  are  the  l^al 
trustees  and  council  of  the  First  Evangelical  Lutheran 
church  of  Nebraska  City,  and  as  such  trustees  and  church 
council  are  lawfully  in  the  possession  of  the  property  be- 
longing to  said  church,  to-wit:  Lots  one  (1)  and  two  (2) 
in  block  eight  (8)  in  South  Nebraska  City,  a  part  of  Ne- 
braska City,  in  Otoe  county,  Nebraska,  together  with  the 
church  edifice  and  other  buildings  and  improvements 
thereon,  and  all  property  in  the  said  church  edifice,  and 
the  church  communion  service,  and  are  lawfully  entitled 
to  remain  and  continue  in  the  possession  thereof  and  to 
direct  and  manage  the  affairs  of  said  church. 

"And  it  is  further  ordered  and  decreed  by  the  court  that 
said  defendants,  as  trustees  and  church  council  aforesaid,  be 
and  they  hereby  are  restrained  from  observing  or  conduct- 
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ing  the  affairs  of  said  church  under  the  said  new  or  amended 
constitution  purporting  to  have  been  adopted  December 
18th,  1884.  To  so  much  of  this  finding  and  decree  as  finds 
thie  defendants  are  the  legal  trustees  of  said  church,  and  that 
they  are  entitled  to  the  possession  of  the  church  property^ 
the  plaintiffs  except,  and  to  the  finding  that  the  new  or  ^ 
amended  constitution  purporting  to  have  been  adopted  De- 
cember 18th,  1884,  is  invalid,  and  that  portion  of  the 
decree  restraining  defendants  from  managing  the  affairs  of 
said  church  under  said  new  or  amended  constitution  de- 
fendants except. 

"  It  is  further  ordered  by  the  court  that  the  plaintiffs  and 
defendants  each  pay  half  the  costs  of  this  action,  the  whole 
costs  being  taxed  at  the  sum  of  $156.13." 

The  plaintiffs  api^eal. 

On  the  trial  the  plaintiffs  introduced  a  deed  from  C.  F. 
Holly  and  wife  to  the  trustees  of  the  First  Evangelical 
Lutheran  church  of  Nebraska  City,  dated  January  20th, 
1867.  The  plaintiffs  then  introduced  the  constitution  of 
said  church,  as  follows : 

"  Artici^e  I. — lis  Nairn. — ^This  congregation  shall  be 
known  by  the  name  The  First  Evangelical  Lutheran 
Church  in  Nebraska  City,  Neb. 

"Art.  II. — Its  Doctrinal  Bams. — This  congregation,  in 
harmony  with  the  doctrinal  standpoint  of  the  Evangelical 
Lutheran  General  Synod  of  the  United  States,  accepts  the 
word  of  God  as  contained  in  the  canonical  books  of  the  Old 
and  New  Testaments  as  the  only  infallible  rule  of  faith 
and  practice,  and  the  Augsberg  Confession  as  a  correct  ex- 
hibition of  the  fundamental  doctrines  contained  in  the 
word  of  God. 

"Art.  III. — Membership, — All  such  persons  who  in 
their  infancy  have  been  baptized,  and  after  previous  in- 
struction in  the  doctrines  and  duties  of  the  word  of  God 
and  upon  their  confession  of  faith  have  been  confirmed, 
shall  be  considered  as  regular  members  of  this  congrega-  . 
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tion.  Also  such  persons,  though  not  baptized  in  their  in- 
fency  but  afterwards,  after  previous  instruction  and  upon 
their  confession  of  faith  and  baptism,  shall  be  received  as 
members.  Furthermore  such  persons  who  have  been 
members  of  some  other  Lutheran  congregation  or  Evan- 
gelical church  may  be  received  as  members  upon  presen- 
tation of  a  certificate  of  honorable  dismission  from  the 
congr^ation  to  which  they  belonged,  or  upon  a  repeated 
public  confession  of  their  Christian  faith.  Persons, 
whether  from  this  or  another  congregation,  who  have  been 
excommunicated  shall  have  no  rights  until  they  have 
repented  and  have  again  been  received  as  regular  mem- 
bers. 

"  2.  The  principal  duties  of  the  members  are  the  follow- 
ing: They  shall  live  a  humble,  holy,  and  useful  life;  at- 
tend divine  services  faithfully;  partake  of  the  Lord's 
supper  regularly;  hold  devotional  and  family  worship. 
They  shall  endeavor,  by  an  exemplary  life  and  godly  con- 
versation, to  lead  the  unconverted  to  Christ;  to  care  for 
the  instruction  of  the  youth ;  to  contribute,  according  to 
their  means,  to  the  maintenance  of  public  worship,  to  the 
support  of  the  pastor,  to  help  the  poor,  etc.,  etc.;  and  shall 
heartily  participate  in  all  orderly  and  scriptural  ways 
which  the  congregation  devises  in  order  to  ameliorate 
human  suffering  and  extend  the  kingdom  of  Christ  upou 
the  earth.  It  shall  be  the  duty  of  parents  to  bring  up 
their  children  in  the  fear  and  admonition  of  the  Lord,  to 
instruct  them  in  the  doctrines  of  the  church  and  to  submit 
to  its  regular  appointed  means.  And  when  young  mem- 
bers have  reached  the  proper  age  and  are  possessed  of  the 
natural  abilities  it  is  their  duty  to  appear  as  worthy  com- 
municants at  the  Lord's  table. 

"Art.  IV. — The  Pastor, — 1.  The  pastor  of  this  con- 
gregation shall  be  a  member  of  some  synod  which  stands 
in  connection  with  the  General  Synod  of  the  Lutheran 
church  in  the  United  States. 
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"  2.  The  principal  duties  of  the  pastor  are  the  following : 
To  preach  the  gospel;  to  administer  the  sacrament;  to 
instmct  the  youth  in  the  congr^ation  in  the  doctrines 
and  duties  of  the  scriptures^  in  the  catechism^  and  in  other 
ways  according  to  Lutheran  usage;  to  visit  the  sick  and 
all  that  are  in  need;  to  warn  the  sinners;  in  short  to  keep 
the  vow  of  his  ordination  or  licensure  fistithfuUy,  and  give 
himself  wholly  to  winning  and  leading  souls  to  Christ. 

"3.  Should  the  pastor  at  any  time  be  accused  of  teach- 
ing upbiblical  doctrines  or  leading  an  immoral  life^  then 
shall  the  church  council  (if  there  be  trustworthy  evidences) 
bring  the  accusation  before  the  synod,  and  inform  the  presi- 
dent of  synod  of  the  &ctS;  and  at  the  same  time  give  no- 
tice to  the  accused  one. 

'^4.  Of  all  the  official  duties,  as  baptisms,  confirma- 
tions, weddings,  funerals,  receptions,  and  admission  of  new 
members,  cases  of  church  discipline,  etc.,  the  pastor  shall 
keep  a  record  in  a  book,  which  the  congregation  is  to  pro- 
vide, which  shall  remain  her  property,  and  at  all  times  be 
open  for  inspection.  In  case  of  a  vacancy  the  secretary  of 
the  council  shall  keep  the  church  book  until  the  congr^a- 
tion  is  again  supplied  with  a  pastor. 

"Art.  v.— 0/  the  Church  Officera.—l.  This  consiste 
at  present  of  two  elders,  two  deacons,  and  two  trustees.. 
At  the  first  election  one  elder,  one  deacon,  and  one  trustee 
shall  be  elected  for  one  year,  the  rest  for  two  years.  But 
after  this  first  election  all  the  officers  shall  be  chosen  for 
two  years,  so  that  one  elder,  one  deacon,  and  one  trustee 
may  step  out  of  office  yearly,  whose  vacancies  are  to  be 

filled  at  the  annual  election,  which  is  to  be  held  on 

These  newly  elected  officers  shall,  as  soon  as  possible,  be 
installed  according  to  the  formula  of  the  synod  to  which 
the  congregation  belongs.  Those  who  according  to  Art. 
VII.,  Sec.  2,  are  not  entitled  to  vote,  cannot  be  elected. 

"  2.  The  duties  of  the  elders  consist,  among  others,  in 
the  following :  To  live  an  exemplary  life,  faithfully  to  par- 
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ticipate  in  all  the  inner  and  outer  affairs  of  the  oongrega- 
tion^  to  visit  the  Sunday  and  week  schools,  to  assist  the 
pastor  in  visiting  the  sick,  in  holding  devotional  meetings, 
and  in  his  endeavors  to  maintain  peace  and  harmony  in  the 
congregation. 

^^3.  The  duties  of  the  deacons  consist,  among  others, 
in  the  following :  To  live  an  exemplary  life,  to  participate 
in  all  the  inner  and  outer  affairs  of  the  congr^ation,  espe- 
cially to  take  up  the  collections  at  public  worship,  to  dis- 
tribute gifts  which  the  poor  are  to  receive,  to  see  to  it  that 
the  pastor  receives  sufficient  support,  to  assist  at  commun- 
ion and  baptisms  in  securing  the  necessary  things,  as 
bread,  wine,  and  water,  and  in  general  to  see  to  it  that  all 
the  necessaries  belonging  to  the  outer  afiairs  of  public 
worship  are  cared  for. 

^'4.  The  duties  of  the  trustees  consist,  among  others, 
in  the  following :  To  live  an  exemplary  life,  to  participate 
in  all  the  affairs  of  the  congr^ation  faithfully ;  to  see  to  it 
that  the  property  of  the  congregation,  which  belongs  to  it 
now  or  which  may  belong  to  it  in  the  future,  be  kept  in  good 
condition,  in  so  &r  as  their  duties  correspond  with  Art 
VI.,  Sec.  6,  and  therewith  be  construed. 

"Abt.  VII.— 0/<Ae  Ohuroh  QmnoiL—l.  The  church 
council  consists  of  the  pastor,  or  pastors,  elders,  deacons, 
and  trustees. 

"  2.  The  church  council  has  the  general  oversight  of  all 
the  secular  and  spiritual  affairs  of  the  congr^ation,  and 
fihall  endeavor  conscientiously  and  faithfully,  according  to 
biblical  principles,  to  promote  the  interests  of  the  same. 

"3.  It  shall  exercise  church  discipline  over  all  such 
members  who  live  an  immoral  life  and  foster  false  doctrine. 
To  this  end  it  is  empowered  to  call  up  any  member  to  give 
an  account,  and  to  cite  others  before  it  as  witness,  as  the 
case  may  be.  It  shall  be  authorized,  in  case  any  member 
has  given  offense,  first,  privately  to  give  admonition ;  or, 
if  necessary,  to  call  him  to  account;  and,  when  these  meas* 
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ureB  prove  ineffectual,  to  suspend  or  excommunicate  such 
member;  viz.,  to  deny  him  all  rights  of  membership,  ac- 
cording to  apostolic  injunctions.  The  council  shall  further 
be  empowered  to  restore  all  church  privileges  to  such  a& 
have  been  suspended  or  excommunicated,  after  they  have 
acknowledged  their  sins  and  sincerely  repented.  Every 
act  of  excommunication  or  restoration  shall  publicly  be 
made  known  to  the  congregation.  Should  a  church  mem- 
ber, in  reference  to  his  rights,  not  be  satisfied  with  the  de- 
cision of  the  council,  he  may  then  appeal  to  synod  with 
which  the  congr^ation  is  in  connection.  But  in  every 
such  case  the  accuser  must,  within  two  weeks  from  the 
time  the  decision  took  place,  inform  the  church  council  of 
the  fiu;t  He  must  also  state  the  cause  of  his  dissatisfaction 
and  the  grounds  for  his  appeal. 

"4.  The  church  council  elects  its  own  secretary  and 
treasurer.  The  pastor,  in  virtue  of  his  office,  acts  as. 
chairman. 

^'5.  The  church  council  may,  at  any  time  when  im- 
portant questions,  which  the  constitution  states,  arise,  call  a 
oongr^ational  meeting.  The  council  shall  have  the  right 
to  decide  as  to  the  legality  of  such  meeting ;  and  when  two- 
thirds  of  all  voting  members  insist  on  the  holding  of  such 
meeting,  it  shall  in  all  cases  take  place. 

'^6.  The  church  council  shall  have  full  possession  of 
the  church  property,  and  shall  endeavor  to  preserve  the 
same  for  the  use  of  the  congregation,  but  it  shall  not  be 
empowered  to  burden  the  same  with  mortgage  or  heavy 
debts,  to  sell  it,  or  make  alterations  to  any  great  extent, 
unless  a  majority  of  the  votes  of  the  members  be  cast  at  a 
regular  meeting,  which  has  been  held  according  to  previous 
announcement. 

''7.  The  council  shall  annually  elect  one  of  its  mem- 
bers who  enjoys  the  confidence  of  the  congregation  to  rep- 
resent the  same  at  synod,  whose  expenses,  as  also  those  of 
the  pastor,  shall  be  paid  out  of  the  treasury  of  the  church. 


' 


398      SUPREME  <X>URT  OF  NEBRASKA, 

Rottmann  y.  Bartling. 

"8.  The  oouDcil  shall  from  time  to  time  receive  such 
persons  as  members  who,  after  previous  examinatiou  or 
upon  the  recommendation  of  the  pastor,  are  found  to  be 
worthy  to  participate  in  the  rights  and  privities  of  a 
Christian  congregation. 

'^  9.  The  council  shall  keep  a  correct  list  of  all  persons 
who  are  considered  regular  members,  which  list  is  to  be 
carefully  examined  and  corrected  at  the  annual  meeting  of 
the  council,  which  is  to  take  place  on  the  first  Monday  in 
January.  At  tJiis  meeting  the  treasurer  shall  lay  before 
the  council  a  detailed  report  of  all  the  receipts  and  expend- 
itures, and  this  report  is  to  be  given  into  the  hands  of  a 
committee  for  examination ;  of  all  the  moneys  in  the  hands 
of  the  treasurer  the  council  may  at  any  time  decide  as  to  its 
disposal.  The  pastor,  together  with  half  the  number  of 
the  other  members  of  the  council,  or,  in  the  necessary  or 
voluntary  absence  of  the  pastor,  two-thirds  of  the  members, 
constitute  a  quorum. 

^'  10.  The  council  shall  hold  r^ular  quarterly  meetii^ 
on  the  first  Monday  in  January,  April,  July,  and  October; 
but  it  may  also  hold  special  meetings  at  any  time,  either 
by  the  pastor  called  together,  or  when  two-thirds  of  the 
members  of  the  council,  or  one-fourth  of  all  the  voting 
members  of  the  congr^ation,  demand  it. 

"Art.  VIII. — Of  Elections  and  Oonffregathnal  Meet-- 
mga. — 1.  Every  congr^ational  meeting  must  be  made 
known  to  the  congregation  two  weeks  before.  In  case  of 
vacancy  in  church  council  a  meeting  shall  be  called  at  once 
to  fill  the  same. 

"  2.  At  these  meetings  only  such  persons  shall  be  enti- 
tled to  vote  who  are  in  full  communion  membership,  who 
have  signed  the  constitution  and  who  submit  to  r^ular 
church  discipline,  who  have  partaken  of  the  Holy  Com- 
munion during  the  year — unless  providentially  prevented, 
and  who  contribute  according  to  their  means  to  all  neces- 
sary expenditures  of  the  congregation. 
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"3.  All  elections,  whether  for  the  pastor  or  members  of 
the  church  council^  must  be  held  by  ballot,  and  a  majority 
of  all  votes  cast  shall  be  sufficient,  except  in  the  election  of 
a  pastor  a  two-thirds  vote  must  be  cast. 

"  4.  At  the  election  for  members  of  the  church  council 
the  council  shall  nominate  as  many  persons  as  are  to  be 
elected,  and  the  oongr^ation  may,  if  it  chooses,  nominate 
a  like  number. 

'^6.  In  case  of  resignation  or  death  of  a  pastor,  the 
secretary  of  the  council  shall  inform  the  president  of  synod 
of  the  fact,  and  ask  him  for  advice.  The  council  shall  then 
invite  an  Evangelical  Lutheran  pastor  or  pastors  to  preach 
for  the  congregation,  whereupon  an  election  shall  take  place, 
at  which,  for  one  person  only,  votes  shall  be  cast.  Should 
this  person  not  receive  two-thirds  votes,  then  the  name  of 
another  may  be  taken  up. 

"Abt.  VIII. — 1.  This  constitution  shall  be  signed  by 
all  who  stand  in  r^ular  communion  membership  accord- 
ing to  Art.  III. 

"  2.  This  constitution  cannot  be  altered  or  improved  un- 
less it  be  at  a  meeting  of  the  congregation  l^ally  called 
together  by  the  council  and  made  known  three  months  be- 
fore, at  which  meeting  two-thirds  votes  of  all  the  members 
present  shall  be  sufficient  for  any  alterations  or  improve- 
ments.'^ 

Frederick  W.  Rottman  testifies,  in  substance,  that 
he  is  one  of  the  original  trustees ;  that  defendants  have 
all  the  original  papers  and  documents  of  the  church ;  that 
he  and  the  other  gentlemen  named  as  trustees  contributed 
to  the  purchasing  of  the  property;  church  was  built 
in  1868.  We  got  help  from  the  general  synod.  That 
is  the  same  synod  a  part  of  whose  constitution  has 
been  offered.  Eli  Huber  was  the  first  pastor.  We 
obtained  assistance  and  the  money  was  used  for  purchasing 
the  property  and  erecting  building  for  First  Evangelical 
Lutheran  church  of  Nebraska  City,  and  that  particular 
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church  occupied  the  same  to  about  Jan.,  1885.  The 
Church  Extension  society  of  this  denomination  loaned  us  in 
all  (600  without  interest.  The  church  had  no  affiliation  with 
any  other  church  organization  up  to  about  January,  1885^ 
On  the  evening  of  Feb.  13th,  1885,  myself  and  several 
other  male  and  female  members  of  the  original  church 
went  into  the  building,  using  the  key  that  for  many  yeax^ 
had  been  in  Mr.  Petring's  possession,  and  accompanied  by 
Bev.  Mr.  Kimmel,  a  r^ular  Lutheran  pastor,  and  were 
holding  a  religious  and  business  meeting  when  the  defend- 
ants and  several  others  entered  and  ordered  us  out,  and 
finally  ejected  us  and  put  out  the  lights  and  stopped  our 
meeting.  Kimmel  had  authority  from  the  president  of 
synod  and  read  it  to  them  before  they  ejected  him.. 
The  services  were  broken  up  by  defendants.  Since  then 
the  Evangelical  Lutheran  church  of  Nebraska  City  has 
had  no  possession  or  control  of  the  property.  Went  to 
church  on  a  Sunday  afternoon  after  this,  but  defendants 
would  not  permit  me  to  enter.  There  is  no  other  church 
of  this  denomination  in  Nebraska  City,  and  no  other  place 
for  us  to  worship  except  private  houses.  The  denomina- 
tion known  as  Evangelical  Lutheran  church  had  held 
possession  of  this  property  from  the  time  it  was  built  up 
to  the  time  we  were  ejected  as  aforesaid,  and  all  the 
preachers  settled  over  the  congregation  were  connected 
with  the  general  synod. 

Geo.  H.  Meyers  testified  that  he  acted  as  clerk  of  meeting 
of  the  Evangelical  Lutheran  church,  held  at  Nebraska  City, 
Jan.  31,  1885;  minutes  show  that  Rev.  J.  W.  Kimmel  was 
chairman,  and  G.  H.  Meyers  clerk,  and  that  Noelting, 
Bottman,  Teten,  Petring,  and  Meyers  were  elected  trustees 
of  said  congregation  to  fill  the  vacancy  caused  by  the  with- 
drawal of  the  former  officers,  they  having  united  with  the 
First  Grerman  Evangelical  Zion's  congregation.  Witness 
then  detailed  the  proceedings  on  the  night  of  the  13th  of 
February,  1885,  substantially  as  testified  to  by  Rottman, 
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and  that  Bartling,  Rodenbrock^  and  others  have  had  pos- 
session ever  sinoe.  Petring,  son  of  one  of  the  original 
trustees,  was  away  at  school  when  church  was  organized  in 
1867 ;  was  elected  trustee  in  January,  1886.  The  prop- 
erty, both  real  and  personal,  including  books,  papers, 
church  records,  communion  service,  eta,  have  been  in  pos- 
session of  Bartling  and  party  since  that  night.  Rev. 
Kimmel  is  attached  to  the  Nebraska  synod,  that  is  in  con- 
nection with  the  general  synod  of  the  Lutheran  church  of 
the  United  States:  Noelting  was  a  member  of  the  church, 
Teten  was  a  member.  At  the  time  of  the  differences  in 
1880,  when  they  all  united  again,  witness  acted  as  clerk  of 
the  meeting,  and  voted.  Rottman  was  a  member,  had  been 
trustee  and  elder.  Plaintiffs  and  the  people  in  general  had 
noticed  by  the  records  that  defendants  had  placed  them- 
selves on  record  as  having  ceased  to  be  Lutherans,  and  had 
become  Evangelicals,  and  consequently  that  property  ceased 
to  have  proper  officers,  therefore  plaintiffs  as  deacons  and 
trustees  were  authorized  to  take  possession  by  their  elec- 
tion at  the  hands  of  the  members  of  the  church.  Defend- 
ants had  been  in  possession  as  trustees  of  the  old  church, 
but  they  had  withdrawn  and  ceased  to  be  Lutherans,  and 
were  acting  under  authority  of  Evangelicals,  and  were  un- 
lawfully in  possession,  and  plaintiffs  acted  by  authority  of 
the  Lutheran  church.  The  plaintiffs  had  put  a  lock  on 
that  church  prior  to  Feb.  13,  by  authority  of  the  Lutheran 
church.  Rev.  Kimmel  had  not  been  *^  called  "  by  the  con- 
gregation, but  was  sent  here  by  the  president  of  synod  of 
which  that  church  is  a  member.  A  part  of  the  congrega- 
tion withdrew  in  1880,  but  afterwards  reunited  with  the ' 
church,  and  always  afterward  acted  with  the  Lutheran 
church.  There  was  no  objection  to  defendants,  nor  inter- 
ference with  them  prior  to  the  time  th^  changed  the  con- 
stitution and  united  with  the  Zion's  congregation,  and  no 
attempt  to  take  possession  of  the  property  so  long  as  they 
acted  under  the  state  and  general  synod.  When  a  part 
26 
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Withdrew  in  1880,  there  waa  no  controversy  as  to  the  trust- 
ees or  doctrines,  it  was  only  a  question  about  preaching 
English  or  Grerman,  and  they  afterwards  reunited  and 
called  Rosenstengel  as  pastor.  There  are  perhaps  Evan- 
gelicals in  the  original  congr^atiou^  but  they  always  acted 
with  the  Lutherans. 

John  Teten  testified:  Was  chosen  trustee  in  the  Lu- 
theran church  on  Jan.  21st,  1885.  Rev.  Kimmel  is  a 
Lutheran  preachei^  connected  with  the  synod  of  this  state, 
and  is  an  officer  of  the  synod,  and  is  settled  over  a  Lutheran 
congregation  at  Auburn.  Witness  then  detailed  the  pro- 
ceedings on  the  night  of  February  13th,  1885.  There  was 
on  that  night  no  lock  but  the  old  lock,  which  had  been 
there  since  the  church  was  built.  Witness  is  a  member; 
the  old  church  record  shows  when  he  united.  Parties 
went  there,  among  other  things,  for  an  election.  Knew  that 
Bartling  and  Rodenbrock  had  been  trustees  and  had  gone 
into  another  church.  The  new  lock  was  put  on  to  keep 
out  parties  who  didn't  belong  there — such  parties  as  went 
off  to  another  church.  Only  one  officer  was  elected  that 
night  of  Feb.  13th,  1885.  On  that  night  some  of  the 
other  party  were  armed  with  sticks,  broom  handles,  ax 
handles,  and  clubs. 

Plaintiffs  then  offered  in  evidence  a  duly  certified  copy  of 
the  proceedings  of  the  Zion's  congregation,  dated  Dec.  18th, 
1884,  and  filed  for  record  Dec.  19th,  1884,  showing  that 
at  a  meeting  of  First  Evangelical  Lutheran  church  of  Ne- 
braska City,  Bartling  was  made  chairman  and  Sdiafer 
secretary,  and  it  was  resolved  by  a  unanimous  vote  of  those 
present  to  change  the  name  from  First  Evangelical  Lu- 
theran church  to  First  German  Evangelical  Zion's  congre- 
gation of  Nebraska  City,  and  that  the  by-laws,  articles  of 
association,  rules  and  r^ulations  of  said  Lutheran  church 
as  amended  and  revised  be  spread  on  the  records  of  Zion's 
congregation  and  be  adopted. 

Rev.  Eimmel  testified  that  he  is  a  Lutheran  preacher ; 
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that  he  and  the  First  Lutheran  church  of  Nebraska  City 
are  attached  to  the  state  synod,  and  that  to  the  general 
synod  of  the  United  States ;  was  present  at  meeting  of  state 
synod  in  September,  1884.  Witness  stated  differen(*e  be- 
tween Lutheran  and  Reformed  church  or  Evangelicals  to 
be  particularly  on  the  subject  of  the  Lord's  supper.  The 
Evangelicals  believing  Christ  present  spiritually,  and  the 
Lutherans  believing  in  actual  presence.  A  further  dif- 
ference is  that  the  Lutherans  accept  the  Augsburg  con- 
fession as  correct  in  itself,  and  the  others  accept  it  only  so 
far  as  it  squares  with  their  interpretation  of  the  Scriptures, 
that  is,  they  decline  to  receive  that  confession  as  an  abso- 
lute interpretation.  None  of  these  denominations  are  ad- 
mitted as  members  of  any  Lutheran  synod,  and  their  pas- 
tors are  in  no  way  whatever  connected  with  or  under 
control  of  any  Lutheran  synod.  Witness  then  gave  in  de- 
tail the  proceedings  of  the  night  of  Feb.  13th,  1885. 
None  of  these  parties  acting  with  Bartling  at  that  time  are 
members  of  the  First  Lutheran  church  of  Nebraska 
City.  Was  authorized  to  act  by  letter  from  president  of 
synod  and  under  seal  of  synod  dated  Jan.  14th,  1885, 
which  letter  has  since  been  mislaid  and  cannot  be  found, 
and  showed  that  letter  to  Bartling.  Bartling  pushed  him 
out  after  he  showed  him  the  letter.  The  Church  Exten- 
sion Society  is  a  corporate  body  made  up  of  members  of 
the  general  synod  to  help  needy  churches  and  to  build 
churches.  It  has  no  connection  with  the  Evangelical 
church ;  it  furnishes  no  help  outside  of  the  general  synod 
of  the  Lutheran  church,  and  it  is  so  stated  in  all  applica- 
tions. At  the  first  meeting  but  five  trustees  had  been 
elected,  and  we  were  going  to  elect  the  sixth  that  night; 
that  was  what  the  meeting  was  called  for.  Meyers  was 
secretary  of  the  board  of  trustees.  That  letter  was  all  the 
authority  witness  needed.  The  president  of  synod  has 
authority  to  appoint  a  man  to  act  where  there  is  no  pastor. 
Defendants  were  not  asked  to  that  meeting  because  they 
were  not  members  of  the  Lutheran  church. 
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The  testimony  of  Rev.  Eli  Huber  was  taken  by  depo- 
sition, as  follows:  ^^ Beside  in  Philadelphia^  and  have  been 
a  Lutheran  minister  oonneeted  with  the  general  synod 
since  1858 ;  pastor  of  First  Evangelical  church  of  Nebraska 
City^  from  1866  to  1876  ;  since  then  the  pastors  have 
been  connected  with  the  same  synod.  Synod  adopts  the 
Augsberg  confession  and  Luther's  catechism ;  do  not  use 
the  Heidelberg  catechism,  nor  do  any  Lutheran  churches, 
it  is  the  standard  of  the  Reformed  church;  it  differs 
from  Luther's  catechism  mainly  on  the  subject  of  pre- 
destination and  the  Lord's  supper;  the  latter  was  the 
cause  of  separation  of  the  Protestant  church  into  Lutheran 
and  Reformed.  The  general  synod  and  the  German 
Evangelical  synod  of  North  America  are  two  entirely  dis- 
tinct bodies,  having  no  connection  with  each  other  and  no 
church  or  minister  can  be  connected  with  both.  No  min- 
ister or  church  would  be  received  into  Lutheran  synod 
without  accepting  the  Augsberg  confession  in  its  unaltered 
form,  that  is  the  confession  of  a.d.  1530.  The  Evan- 
gelical synod  of  North  America  is  not  connected  in  any 
way  with  the  general  synod,  or  with  any  other  LutheiW) 
body.  This  field  was,  in  1866,  assigned  to  the  AU^hany 
synod,  and  I  was  sent  as  missionary  to  establish  the  First 
Evangelical  Lutheran  church  of  Nebraska  City.  During 
the  first  four  years  of  my  pastorate  in  Nebraska  City  I 
received  from  the  Alleghany  synod  in  all  $2,300.  I  also 
collected  from  the  churches  belonging  to  general  synod  $350 
for  the  erection  of  this  building,  and  the  Church  Exten- 
sion society  of  general  synod  loaned  $500  on  three  years^ 
time  without  interest  for  the  erection  of  this  church." 

Rev.  Conrad  Huber  testified:  ^^ Reside  in  Saunders 
county,  Nebraska ;  am  president  Lutheran  synod  of  Ne- 
braska ;  same  is  subject  to  general  synod  of  the  United 
States.  The  membership  of  the  First  Evangelical  Lutheran 
church  of  Nebraska  City  as  per  last  oflScial  report  was 
116.     The  Evangelical  synod  of  North  America  is  an  en- 
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tirely  different  organization  from  general  synod  of  Lu- 
theran church.  There  is  and  can  be  no  connection  between 
these  two  bodies  and  still  retain  their  identity.  There  is 
no  such  body  existing  as  the  Evangelical  Lutheran  synod 
of  North  America.  There  has  never  been  any  application 
made  to  me  relative  to  the  vacancy  in  the  Nebraska  City 
church.  When  I  heard  of  the  condition  of  affairs  there, 
I  instructed  Rev.  Kimmel  to  go  to  Nebraska  City,  and 
look  after  the  interests  of  the  church  and  its  property. 
He  is  a  r^ular  member  of  our  synod.** 

Rev.  W.  F.  Eyster  testified  :  "  Have  been  a  Lutheran 
pastor  or  professor  in  Lutheran  institutions  for  forty-four 
years.  Am  acquainted  with  its  doctrines,  discipline,  and 
organization.  Have  some  acquaintance  with  tenets  and 
doctrines  of  Zion's  congregation  of  Nebraska  City.  The 
basis  of  that  belief  is  as  follows : 

"  We  profess  to  be  a  Cliristian  society  believing  with 
Apostle  Paul,  1  Cor.  iii.  11,  that  no  other  foundation  can 
be  laid  than  is  laid  on  Jesus  Christ.  We  profess  to  be  an 
Evangelical  society,  considering  ourselves  membera  of  the 
Evangelical  Church  of  Christ,  which  takes  the  Holy 
Scripture  as  the  word  of  God,  as  the  only  true  doctrine 
of  faith,  and  the  exposition  of  the  Holy  Scriptures  as  laid 
down  in  the  Lutheran  and  Reformed  churches,  named 
the  catechism  of  Luther  and  the  Heidelberg  catechism,  as 
near  as  they  correspond.  In  their  difference  we  hold  the 
Holy  Scripture  in  relation  thereto. 

"The  doctrinal  basis  of  the  Evangelical  Synod  of  North 
America  as  laid  down  in  their  constitution  is  as  follows : 

"  ^  The  German  Evangelical  Synod  of  North  America, 
as  a  part  of  the  Evangelical  church,  is  that  community 
which  believes  that  the  Holy  Scriptures  of  the  Old  and 
New  Testament  is  the  word  of  God  and  the  only  in- 
&llible  rule  of  faith  and  life,  following  the  interpretation 
of  the  Holy  Scriptures  as  laid  down  in  the  symbolical  books 
of  the  Lutheran  and  Reformed  churches,  which  principally 
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are  the  Augsberg  confession,  the  Lutheran  catechism,  and 
the  Heidelberg  catechism,  as  far  as  the  symbolical  books 
agree  with  another.  In  their  variances  the  Evangelical 
Synod  of  North  America  adheres  to  the  Holy  Scriptures,  and 
reserves  for  itself  the  freedom  of  conscience  which  prevails 
in  the  Evangelical  church  on  these  important  points.' 

"The  Lutheran  church  makes  subscription  to  the  Augs- 
berg Confession  as  a  correct  exhibition  of  the  fundamental 
doctrines  of  the  divine  word,  an  express  test  of  admission  to 
her  ministry  and  synodical  conventions.  The  Evangelical 
church  ignores  it  as  such  exposition.  The  Evangelical 
church  further  differs  from  the  Lutheran  church  in  that 
they  make  the  catechism  of  Luther  co-ordinate  with  the 
Heidelberg  catechism  as  authority  in  matters  of  faith,  and 
may  accept  or  reject  its  teachings  on  the  important  points 
on  which  the  two  catechisms  differ.  It  further  differs  in 
allowing  her  ministers  or  members  to  hold  doctrinal  views 
accordant  or  discordant  with  the  Lutheran  confession,  ac- 
cording to  individual  judgment. 

"  The  Heidelberg  catechism  was  drawn  up  in  1 562  to  set 
forth  the  distinctive  doctrines  of  Zwingli  and  Calvin  as 
against  the  Roman  Catholic  church  and  certain  points  of 
Luther's  views.  The  variances  between  the  two  catechisms 
respect  mainly  the  presence  of  Christ,  the  nature  and  effi- 
cacy of  the  sacraments,  baptism,  and  especially  the  real 
presence  of  Christ  at  the  Lord's  Supper. 

"  The  Evangelicals  believe  that  Christ  is  present  on  earth 
only  with  respect  to  his  divine  nature.  The  Lutherans 
believe  that  his  human  and  divine  nature  are  inseparably 
united  in  one  person,  with  regard  to  the  sacraments.  The 
Heidelberg  catechism  teaches  that  there  are  visible  signs  and 
seals  appointed  by  God.  The  Lutheran  catechism  teaches 
that  there  are  efficacious  signs  and  effective  means  of  grace. 

"These  are  the  points  of  difference  between  the  doctrinal 
teachings  and  symbolical  books,  and  which  originally  led  to 
the  separation  of  tlie  Protestant  church  into  Lutheran  and 
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Reformed,  and  has  kept  them  in  existence  as  separate  eccle- 
siastical organizations.  ' 

^' Am  a  member  of  Nebraska  synod.  That  synod  claims 
and  exercises  over  its  individual  churches  and  congr^a- 
tions  the  authority  given  by  the  formula  of  government 
and  discipline  prescril)ed  by  General  Synod. 

"District  synods  combine  mandatory  and  advisory 
powers.  It  is  the  duty  of  district  synods  to  see  that  the 
government  and  discipline  prescribed  are  observed  by  all 
the  congr^ations  and  ministers  within  their  bounds;  to 
receive  appeals  from  decisions  of  church  council  and  affirm 
or  reverse  them;  to  form  and  change  ministerial  districts; 
to  tend  to  any  business  relating  to  the  churches  which  may 
Ixj  brought  before  them ;  and  to  provide  supplies  for  vacant 
pulpits. 

"Chapter  VIII.,  section  6  of  formula,  provides  that 
when  a  congregation  shall  refuse  to  observe  the  resolutions 
of  synod  or  provisions  of  formula,  it  shall  be  excluded 
from  connection,  and  no  other  synod  nor  Lutheran  minister 
nor  licentiate  shall  take  charge  thereof  without  permission 
of  the  president. 

"The  Zion's  congregation  of  Nebraska  City  is  not  on  the 
official  roll  of  the  synod,  nor  could  it  be  so  received  under 
its  doctrinal  basis. 

"The  Evangelical  Synod  of  North'  America  has  not  con- 
nection with  the  Nebraska  synod  or  the  General  Synod  of 
Lutheran  Church.  That  synod  has  its  own  organization, 
institutions,  and  publications  distinct  from  all  other  denom- 
inations. No  person  can  be  a  member  of  both  organiza- 
tions at  the  same  time. 

"No  pastor  who  subscribes  to  Art.  II.  of  constitution  of 
Zion's  co!igregation  could  belong  to  any  Evangelical  Lu- 
theran synod. 

"  I  understood  the  church  at  Nebraska  City  to  have  l>een 
originally  organized  as  a  constitutional  part  of  the  Evan- 
gelical Lutheran  synod,  and  that  a  portion  of  the  congre- 
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gation  still  adhere  to  the  doctrinal  basis  and  government 
of  the  Evangelical  Lutheran  churchy  and  is  now  a  member 
of  the  synod  under  which  that  church  was  originally 
organized." 

The  following  are  the  articles  of  incorporation  of  the 
First  German  Evangelical  Zion's  Congregation,  introduced 
in  evidence  by  the  plaintiffs : 

"Nebraska  City,  Neb.,  Dec.  18th,  1884.  Be  it  re- 
membered, that  in  pursuance  of  notice  given  by  the  proper 
authorities  for  this  purpose,  a  majority  of  the  members  of 
The  First  Evangelical  Lutheran  Church  of  Nebraska  City, 
Neb.,  have  this  day  met  in  convention,  and  transacted  the 
following  business :  The  house  having  been  called  to  order, 
Mr.  H.  H.  Bartling  was  chosen  chairman  and  Mr.  A. 
Schafer  as  secretary  of  this  meeting.  Thereupon  it  was 
resolved  by  a  unanimous  vote  of  members  present  to  change 
the  name  of  the  society  from  First  Evangelical  Lutheran 
Church  of  Nebraska  City,  to  that  of  Die  Erste  DeiUsche 
Ihangeliache  Zion^s  Gemdnde  of  Nebraska  City.  By  which 
last  name  this  society  shall  do  all  its  business ;  and  there- 
upon it  was  further  resolved  by  a  unanimous  vote  that  the 
by-laws  and  articles  of  association,  rules  and  regulations  of 
the  said  First  Evatigelical  Lutheran  Church  of  Nebraska 
City  as  amended  and  revised,  and  as  so  amended  are  spread 
upon  the  records  of  this  society,  be  adopted  as  the  arti- 
cles of  association,  by-laws,  rules,  and  regulations  of  this 
Die  Erste  Deutsche  JEvangeliaehe  Zion'a  Oemeinde  of  Ne- 
braska City,  and  the  same  are  hereby  so  adopted,  ratified, 
and  confirmed.  And  thereupon  it  was  further  resolved 
that  a  substantial  embodiment  of  the  provisions  of  such 
articles  be  attached  hereto,  and  made  a  part  hereof. 

"  The  provisions  of  said  articles  are  in  substance  as  fol- 
lows : 

"  Article  1  provides,  that  the  name  of  this  congr^ation 
shall  be  Die  Erste  Deutsche  Evangelische  Zion'a  Oemeinde 
von  Nebraska  City.     Art.  2  provides,  that  this  congr^ation 
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shall  adhere  to  -the  faith  of  the  Evangelical  Christian 
church  (that  is  Ev.  and  Lutheran,  United  and  Reformed). 
Art.  3  provides,  that  all  persons  who  have  been  baptized, 
confirmed,  and  who  declare  themselves  adherents  of  the 
faith  of  said  Ev.  church,  and  otherwise  lead  a  moral  and 
Christian  life  may  become  members  of  this  congregation. 
Art..  4  provides,  that  the  pastor  shall  be  a  Christian,  law- 
abiding  person,  and  a  member  of  the  Evangelical  Synod 
of  North  America.  The  pastor  by  virtue  of  his  position 
shall  be  president  of  the  church  council.  Art.  6  provides, 
that  the  directors  and  officers  of  this  church  shall  consist 
of  two  elders,  two  deacons,  and  two  trustees,  all  of  whom 
shall  be  elected  every  two  years  by  a  majority  vote  of  the 
members  present  at  the  election.  Art.  6  provides,  that 
the  church  council  shall  consist  of  the  pastor,  elders,  dea- 
cons, and  trustees.  Art.  7  provides,  that  all  notices  of 
election  shall  be  given  two  weeks  prior  to  such  election  by 
the  church  council.  Art.  8  provides  for  amending  the  con- 
stitution and  by-laws,  and  for  making  additions  thereto. 

"And  after  having  so  adopted  said  articles  as  aforesaid, 
it  was  resolved  that  a  copy  of  these  proceedings  be  recorded 
in  the  recorder's  office  of  Otoe  county  in  the  state  of  Ne- 
braska, and  henceforth  this  society  shall  be  and  is  a  body 
corporate  under  the  laws  of  the  state  of  Nebraska,  and  shall 
be  known  and  do  business,  and  hold  property  for  religious 
purposes  only,  under  the  name  and  style  of  Die  Erste 
Deutsche  Evangelische  Zion^s  Gemeinde  of  Nebraska  City, 
all  in  the  county  of  Otoe  and  state  of  Nebraska;  and 
thereupon  the  meeting  adjourned. 

"Albert  ScHNiTKER,  1  /t,     , 
"RFastenau,  j  Trustees. 

"  H.  H.  Bartlino, 

^^  Chairman, 

"  A.  8.  SCHAFER, 

'^Secretary  of  Meeting  " 
The  plaintiff  also  introduced  the  following  in  evidence: 
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"  At  a  meeting  of  the  First  Evangelical  Lutheran  Church 
held  at  Nebraska  City,  January  21st,  1885,  the  following 
business  was  transacted :  Presiding  officers  of  this  meeting 
were,  Rev.  J.  W.  Kimmel,  chairman,  G.  H.  Meyer,  clerk. 

"  The  following  officers  were  then  duly  elected  as  a 
'  Board  of  Trustees '  of  the  above  named  congregation  to 
fill  vacancy  caused  by  the  withdrawal  of  the  former  officers, 
they  having  united  with  Die  Erste  Deutsche  Evangdische 
Zion'a  Gemeinde,  as  recorded  in  the  county  clerk's  office  of 
Otoe  county,  Nebraska,  Dec.  20th,  1884,  for  the  unexpired 
term  of  office. 

^  B.  H.  NOELTING, 

F.  W.  Rottmann, 
"  TrusteeSy  <  John  Teten, 

F.  W.  Petring, 

G.  H.  Meyer. 

"Rev.  J.  W.  Kimmel, 

^^  Chairman. 
"  G.  H.  Meyer, 

''ClerkJ' 

The  testimony  on  behalf  of  the  defendants  fails  to  deny 
that  on  behalf  of  the  plaintiffs,  except  upon  two  material 
points :  First,  that  tliere  is  any  material  change  in 
the  doctrines  or  government  of  the  church.  Second, 
that  Rev.  Kimmel  and  the  plaintiffs  were  ejected  by 
force  from  the  church  on  the  night  of  February  13th, 
1885.  It  will  be  observed  that  Sec.  2,  Art.  VIII.  of 
the  constitution  of  the  Evangelical  Lutheran  church 
provides  that:  ".This  constitution  cannot  be  altered  or 
improved  unless  it  be  at  a  meeting  of  the  congregation 
legally  called  together  by  the  council  and  made  known 
three  months  before,  at  which  meeting  two-thirds  votes  of 
all  the  members  present  shall  be  sufficient  for  any  altera- 
tions or  improvements."  Yet  in  open  defiance  of  this 
provision  a  meeting  was  called  without  such  notice  having 
been  given  and  an  attempt  made  to  change  the  constitution 


JULY  TERM,  1887.  411 

RottmAnn  v.  fiartling. 

of  the  church,  and  transfer  the  church  to  another  denomi- 
nation. The  points  of  diflFerences  in  the  two  churches  are 
sufficiently  set  out  in  the  testimony  and  need  not  be  fur- 
ther referred  to,  except  to  say  that  it  is  apparent  that  ma- 
terial differences  do  exist  both  in  matters  of  belief  and  in 
the  form  of  government. 

The  controlling  question  in  the  case  is,  whether  the 
plaintiffs  and  their  associates  or  the  defendants  and  their 
associates  constitute  the  true  and  legitimate  First  Evan- 
gelical Lutheran  Church  of  Nebraska  City.  In  our  view 
the  testimony  clearly  shows  that  the  plaintiffs  and  their 
associates  constitute  the  First  Evangelical  Lutheran 
Church  at  Nebraska  City.  In  determining  the  question 
of  Intimate  succession  of  a  religious  society,  where  a  sep- 
aration has  taken  place,  a  court  will  adopt  the  rules  of  such 
society  and  enforce  its  polity  in  the  spirit  and  to  the  effect 
for  which  it  was  designed.  Harrison  v.  Hoyle,  24  O.  S., 
254.  If  this  were  not  so  it  would  be  possible  for  a  fac- 
tion in  any  church  by  concerted  effort  to  change  its  doc- 
trines and  form  of  government. 

The  leading  case  upon  this  subject  is  the  Attorney  Gen- 
eral V.  Pearson,  3  Meriv.,  409,  where  it  was  held  that  if 
a  fund,  real  or  personal,  be  given  in  such  a  way  that  the 
purpose  be  clearly  expressed  to  be  that  of  maintaining  a 
society  of  Protestant  dissenters,  promoting  no  doctrines 
contrary  to  law,  it  is  then  the  duty  of  the  court  to  carry 
such  trust  into  execution  and  to  administer  it  according  to 
the  intent  of  the  founders.  In  the  same  case,  p.  400,  the 
chancellor  says :  "  Where  a  congregation  becomes  dissen- 
tient among  themselves,  the  nature  of  the  original  institu- 
tion must  alone  be  looked  to  as  the  guide  for  the  decision 
of  the  court,  and  to  refer  to  any  other  criterion  (as  to  the 
sense  of  the  existing  majority)  would  be  to  make  a  new 
institution,  which  is  altogether  beyond  the  reach  and  in- 
consistent with  the  duties  of  the  court.  The  cases  of 
OragdaMe  v.  Aikman,  (1  Davis  P.  C,  1);  Foley  v.  Wont- 
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ner,  (2  Jacob  &  Walk.,  245);  Leslie  v.  Bimiey  (2  Russell, 
114);  Davis  v.  Jenkins,  (3  Ves.  &  Bea.,  156),  and  MUU- 
gan  t?.  Mitchell  (3  Mylne  &  Craig,  72,  and  1  Mylne  & 
Keen,  446),  recognize  the    same  principles." 

In  M.  E.  Church  v.  Woody  5  O.,  283,  where  certain  mem- 
bers of  the  Methodist  church  seceded  therefrom,  and  brought 
an  action  to  compel  a  division  of  the  corporate  property,  their 
right  to  recover  was  denied.  The  court  say,  p.  288  :  "  The 
efforts  of  the  dissatisfied  members  are  not  directed  within 
the  church,  to  effect  a  reformation  in  its  government  and 
discipline,  according  to  the  usage  of  the  society,  to  confom 
it  to  their  wishes.  They  moved  off  in  a  body  of  several 
hundred  and  associated  themselves  not  as  (he  Methodist 
Episcopal  church,  but,  as  is  now  claimed  for  them  in  ar- 
gument, a  persecuted  body,  forced  from  the  church  by  the 
intolerable  tyranny  of  its  government.  The  body  of  per- 
sons thus  separated  agreed  upon  articles  of  association, 
differing  essentially  from  the  rules  governing  the  Metho- 
dist Episcopal  church.  By  these  articles  of  association 
they  have  since  conducted  their  affairs,  and  conducted 
wopship  as  a  distinct  churdi,  denying  all  accountability, 
alike  in  the  spiritual  and  corporate  power,  of  the  Methodist 
Episcopal  church. 

"  In  this  state  of  facts  it  is  difficult  to  perceive  the  ground 
on  which  the  claim  is  now  advanced,  that  they  remain  the 
Methodist  Episcopal  church.  Those  remaining  in  that 
church  have  continued  to  exercise  the  corporate  functions 
in  conformity  with  the  provisions  of  the  act  of  incorpora- 
tion; and  against  a  body  who  have  acted  openly  upon 
other  principles,  and  continued  so  to  do  until  this  time, 
they  must  he  held  in  this  action,  the  corporation.'^ 

The  same  principle  applies  in  this  case.  The  &ct  that 
these  defendants  did  not  move  off  in  a  body,  but  sought  to 
retain  possession  of  the  church  building  does  not  change 
the  rule.  All  the  testimony  tends  to  show  that  they  have 
seceded  from  the  Lutheran  church,  and  as  such  seceders 
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have  no  right  to  the  property  of  the  church.  Emahem  v. 
LiUhera/n  Churches,  1  Sandf.  Ch.,  439.  Harrison  v. 
JEToyfe,  24  O.  S.,  254.  Fidd  v.  Field,  9  Wend.,  401. 
Gable  v.  Miller,  10  Paige,  627.  8.  G,  2  Denio,  492, 
M.  E.  Church  v.  Wood,  5  Ohio,  283. 

The  judgment  of  the  district  court  is  reversed,  and 
judgment  will  be  entered  in  this  court  ousting  the  defend* 
ants  from  the  possession  of  such  church  property  and  in- 
vesting the  plaintiffs  and  their  associates  in  the  Lutheran 
church  with  the  possession  thereof,  and  enjoining  the  de- 
fendants or  any  of  them  from  interrupting  or  interfering 
with  such  possession. 

Judgment  acxx)rdingly. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  W.  E.  Peeples, 
V.  John  M.  Thayer. 

Constitutional  Law :  boundabies  of  countt.  The  act  of  the 
territorial  legislatore  of  March  7th,  1855,  entitled  "An  act  de- 
fining the  boundaries  of  counties  therein  named,  and  for  other 
purposes,''  in  so  far  as  it  defines  the  boundaries  of  Blackbird 
county,  is  inoperatiye  and  void,  as  being  in  Tiolatlon  of  the  act 
of  Ck>ngre8s  approved  May  30,  1854,  entitled  "An  act  to  organ- 
ize the  territory  of  Nebraska,"  and  which  reserved  from  within 
the  boundaries  of  the  territory  the  Indian  reservation  of  which 
said  Blackbird  county  was  a  part. 

Original  application  for  mandamus. 

Barnes  Brothers,  for  relator. 

William  Leese,  Attorney  General,  for  respondent 
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This  is  an  application  to  this  court,  in  the  exercise  of  its 
original  jurisdiction,  for  a  writ  of  mandamus  to  the  gov- 
ernor of  the  state  for  the  purpose  of  requiring  him  to  des- 
ignate the  temporary  county  officers  and  county  seat  of 
the  county  of  Blackbird,  in  order  that  said  county  may 
become  organized  as  one  of  the  counties  of  the  state.  The 
attorney  general,  representing  respondent,  appeared  and 
demurred  to  the  petition  and  alternative  writ,  upon  the 
ground  that  they  do  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  or  entitle  relator  to  the  relief  prayed. 

From  the  petition  and  record  before  us  it  appears  that 
prior  to  the  commencement  of  this  action  the  citizens  of  the 
territory  which  it  is  allied  constitutes  the  county  of  Black- 
bird presented  to  respondent  their  petition  for  the  organ- 
ization of  sa'd  county,  the  appointment  of  special  county 
commissioners,  and  the  designation  of  a  temporary  county 
seat,  under  the  provisions  of  article  II.  of  chapter  17, 
Compiled  Statutes,  entitled  "Organization  of  new  coun- 
ties.'' The  prayer  of  this  petition  was  refused  by  respondent 
on  the  28th  day  of  June,  1887,  for  the  reason  that  he,  re- 
spondent, did  not  believe  he  had  authority  so  to  do  under 
the  provisions  of  the  act  of  the  territorial  legislature,  by 
which  the  boundaries  of  Blackbird  county  were  alleged  to 
have  been  established. 

Two  questions  are  presented  by  the  demurrer  for  decis- 
ion, which  are:  Flrdy  As  to  the  authority  of  the  judicial 
department  of  the  state  to  coerce  the  chief  executive  officer 
to  perform  a  ministerial  act;  and  Secondy  Should  this 
power  exist,  whether  it  is  the  duty  of  respondent  to  per- 
form the  acts  prayed  for  in  the  petition  of  relator . 

As  we  view  the  case,  the  decision  of  the  second  or  last 
question  must  be  decisive  of  the  whole  case,  and  therefore  it 
becomes  unnecessary  to  inquire  as  to  the  first. 

Considerable  has  been  said  by  counsel  in  theargument  as 
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to  the  great  iuconvenienoe  and  annoyance  to  the  settlers  upon 
the  territory  in  question,  resulting  from  a  want  of  proper 
county  organization,  the  establishment  of  county  govern- 
ment, of  public  schools,  and  many  other  conveniences  and 
necessaries  of  which  they  are  deprived.  The  condition  of 
those  people  is,  no  doubt,  to  be  deplored,  and  some  action 
should  be  taken  by  the  proper  authorities  at  an  early  day  for 
their  relief  and  for  the  establishment  of  proper  government ; 
but  this  action  cannot,  perhaps,  be  taken  by  the  executive 
alone.  The  case  at  bar  involves  simply  the  question  of  the 
duty  of  respondent  under  the  law,  and  no  consideration  can 
properly  enter  the  case  to  aid  in  its  solution  excepting  this 
one. 

The  act  of  the  territorial  legislature  by  which  it  is 
claimed  the  boundaries  of  Blackbird  county  were  estab- 
lished, was  approved  March  7th,  1855,  more  than  thirty 
years  ago.  The  boundaries  of  the  county  are  defined  in 
the  third  section  of  the  act,  which  is  as  follows :  "  That 
the  boundaries  of  Blackbird  county  are  as  follows :  Begin- 
ning at  the  north-east  corner  of  Burt  county,  thence  up  the 
middle  of  the  main  channel  of  the  Missouri  river  to  a  point 
two  miles  north  of  where  Omaha  creek  enters  into  the 
Missouri  river  bottom,  thence  west  30  miles,  thence  south 
to  a  point  due  west  of  the  beginning.  That  the  seat  of 
justice  of  said  county  be  and  the  same  is  hereby  located  at 
Blackbird  City.''     Laws  of  1855,  342. 

It  may  well  be  doubted  whether  the  partial  boundary 
thus  established  would  be  sufficient  to  require  the  executive 
to  organize  the  territory  thus  sought  to  be  enclosed.  Yet 
this  question  need  not  be  decided,  and  will  not  be  discussed. 
At  the  time  of  the  passage  of  the  act  above  referred  to,  the 
territory  in  question  constituted  a  part  of  an  Indian  res- 
ervation, and  it  becomes  important  to  inquire  whether  or 
not  at  that  time  it  was  competent  for  the  territorial  legisla- 
ture to  assert  its  authority  over  it  to  the  extent  of  the  es- 
tablishment of  county  boundaries. 


If^JI^'sV^ '^F^W 
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Among  other  provisions  of  section  1  of  the  act  of  con- 
gress approved  May  30, 1854,  entitled  ^'  An  act  to  organize 
the  territory  of  Nebraska '' — General  Statutes  of  Neb.,  37 
— ^is  the  following  proviso :  "  Provided  farther y  That  noth- 
ing in  this  act  contained  shall  be  construed  to  impair  the 
rights  of  person  or  property  now  pertaining  to  the  Indians 
in  said  territory,  so  long  as  such  rights  shall  remain  unex- 
tinguished by  treaty  between  the  United  States  and  such 
Indians,  or  to  include  any  territory,  which,  by  treaty  with 
any  Indian  tribe,  is  not,  without  the  consent  of  said  tribe, 
to  be  included  within  the  territorial  limits  or  jurisdiction 
of  any  state  or  territorj'^ ;  but  all  such  territory  shall  be 
excepted  out  of  the  boundaries,  and  constitute  no  part  of 
the  territory  of  Nebraska  until  said  tribe  shall  signify  their 
assent  to  the  president  of  the  United  States  to  be  included 
within  said  territory  of  Nebraska,  or  to  affect  the  authority 
of  the  government  of  the  United  States  to  make  any  r^u- 
lations  respecting  such  Indians,  their  lands,  property,  or 
other  rights,  by  treaty,  law,  or  otherwise,  which  it  would 
have  been  competent  to  the  government  to  make  if  this 
act  had  never  passed." 

It  will  be  seen  by  the  forgoing  that  all  "«mcA  territory 
shall  be  excepted  out  of  the  boundaries,  and  constitute  no 
part  of  the  territory  until  the  assent  of  the  tribe  occupying 
the  territory  reserved  should  be  obtained." 

It  is  not  claimed  that  this  assent  had  been  obtained  at 
the  time  of  the  passage  of  the  act. 

By  the  several  treaties  between  the  United  States  and 
the  Omaha  Indians — Revision  of  Indian  Treaties,  pp.  564, 
S'iO — and  the  Winnebago  Indians — Id.,  1014 — ^and  the 
memorial  and  joint  resolution  adopted  by  the  territorial 
legislature  of  Nebraska  of  January  23,  1866 — Laws  1856, 
236 — ^as  well  as  by  the  public  history  of  the  territory  and 
state,  it  appears  that  the  rights  of  the  Indians  to  the  res- 
ervation remained  unextinguished  up  to  the  time  of  the 
admission  of  the  territory  as  a  state  in  1867.     This  being 
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true,  it  is  apparent  that  at  the  time  of  the  passage  of  the 
act  of  the  territorial  legislature  in  1865^  establishing  the 
boundaries  of  Blackbird  county,  neither  the  l^slature  nor 
any  other  department  of  the  territorial  government  had  any 
jurisdiction  or  authority  to  establish  county  boundaries 
within  the  reservation,  and  that  the  act  in  that  behalf  was 
void. 

This  also  has  been  the  evident  opinion  of  the  territorial 
and  state  officers  and  l^islatures  ever  since  the  passage  of 
the  act  of  1855.  No  steps  have  been  taken  and  no  effort 
has  been  made  to  organize  the  county  nor  to  make  it  a  part 
of  the  settled  portion  of  the  state.  There  has  beeu  no 
recognition  whatever  of  the  existence  of  such  a  county  for 
thirty  years,  and  when  the  state  l^islature  in  1873,  by  its 
act  of  March  3d  of  that  year,  defined  the  boundaries  of  all 
the,  then,  counties  of  the  state,  no  reference  was  made  to 
Blackbird  county,  and  the  territory  which  it  is  now 
claimed  constitutes  that  county  was  not  included  as 
a  county,  save  that  part  which  was  included  within 
the  county  of  Cuming,  Subsequent  to  that  time — in 
1879 — another  portion  of  the  reservation  was  placed 
within  the  boundaries  of  Burt  county,  and  in  1881 
another  portion  was  added  to  Wayne  county.  The 
act  of  1879,  defining  the  boundaries  of  Burt  county — 
Laws  1879,  77 — not  only  separates  a  part  of  this  territory 
from  the  allied  county  of  Blackbird,  but  recognizes  the 
existence  of  the  Omaha  reservation,  by  commencing  at  the 
south-east  corner  thereof  as  the  initial  or  beginning  point 
of  the  boundary  line  of  Burt  county.  These  facts  present 
another  suggestion,  which  is,  that  if  respondent  has  author- 
ity to  cause  the  organization  of  the  county  of  Blackbird 
under  the  provisions  of  the  act  of  1855,  he  must  do  so 
with  direct  reference  to  the  boundaries  established  by  that 
act.  He  has  no  authority  to  depart  therefrom.  The  ex- 
ercise of  that  authority  would  be  to  ignore  the  acts  of  the 
legislatures  of  1873,  1879,  and  1881,  by  which  great  con- 
27 
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fusion  would  ensue  in  the  collection  of  state  and  county 
revenues,  and  in  the  enforcement  of  the  laws — a  st^p  wbidi 
any  executive  might  well  hesitate  to  take  until  directed  by 
legislative  enactments  which  would  remove  the  difficulty. 

We  therefore  hold  that  the  act  of  1855,  in  so  far  as  it 
aesumed  to  establish  the  boundaries  of  Blackbird  county, 
was  void,  and  that  it  is  not  the  duty  of  respondent  to  com- 
ply with  the  petition  asking  the  organization  of  that 
eounty. 

The  writ  is  therefore  denied. 


Wbit  denied. 


The  other  judges  concur. 
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James  F.  McCoy,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  dependant  in  error. 

L  Larceny :  infobmation  :  An  information  charging  a  defend- 
ant with  the  crime  of  larceny  in  the  following  form  :  *'  That 
on  oar  abont  the  22d  day  of  May,  in  the  year  of  oar  Lord  one 
thoasand  eight  hundred  and  eighty-five,  one  James  F.  McCoy, 
late  of  said  county  of  Madison,  and  state  aforesaid,  nnlawfnlly, 
willfally,  and  felonioasly,  one  brown  gelding  of  the  Tslae  of 
$150,  of  the  personal  property  of  one  Victor  Cavalin,  did  con- 
vert to  his  own  nse,  with  the  intent  to  steal  the  same,  the 
said  James  F.  McCoy,  then  and  there  being  the  bailee  of  said 
property,"  Held,  To  be  insufficient  to  support  a  verdict  of 
guilty  and  judgment  thereon  as  not  alleging  that  the  crime  was 
committed  within  the  jurisdiction  of  the  court  in  which  the  in- 
formation was  filed. 

2.    :    VKBDiCT.    The  verdict  by  which  the  defendant  was 

found  guilty  of  larceny  "  in  manner  and  form  as  charged  in  the . 
first  count  or  paragraph  of  the  information,"  without  ascer- 
taining the  valne  of  the  property  alleged  to  have  been  stolen. 
Is  insufficient,  under  the  provisions  of  section  488  of  the 
criminal  code,  to  sustain  a  sentence  of  imprisonment  in  tlie 
penitentiary. 

Error  to    the  district    court    for    Madison    county 
Tried  below  before  Crawford,  J. 
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William  V.  AUen^  for  plaintiff  in  error,  cited  MazwelPs 
Grim.  Proc.,  639,  d  seq. 

WiUiam  Leese,  Attorney  Oeneral,  for  the  state. 

Reese  J. 

Plaintiff  in  error  was  oonvictod  of  the  crime  of  larceny 
as  bailee  of  personal  property,  under  the  provisions  of  sec* 
tion  1216  of  the  criminal  code.  He  was  sentenced  to 
two  years  imprisonment  in  the  penitentiary,  and  brings  the 
cause  to  this  court  by  petition  in  error.  Pending  the  pro- 
ceedings in  this  court  he  made  application  for  a  writ  of 
habeas  corpus^  by  which  he  seeks  to  be  admitted  tp  bail. 
His  petition  for  the  writ  being  submitted,  was  taken  un- 
der advisement,  and  pending  decision  thereon  the  proceed- 
ings in  error  were  submitted  upon  the  merits  by  the  coun- 
sel for  plaintiff  in  error  and  the  attorney  general. 

The  information  consists  of  two  counts,  one  for  the  lar- 
ceny of  the  property  described,  the  other  for  embezzle- 
ment. Upon  the  trial  the  court  gave  to  the  jury  instruc- 
tion number  nine,  which  is  as  follows :  "  You  are  in- 
structed to  find  defendant  not  guilty  as  to  the  second  count 
in  the  information."  By  this  the  cause  was  retained  for 
trial  only  upon  the  first  count. 

The  charging  part  of  this  count  is  as  follows :  '^  That 
on  or  about  the  22d  day  of  May  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-five,  one  James  F. 
McCoy,  late  of  the  said  county  of  Madison,  and  state 
aforesaid,  unlawfully,  willfully,  and  feloniously,  one 
brown  gelding  of  the  value  of  (150,  of  the  personal  prop- 
erty of  one  Victor  Cavalin,  did  convert  to  his  own  use 
with  intent  to  steal  the  same,  and  he,  the  said  James  F. 
McCoy,  then  and  there  being  bailee  of  said  property  afore- 
said,*' etc. 

It  will  be  observed  that  this  count  of  the  information 
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contained  no  all^ation  as  to  the  county  or  state  in  which 
the  alleged  crime  was  committed.  This  was  evidently  an 
oversight  on  the  part  of  the  pleader,  as  it  is  elementary 
that  to  confer  jurisdiction  upon  the  court  for  the  trial  of 
an  offender  the  information  or  indictment  must  all^ 
specifically  that  the  crime  was  committed  within  the 
jurisdiction  of  the  court.  No  argument  upon  this  propo- 
sition is  deemed  necessary,  and  its  consideration  may  be 
dismissed  with  the  remark  that  the  information  is  clearly 
insufficient  to  sustain  the  judgment. 

The  verdict  of  the  jury  upon  which  the  judgment  is 
based,  is  as  follows : 

"We,  the  jury  duly  impaneled  and  sworn  in  the  above 
entitled  cause,  do  find  the  defendant,  James  F.  McCoy, 
guilty  in  the  manner  and  form  as  charged  in  the  first  count 
or  paragraph  of  the  information,  and  not  guilty  as  to  the 
second  count  or  paragraph  of  the  information.'' 

The  section  under  which  the  plaintiff  in  error  was  con- 
victed, is  as  follows :  "  That  if  any  bailee  of  any  money, 
bank  bill,  or  note,  goods,  or  chattels,  shall  convert  the 
same  to  his  or  her  own  use,  with  the  intent  to  steal  the 
same,  he  shall  be  deemed  guilty  of  larceny  in  the  same 
manner  as  if  the  original  taking  had  been  felonious,  and 
on  conviction  thereof,  shall  be  punished  accordingly.'^ 
Sec.  1215,  Crim.  Code. 

It  will  be  seen  that  the  well  established  rule  applicable 
to  prosecutions  for  larceny,  established  by  the  criminal 
code  of  this  state,  with  reference  to  the  value  of  the  stolen 
property,  is  made  applicable  to  offense?  defined  by  this  sec- 
tion. "  He  shall  be  deemed  guilty  of  larceny  in  the  same 
manner  as  if  the  original  taking  had  been  felonious,"  etc. 

By  reference  to  section  114  and  119  of  the  criminal 
code,  it  will  be  seen  that  stealing  of  property  of  the  value 
of  over  $35  is  made  a  felony.     Under  $35  a  misdemeanor. 

Section  488  of  the  criminal  code  is  as  follows  :  "  When 
the  indictment  charging  an  offense  against  the  property  of 
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another  by  laroeny,  embezzlement^  or  obtaining  under  false 
pretenses,  the  jury,  on  conviction,  shall  ascertain  and  de- 
clare in  their  verdict  the  value  of  the  J)ropert7  stolen,  em- 
bezzled, or  feloniously  obtained." 

This  provision  of  the  code,  although  clearly  applicable 
to  the  case  at  bar,  was  wholly  ignored.  Its  provisions  are 
mandatory,  and  cannot  be  evaded. 

The  verdict,  therefore,  conferred  no  authority  upon  the 
trial  court  to  enter  a  judgment  or  sentence  by  which  plaint- 
iff in  error  was  convicted  of  felony.  This  question  was 
presented  to  the  trial  court  by  the  plaintiff  in  error  in  his 
motion  in  arrest  of  judgment,  but  the  motion  was  over- 
ruled and  judgment  entered  upon  the  verdict,  to  which  the 
plaintiff  in  error  excepted,  and  which  is  now  assigned 
as  error  by  the  petition  in  error.  The  judgment,  therefore, 
cannot  stand. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Beyebsed  and  hemanded. 

The  other  judges  concur. 


22    i2\ 
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William  H,  Hoke,  E.  Griffin,  A.  M.  Coffee,  and 
Geobge  W.  Akerman,  plaintiffs  in  error,  v. 
D.  S.  Halverstadt,  defendant  in  error. 

1.  Action  against  two  defendants:  verdict:  nkw  trial. 
Under  the  proTisions  of  section  429  of  the  civil  code,  in  an  ac- 
tion against  two  or  more  defendants,  npon  a  joint  obligation, 
the  evidence  being  ample  as  to  one,  but  insnfficient  as  to  the 
other  defendants,  the  verdict  and  judgment  should  be  against 
one  and  in  favor  of  the  other.  In  snch  case,  where  the  Terdict 
was  against  all  the  defendants,  and  those  against  whom  there 
was  but  insnfficient  evidence,  made  no  motion  for  a  new  trial 
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as  to  themBelTesftlone,  and  jadgment  was  rendered  against  all, 
it  will  not  be  disturbed. 

S.    Petition,  examined,  and  Held,  Sufficient  wben  assailed  after 
verdict. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Broady,  J. 

Cbmish  &  Tibbds,  for  plaintiff  in  error,  cited :  Clarke  v. 
0.  &  8.  W.  R.  B.,  5  Neb.,  331.    Gvil  code,  Sec.  92. 

X.  C  Chapman  and  E.  W,  Metcalfe^  for  defendant  in 
error,  cited :  1  Nash,  PI.  and  Pr.,  142.  Turner  v.  KU- 
lian,  12  Neb.,  680.  Burgess  v,  Everett,  9  Ohio  State^ 
429.     Temer  v.  Reed^  Jones  &  Cb.,  17  Neb.,  105. 

Reese,  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Johnson  county.  The  action  was  against  plaintiff  in  error 
Hoke,  who  was  a  constable,  together  with  the  other  plaint- 
iffs in  error,  as  sureties  upon  his  official  bond. 

The  all^ations  of  the  petition  may  be  briefly  stated  to 
be:  That  on  the  23d  day  of  January,  in  the  year  1885, 
the  plaintiff  in  error,  as  such  constable,  under  and  by  vir- 
tue of  an  order  of  attachment  placed  in  his  hands  for  exe- 
cution, levied  upon  certain  personal  property  as  the  prop- 
erty of  one  E.  A.  Halverstadt ;  that  at  the  time  of  the 
levy,  defendant  in  error  held  a  chattel  mortgage  on  the 
property  to  secure  a  debt  of  $300,  of  which  plaintiff  in 
error  had  due  notice,  when  the  levy  was  made.  Plaintiff 
in  error  sold  the  property,  in  pursuance  of  his  levy,  and 
this  action  is  for  the  damages  caused  thereby  to  the  holder 
of  the  mortgage  by  being  deprived  of  the  security  for  his 
debt.  The  answer  of  plaintiffs  in  error  admitted  the  exe- 
cution of  the  mortgage  and  alleged  that  it  was  fraudulent 
and  void  as  against  creditors,  and   especially   as  against 
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the  plaintiffs  in  the  attachment  proceedings.  It  is  further 
alleged  that  the  mortgaged  property  consisted  of  a 
stock  of  goods  in  a  grocery,  confectionery,  and  restau- 
rant, and  that  after  the  execution  of  the  mortgage,  the 
mortgagor,  with  the  consent  of  the  defendant  in  error, 
who  was  the  mortgagee,  sold  the  goods  in  the  usual  course 
of  trade  with  the  consent  and  knowledge  of  defendant  in 
error.  The  attachment^rooeedings  are  set  out  in  full,  but 
as  there  is  no  point  made  as  to  their  legality,  they  need 
not  be  further  noticed. 

We  may  further  remark  that  there  is  no  proof  in  the 
record  that  defendant  in  error  had  any  knowledge  of  the 
sale  of  the  goods,  nor  that  he  had  given  his  consent 
thereto.  These  facts  are  also  denied  by  him  in  his  testi- 
mony. There  is  nothing  in  the  mortgage  conferring  this 
right,  and  the  contention  that  the  mortgage  was  void  by 
reason  of  such  sales,  may  be  disposed  of  with  the  remark 
that  the  verdict  of  the  jury  upon  this  question  .must  be 
final,  it  being  supported  by  sufficient  evidence. 

In  addition  to  the  averments  contained  in  the  answer  to 
which  we  have  referred,  there  is  a  "general  denial  of  each 
and  every  of  the  allegations  in  the  petition,  except  such 
as  are  expressly  admitted.  It  is  admitted  that  plaintiff 
in  error,  at  the  time  of  the  seizure  and  sale,  was  constable 
of  Todd  Creek  precinct,  in  Johnson  county,  as  alleged  in 
the  petition,  but  there  is  no  admission  that  the  other 
plaintiffs  in  error  were  sureties  upon  his  official  bond  nor 
that  any  bond  had  ever  been  executed.  There  was  no  tes- 
timony introduced  tending  in  any  way  to  prove  the  execu- 
tion of  such  bond,  or  that  the  other  plaintifis  in  error, 
aside  from  Hoke,  were  bound  to  respond  for  the  damages. 
The  verdict  of  the  jury  by  which  the  case  was  tried  was 
in  favor  of  defendant  in  error  and  against  all  of  the 
plaintiffs  in  error,  for  the  sum  of  $130,  upon  which  judg- 
ment was  rendered  against  all.  This  was  clearly  errone- 
ous, and  would  call  for  a  reversal  of  the  judgment  were  it 
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not  for  the  fact  that  no  separate  defense  or  issue  was  pre- 
sented by  the  sureties  separate  from  the  general  answer  of 
Hoke^  and  no  separate  motion  for  a  new  trial  was  made  by 
them^  they  preferring  to  rest  their  defense  and  motion  for 
a  new  trial  upon  the  general  issues  involved  in  the  case  and 
the  allegations  of  error  presented  by  the  principal  defendant^ 
Hoke. 

In  Ijmg  and  Smith  v,  Clapp,  15  Neb.,  417,  which  was 
an  action  for  a  breach  of  a  joint  warranty  in  a  sale  of 
chattels,  it  was  decided  that  where  the  evidence  was  ample 
as  to  one,  but  insufficient  as  to  another  defendant,  the  ver- 
dict and  judgment  should  be  s^inst  the  one  only  and  not 
the  other,  but  where  the  verdict  was  against  both,  and  the 
one  against  whom  there  was  but  insufficient  evidence 
made  no  motion  for  a  new  trial,  as  to  himself  alone,  and 
judgment  was  rendered  against  both,  the  judgment  would 
not  be  disturbed. 

The  then  chief  justice,  Cobb,  in  writing  the  opinion, 
says :  "  There  was  a  motion  for  a  new  trial  of  this  case, 
and  one  of  the  grounds  therein  stated  is,  that  the  verdict 
is  not  sustained  by  suibcient  evidence ;  also  that  the  ver- 
dict is  contrary  to  law ;  but  this  point  is  not  made,  that 
the  evidence  fails  especially  in  its  application  to  defendant 
Smith.  Under  the  common  law  practice,  where  the  dec- 
laration counted  upon  a  joint  liability  on  the  part  of  sev- 
eral defendants,  and  the  evidence  only  proved  a  several 
liability  as  to  one  of  them,  the  plaintiff  lyas  nonsuited. 
But  not  so  under  the  code.''  He  then  quotes  section  429 
of  the  civil  code,  which  need  not  be  here  re-copied,  but 
which  is  to  the  effect  that  judgment  may  be  rendered  for  or 
against  one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants ;  that  it  may  determine 
the  rights  of  the  parties  on  either  side  as  between  them- 
selves, and  it  may  grant  a  defendant  any  affirmative  relief 
to  which  he  may  be  entitled. 

Plaintiff  in  error,  by  his  motion  for  a  new  trial,  failed 
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to  present  to  the  trial  court  the  question  of  the  want  of  ev- 
idence as  against  the  sureties ;  no  objection  being  made  by 
them  upon  that  ground,  they  must  be  deemed  to  have  waived 
their  right  now  to  object. 

It  is  now  insisted  that  the  petition  of  defendant  in  error 
was  not  sufficient  to  entitle  him  to  any  affirmative  relief. 
It  is  true  that  it  is  not  skillfully  drawn,  and,  upon  motion 
for  a  more  specific  statement,  it  might  have  been  required 
to  be 'made  more  definite  and  certain;  but  sufficient  ap- 
pears, when  assailed  after  verdict,  to  show  a  cause  of  action, 
and  the  judgment  will  not  for  that  reason  be  set  aside. 
There  was  sufficient  to  apprise  plaintiffs  in  error  of  the 
nature  of  the  claim  against  them,  and  of  the  relief  sought. 
This,  under  the  liberal  provisions  of  the  code,  will  be  held 
sufficient  when  assailed  after  verdict 

No  prejudicial  error  appearing  of  record,  the  judgment 
cannot  be  molested.     It  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


BEGiKALb  P.  D.  Holmes  and  Leonard  W.  Colby, 

PLAINTIFFS    AND     APPELLANTS,    V.    EdWARD     M. 

Hill,  dependant  and  appellee. 

Vraud :  svidbnob.  The  eridenoe  examined,  and  Hddf  To  sostaia 
the  finding  and  decree  of  the  district  court,  and  not  to  present  a 
case  of  fraud  or  undue  influence. 

Appeal  from  the  district  court  of  Gage  county.     Tried 
below  before  Broady,  J. 

Lamh,  Bieketts  &  Wthon,  for  appellants,  cited :  1  Story 
Jur.,  Sec.  238.    1  Perry  on  Trusts,  Sec.  189.     Tra4^  v. 
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Backet,  1  Ohio  State,  54.  Gr^Uh  v.  Ghdey,  113  U.  8.,  89. 
Moore  v.  Moore,  56  Cal.,  89.  Dwnn  v.  ChcmberSj  4  Barb.^ 
376.     Todd  v.  Orove,  33  Md.,  188. 

Pemberion  &  Bush,  for  appellee,  cited :  Eyre  v.  Patter^ 
16  How.,  42.  Korne  v.  Rome,  3  S.  E.  Rep.,  17.  UhUek 
V.  MuUche,  61  III.,  499.  JRocheder  v.  Levering,  104  Ind., 
662.  OoUar  v.  Ford,  45  lowa^  331.  1  Parsons  on  Con- 
tracts, *388.     Wright  v.  Fisher,  32  N.  W.  R,,  605. 

Cobb,  J. 

This  is  an  action  by  Reginald  P.  D.  Holmes  and  Leon- 
ard W.  Colby,  his  guardian,  plaintiffs,  v.  Edward  M. 
Hill,  defendant.  The  principal  object  and  purpose  of  the 
action  was  to  annul,  set  aside,  and  avoid  a  certain  contract 
entered  into  between  Holmes  and  Hill  on  the  15th  day  of 
February,  1884,  at  Beatrice,  in  this  state,  which  contract  I 
copy  from  the  brief  of  plaintiffs  : 

''This  agreement  made  and  entered  into  this  15th  day 
of  February,  a.d.  1884,  by  and  between  Reginald  P.  D. 
Holmes,  of  Gage  county,  Nebraska,  party  of  the  first  part, 
and  E.  M.  Hill,  of  the  same  county,  party  of  the  second 
part,  tritnesseth;  That  the  said  party  of  the  first  part,  in 
consideration  of  the  covenants  and  agreements  of  the  said 
party  of  the  second  part  hereinafter  contained,  covenants 
and  agrees  to  provide,  furnish,  and  supply  said  party  of 
the  second  part  a  sum  of  money,  not  less  in  amount  than 
twenty-five  thousand  (J25,000)  dollars,  for  the  purpose  of 
being  handled,  employed,  invested,  collected,  reinvested^ 
and  used  by  said  party  of  the  second  part  in  such  manner 
and  for  such  purposes  as  he  may  deem  for  the  best  interests 
of  the  parties  hereto  in  accordance  with  this  agreement^ 
said  money  to  be  furnished  to  said  second  party  by  said 
first  party  for  a  term  of  seven  (7)  years  fix)m  and  afler  the 
first  day  of  April,  a.d.  1884;  said  party  of  the  first  part 
hereby  agrees  that  said  party  of  the  second  part  shall  have 
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the  sole  use,  management,  and  control  of  said  money  and 
the  property  in  which  it  may  be  invested  for  said  period 
of  seven  years,  to  handle,  use,  invest,  reinvest,  collect,  loan, 
buy  lands  or  personal  property,  or  otherwise  use,  employ, 
and  dispose  of  it  in  such  manner  and  for  such  purposes  as 
said  party  of  the  second  part  may  deem,  judge,  and  con- 
sider to  be  for  the  best  interests  of  the  parties  hereto;  the 
intention  of  the  party  of  the  first  part  being  to  furnish  and 
supply  said  money  to  said  party  of  the  second  part  to  be 
handled,  used,  managed,  controlled,  and  employed  the  same 
as  if  said  money  absolutely  belonged  to  said  party  of  the 
second  part,  except  that  it  is  to  be  used  and  employed  for 
the  benefit  of  both  parties  hereto,  &s  herein  set  forth.  Said 
party  of  the  second  part,  in  consideration  of  the  foregoing 
agreement  on  the  part  of  said  party  of  the  first  part  hereby 
agrees  to  take,  receive,  and  accept  the  said  sum  of  money, 
not  less  than  twenty-five  thousand  dollars,  from  said  party 
of  the  first  part,  and  to  use,  manage,  and  employ  it  in  such 
manner  as  shall,  in  his  best  judgment,  produce  the  best  in- 
come and  largest  profits  obtainable  from  it ;  and  to  that 
end  the  said  party  of  the  second  part  agrees  that  he  will 
use  and  employ  said  money  only  for  such  purposes  as  will, 
in  his  best  judgment,  produce  a  profit,  and  will  only  use 
and  employ  it  in  making  such  purchases,  loans,  and  in- 
vestments, and  for  such  purposes  as  will,  in  his  judgment, 
produce  a  profit  on  the  money  invested ;  and  said  party  of 
the  second  part  agrees  that  he  will  diligently  and  to  the 
best  of  his  knowledge,  skill,  and  ability,  use  and  employ 
said  money  and  its  proceeds  in  such  manner  and  for  such 
purposes  only  as  he  shall  deem  to  be  of  benefit  to  both 
parties  hereto ;  and  that  he  will  faithfully  and  correctly 
account  to  said  party  of  the  first  part  for  the  one-half  of 
the  profits  arising  from  the  use  and  employment  of  said 
money,  and  will  pay  the  one-half  of  said  profits  to  said 
party  of  the  first  part,  at  the  times  and  in  the  manner  herein 
set  forth.     The  full  amount  of  said  sum  of  twenty-five 
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thousand  dollars  ($25,000)  principal,  and  all  the  profits 
thereon,  except  such  part  of  said  profits  as  may  be  &om 
time  to  time  withdrawn  by  the  parties  hereto  under  this 
agreement,  shall  remain  and  be  left  in  the  hands  of  said 
party  of  the  second  part  to  be  by  him  used  and  employed 
as  herein  stated,  until  the  expiration  of  this  agreement,  at 
which  time  all  the  profits  arising  from  the  use  and 
employment  of  said  moneys,  and  not  before  that  time 
divided,  shall  be  equally  divided  between  the  parties 
hereto,  share  and  share  alike,  and  said  party  of  the  first 
part  shall  receive  his  said  principal  sum  of  twenty-five 
thousand  dollars  in  full  from  said  party  of  the  second 
part,  except  such  part  of  it,  if  any,  as  shall  have  been 
lost  in  the  course  of  its  use  and  employments  by  said  party 
of  the  second  part  without  any  willful  fault  on  his  part — 
all  said  party  of  the  second  part  agrees  to  do  is  to  use  his 
best  judgment  in  the  use  and  employment  of  said  moneys, 
and  it  is  agreed  that  he  shall  not  be  liable  for  any  dimi- 
nution of  said  principal  sum  arising  from  the  errors  of  judg- 
ment in  the  use  and  employment  of  it.  And  it  is  agreed 
that  neither  party  shall  at  any  time  withdraw  from  said 
business  a  sum  of  money  exceeding  the  profits  of  said  bus- 
iness 'for  the  preceding  month,  and  that  either  party  may, 
at  the  first  of  each  month,  withdraw  from  said  busine^  for 
his  own  use  his  ishare  of  the  profits  of  said  business  during 
the  preceding  month,  and  no  more.  But  neither  party  is 
at  any  time  during  the  continuance  of  this  agreement  to 
withdraw  any  part  whatever  of  said  principal  sum  from 
its  employment  by  said  second  party  for  the  benefit  of  botili 
parties  in  accordance  with  this  agreement.  In  oruer  that 
said  party  of  the  second  part  may  use  and  employ  said 
money  for  what  is,  in  his  judgment,  for  the  best  interest 
of  both  parties  hereto,  it  is  agreed  that  said  party  of  the 
second  part  may  purchase  any  kind  of  property  he  may 
see  fit,  either  real  or  personal,  or  both,  whenever  in  his 
judgment  it  will  prove  profitable  to  do  so,  and  may  sell, 
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exchange,  or  otherwise  dispose  of  the  same  whenever  he 
may  deem  it  proper  to  do  so,  and  may  execute  deeds,  mort-* 
gi^es,  or  bills  of  sale  of  the  same,  whenever  necessary,  in 
the  name  of  said  party  of  the  first  pari  as  his  attorney  in 
fact.  And  said  party  of  the  first  part  agrees  to  execute  a 
power  of  attorney  to  said  party  of  the  second  part  for  that 
purpose  and  for  the  purpose  of  carrying  into  effect  this 
agreement,  which  shall  be  irrevocable  during  the  existence 
of  this  agreement;  and  said  party  of  the  second  part  shall 
have  the  right  to  loan  said  money  or  any  part  of  it  to  such 
persons,  for  such  time  and  upon  such  security  as  he  may 
deem  best,  and  shall  have  power  to  collect  and  receipt  for 
the  same,  and  may  use  said  money  or  any  part  of  it  for 
any  other  purpose  or  purposes,  or  in  any  other  manner  that 
he  may  deem  proper  for  the  purpose  of  producing  a  profit 
to  the  parties  hereto ;  and  said  first  party  agrees  that  he 
will  not  in  any  manner  interfere  with  the  use  and  employ- 
ment of  said  money  or  the  property  purchased  with  it,  or 
any  part  of  it,  by  second  party,  and  will  not  make,  or  at- 
tempt to  make,  deeds,  mortgages,  or  bills  of  sale  to  or  upon 
said  property,  or  on  any  part  of  it,  during  this  contract,  but 
will  leave  the  use  and  employment,  management,  control, 
and  disposition  of  it  wholly  and  solely  to  said  second  party 
for  the  uses  and  purposes  herein  expressed. 

''  And  for  the  true  and  faithful  performance  of  all  and 
every  of  the  covenants  and  agreements  above  mentioned 
the  parties  hereto  bind  themselves,  their  heirs,  executors, 
administrators,  each  unto  the  other,  in  the  sum  of  one 
thousand  dollars,  to  be  paid  by  the  failing  party  unto  the 
other  as  liquidated  damages. 

"  In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  the  day  and  year  first  above  written. 

^'Reginald  Plumeb  D.  Holmes, 
"E.  M.  Hill. 

"In  presence  of 

"L.  M.  Pemberton." 
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Also  to  vacate^  annul,  and  set  aside  a  oertain  deed  of  trust 
executed  by  the  said  Holmes  and  Nettie,  his  wife,  to  the 
said  E.  M.  Hill,  which  I  also  here  copy : 

"jKnow  ail  men  by  these  presents,  that  I,  Reginald  P.  D. 
Holmes,  of  Grage  county,  Nebraska,  in  consideration  of  the 
covenants  and  agreements  hereinafter  made,  and  one  dollar 
to  me  in  hand  paid  by  E.  M.  Hill,  of  said  county,  do  hereby 
bargain,  sell,  convey,  and  confirm  unto  the  said  E.  M.  Hill, 
all  my  property,  both  real  and  personal,  situated  and  being 
in  the  state  of  Nebraska,  in  trust  to  and  for  the  several 
uses,  intents,  and  purposes  hereinafter  mentioned,  to-wit: 
In  trust  to  sell  and  convey,  mortgage  and  release,  incumber 
or  otherwise  dispose  of  said  property,  or  any  part  thereof, 
to  such  person  or  perBons,  and  in  such  manner  and  upon 
such  terms  as  to  him  may  seem  best,  and  to  secure  and 
to  receipt  for,  handle,  use  and  employ,  loan,  invest,  collect, 
reinvest,  or  otherwise  use  or  dispose  of  said  property,  or 
any  part  thereof,  in  such  way  or  manner  and  to  such  per- 
sons and  upon  such  terms  as  he  may  deem  best,  and  at  the 
end  of  seven  years  from  date  hereof  account,  pay  over  to 
said  Reginald  P.  D.  Holmes,  his  executors,  administrators, 
the  principal  amounts  received  by  him  from  the  property 
hereby  conveyed,  less  any  losses  that  may  occur  without 
the  fault  or  negligence  of  said  E.  M.  Hill,  or  his  successors 
in  trust,  together  with  all  the  moneys  and  property  that 
may  be  due  to  said  Reginald  P.  D.  Holmes  by  virtue  of 
any  agreement  or  contract  that  may  then  be  existing  by 
and  between  th^  said  Reginald  P.  D.  Holmes  and  E.  M. 
Hill,  or  his  successors  in  trust.  In  case  of  the  death  or 
disability  of  the  said  E.  M.  Hill  to  act  as  trustee,  the  said 
Reginald  P.  D.  Holmes  hereby  covenants  and  agrees  that 
George  G.  Hill  and  Henry  M.  Hill  shall  succeed  E.  M. 
Hill  as  trustee,  with  the  same  powers  hereby  conferred 
upon  E.  M.  Hill,  and  in  case  of  death  or  disability  of 
either  of  the  last  named  parties  the  other  shall  have  full 
power  and  authority  to  execute  the  trust. 
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"And  Nettie  Holmes,  wife  of  the  said  Reginald  P.  D. 
Holmes,  hereby  releases  all  her  right,  including  her 
right  of  dower  and  homestead  right  in  and  to  all  the  above 
described  real  estate. 

"And  the  said  E.  M.  Hill  doth  hereby  signify  his 
acceptance  of  this  trust,  and  doth  hereby  covenant  and 
agree  to  and  with  the  said  Reginald  P.  D.  Holmes  to  dis- 
charge and  execute  the  same  according  to  the  true  intent 
and  meaning  of  these  presents. 

"In  witness  whereof  the  parties  hereunto  set  their  hands 
this  23d  day  of  February,  a.d.  1886. 

"Reginald  P.  D.  Holmbs, 
"Nettie  Holmes. 

"W.  D.  Hill,  witness.*' 

And  also  to  vacate,  annul,  and  avoid  a  certain  deed  of 
conveyance,  whereby  the  said  Holmes  conveyed  to  the  said 
Hill,  as  trustee,  certain  real  estate,  in  which  the  funds  of 
Holmes  had  been  invested,  as  follows,  to-wit :  W.  J  N. 
E.  J  and  E.  J  N.  W.  i  10,  3,  4,  Jefferson  county,  Neb., 
funds  invested  (2,582.18;  also,  N.  E.  i  12, 1,  4,  Jefferson 
county,  funds  invested  (1,990.34 ;  also,  lots  5  and  6,  block 
78,  Beatrice,  funds  invested  (2,143.81 ;  also,  lots  11  and 
12,  block  9,  Cortland,  Gage  county,  funds  invested 
4(2,822.69. 

There  was  an  answer  and  a  trial  to  the  court,  with  find- 
ings and  decree  ^partly  for  the  plaintiiiB,  and  partly  for 
the  defendant.  Both  findings  and  decree  are  too  lengthy 
to  admit  of  their  being  set  out  here,  but  I  will  refer  to 
their  several  parts  as  I  proceed.  Both  parties  excepted  to 
4such  parts  of  the  findings  and  decree  as  were  unfavorable 
to  their  several  and  respective  sides,  and  the  plaintiffs 
bring  the  cause  to  this  court  by  appeal. 

The  plaintiffs'  ground  and  cause  of  action,  as  set  out  in 
Hieir  petition,  consist  mainly  of  the  following  propositions: 

1.  That  the  contracts  are  unfair  as  against  Holmes,  the 
considerations  are  inadequate  on  the  part  of  Hill,  so  that 
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it  would  be  inequitable,  and  against  good  conscienoe  to 
allow  him  to  retain  their  advantages  as  appear  upon  the 
face  of  the  contracts. 

2.  That  Holmes  was  induced  to  enter  into  the  said  con- 
tracts by  means  of  undue  influence  and  the  abuse  of  fidu- 
ciary relations,  which  existed  between  the  parties. 

A&  a  third  proposition,  subsidiary  to  the  second ;  thai 
Holmes  is  a  person  of  weak,  vacillating,  and  infirm  mind 
and  will. 

Upon  the  first  proposition  the  trial  court  did  not  directly 
find.  Its  first  finding,  and  which  was  doubtless  intended 
to  cover  this  point,  is,  "  that  plaintifi*  Holmes  is  and  has 
been  of  sound  mind  and  memory,  but  a  rank  spendthrift,^ 
of  much  experience  and  travel  on  both  sides  of  the  Atlantic.'^ 

It  may  be  stated  as  a  proposition  of  general,  if  not  of 
universal  acceptation,  that  a  person  of  full  age,  and  ^^  sound 
mind  and  memory ,^^  will  be  bound  by  his  contract  deliber- 
ately entered  into  upon  a  lawful  consideration.  And  as- 
there  can  be  no  doubt  that  the  stipulations  of  the  contract 
on  the  part  of  Hill  furnished  at  least  a  lawful  considera- 
tion for  the  contract  on  the  part  of  Holmes,  it  was  prob- 
ably sufficient  for  the  trial  court  to  find  that  Holmes  was 
possessed  of  a  sound  and  unimpaired  mind.  The  evidence 
upon  which  this  finding  is  based  is  too  voluminous  ta 
admit  of  even  a  resume  of  it  here.  It  is  a  somewhat 
significant  fact  that  while  Holmes  is  represented  in  this 
litigation  by  a  guardian,  such  guardian  was  not  appointed 
for  the  reason  of  the  mental  decadence  or  imbecility  of  the 
ward,  but  that  of  his  spendthrift  habits  and  dissipation — 
habits  which  he  acquired  subsequent  to  the  date  of  the  first 
or  principal  contract 

If  we  look  into  the  contract  itself,  we  fail  to  find  great 
evidence  of  either  imbecility  or  incapacity  on  the  one  part, 
or  of  unusual  craft  and  oVcr-reaching  on  the  other,  but  it 
is  such  a  contract  as  a  young  man  suddenly  coming  into 
the  possession  of  a  large  sum  of  money,  and  fully  aware  of 
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his  own  financial  incapacity  and  inexperience  and  prone- 
ness  to  yield  to  tempt^tion^  might  be  likely  to  make  while 
under  the  best  of  influences  for  the  protection  and  con- 
servation of  his  fortune.  While  it  is  not  necessary,  in 
order  to  uphold  the  contract,  that  its  terms  should  be 
found  to  be  absolutely  fair  and  equal,  to  each  of  the  con- 
tracting parties,  yet  I  think  that,  fairly  interpreted  and 
honestly  and  in  good  faith  executed  and  carried  out  by 
both  of  the  contracting  parties,  it  afibrded  a  safe  and 
profitable  investment  for  the  funds  of  the  plaintifi: 

On  the  second  proposition  the  trial  court  found,  ''  that 
there  was  no  undue  influence  to  vitiate  the  papers  made 
between  the  parties,  Holmes,  plaintifi^,  and  Hill,  defendant^ 
in  February,  1884.  That  the  fiduciary  relations  between 
the  said  parties  commenced  on  the  receipt  of  the  money  by 
defendant  in  London,  England,  in  April  or  May,  1884.'^ 

The  evidence  introduced  on  the  part  of  the  plaintiffs  to 
sustain  the  charge  of  undue  influence  may  be  summarized 
as  follows :  Holmes  was  a  young  man,  a  native  of  Eng- 
land, but  had  resided  in  Germany  with  his  mother  for  four 
or  five  years.  He  was  about  nineteen  or  twenty  years  of 
age,  of  good,  fair  education,  but  without  a  profession,  and 
upon  his  first  appearance  at  Beatrice  was  without  means* 
He  worked  for  different  people  at  Beatrice,  De  Witt,  and 
the  country  thereabouts,  at  driving  stage,  as  a  section  hand 
on  the  railroad,  and  similar  employment.  While  engaged 
in  this  employment,  and  after  he  had  been  in  that  neigh- 
borhood a  year  or  more,  he  casually  met  and  had  an  oppor- 
tunity to  show  some  trifling  service  to  Mr.  Hill,  the  de- 
fendant, who  chanced  to  be  at  the  place  where  he  wa» 
working.  Some  time  afterward,  Holmes  thinks  in  the 
latter  part  of  the  year  1881  or  the  forepart  of  1882,  Hill 
was  again  at  the  house  where  Holmes  was  employed,  dur- 
ing his  absence,  and  left  word  that  he  would  like  to  have 
him  come  and  work  for  him.  The  next  day  Holmes  saw 
Hill.  They  had  conversation,  and  Hill  asked  Holmes  if 
28 
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he  would  not  like  to  work  for  him.  He  replied  that  he 
would,  as  he  had  nothing  to  do  then,  and  he  finally  went 
to  work  for  him  writing  in  his  books.  He  remained  there 
three  or  four  weeks  at  that  time.  During  said  time 
Holmes  took  his  meals  at  Hill's  house  and  '^  slept  down  at 
the  office  on  the  table."  No  rate  of  wages  was  agreed 
upon  between  them.  Holmes  states  that  he  told  Hill, 
^^  I  thought  I  would  do  it  for  a  mere  nothing,  just  what  he 
felt  like  paying  me.  He  let  me  have  a  little  money  along. 
Sometimes  he  gave  me  a  half  a  dollar  if  I  asked  him  for  it ; 
some  times  a  dollar,  such  amounts  as  that.'' 

Holmes  left  Hill  and  went  to  peddling  fruit  trees ;  went 
to  Hastings,  to  Grand  Island,  returned  to  Hastings, worked 
for  a  man  there  awhile;  quit  and  returned  to  Grand 
Island.  There  joined  a  circus,  and  "  went  all  over  the 
country."  That  fall  he  left  the  circus  at  Birmingham, 
Alabama,  and  there  engaged  as  a  street  car  driver.  He 
there  received  a  letter  from  home  informing  him  of  the 
death  of  his  mother.  At  the  same  time  he  received  a  pos- 
tal card  from  Hill,  to  come  to  Beatrice  immediately  on 
important  business.  He  immediately  wrote  to  Hill  saying 
that  he  ^^  did  not  have  any  money,  and  for  him  to  send  me 
money,  as  I  wished  to  see  him  any  way."  Hill  sent  a  rail- 
road ticket  and  money  to  Holmes,  by  means  of  which  he 
finally  returned  to  Beatrice,  arriving  there  in  November, 
1884.  .Upon  his  arrival  at  Beatrice  Holmes  received  from 
the  hands  of  Hill  a  letter  from  London,  reiterating  the 
statement  of  his  mother's  death,  and  also  informing  him  of 
the  amount  of  money  which  she  had  left  him.  This  letter 
had  been  addressed  to  Holmes  in  the  care  of  M.  E.  Hill. 
Aft;er  reading  it.  Holmes  handed  the  letter  to  Hill  and  re- 
quested him  to  read  it,  which  he  did.  Hill  then  took 
Holmes  home  with  him  to  his  house,  after  stopping  and 
getting  their  dinner  at  a  temporary  eating  house.  Holmes 
continued  to  live  at  Hill's  house,  eating  at  the  &mily 
table  and  sleeping  with  Mr.  Hill's  son,  from  the  23d  day 
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of  November  until  the  2l8t  day  of  February,  when 
Holmes  and  Hill  left  for  London.  Before  leaving  Beat- 
rice they  entered  into  and  executed  the  first  or  principal 
contract. 

Holmes,  in  his  testimony  given  in  his  own  behalf,  states 
the  conversation  and  narrates  the  circumstances  which  led 
up  to  the  making  of  the  arrangement  by  which  Hill 
accompanied  Holmes  to  London  and  acted  as  his  attorney 
in  settling  up  his  deceased  mother's  estate.  These  circum- 
stances and  conversations  are  claimed  by  plaintiffs  as  undue 
influences  exerted  by  Hill  upon  Holmes,  whereby  he  was 
induced  to  enter  into  the  contract.  The  marked  difference 
ID  the  bearing  of  Hill  towards  Holmes  after  his  return 
from  Birmingham,  together  with  his  assistance  in  enabling 
him  to  return,  taking  him  into  his  house  and  family,  and 
keeping  him  there  until  his  return  to  Tx)ndon,  and  accom- 
panying him  thither,  are  pointed  to  as  evidence  of  such 
influence.  It  is  perhaps  sufficient  to  say  that  the  trial 
court  appears  not  to  have  seen,  nor  do  we,  that  evidence  of 
fraud,  unfairness,  or  design  on  the  part  of  Hill  in  any  of 
these  transactions,  nor  of  surprise,  imbecility,  or  weakness 
on  the  part  of  Holmes,  suflBcient  to  avoid  the  contract  be- 
tween them,  or  which  have  characterized  the  cases  where 
courts  of  equity  have  felt  warranted  in  interposing  between 
the  strong  and  the  weak. 

Nearly  all  of  the  cases  cited  by  counsel  for  the  plaintiffs 
are  where  persons  of  advanced  age,  or  whose  minds  have 
become  enfeebled  by  sickness,  have  become  the  victims  of 
designing  relatives  or  persons  upon  whom  they  had  a 
natural  right  to  look  for  protection.  An  exception  is  fur- 
nished in  the  case  of  Moore  v.  Moore,  56  Cal.,  89.  In  that 
case  the  plaintiff  was  the  wife  of  one  William  H.  Moore, 
with  whom  she  lived  and  cohabited  when  he  was  killed  by 
being  shot.  She  was  shown  to  have  been  in  delicate  health 
by  the  fiict  that  she  was  delivered  of  a  child  within  four 
months  of  the  death  of  her  husband.     The  sudden  killing 
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of  her  husband  caused  her  a  great  shock  and  prostration  of 
mind  and  body,  and  unfitted  her  for  the  transaction  of 
business.  On  the  second  day  after  the  burial  of  her 
deceased  husband,  and  before  she  had  recovered  from  the 
shock  which  his  death  had  occasioned,  she  was  waited  upon 
by  two  brothers  and  two  brothers-in-law  of  her  late  hus- 
band, who  were  accompanied  by  an  attorney  and  notary. 
They  presented  to  her,  and  requested  her  to  sign,  the 
instruments  which  the  action  was  aflerwards  brought  to 
avoid.  She  was  told  by  one  of  the  brothers  of  her  late 
husband  that  it  was  his  wish  that  she  should  sign  them^ 
and  thereupon  w^ithout  reading  or  knowing  the  contents  of 
them,  and  without  any  negotiation  as  to  the  price  to  be 
paid,  or  any  agreement  or  understanding  in  relation  to  any 
consideration  for  her  doing  so,  she  signed  three  instruments 
by  which  she  transferred  to  the  surviving  children  of  her 
late  husband  her  entire  interest  in  his  estate.  The  estate 
transferred  was  of  the  value  of  $47,000.  The  court  over- 
ruled a  demurrer  to  the  petition  setting  out  the  above  facts, 
stating  the  salient  facts  of  the  case  to  be,  ^^That  the  transfer 
was  made  without  negotiation,  explanation,  or  any  conceiv- 
able adequate  motive.  The  time  selected  for  the  transaction, 
in  view  of  her  then  recent  bereavement,  and  the  shock  which 
such  an  event  would  naturally  inflict  upon  her,  was  at  least 
malapropos.  She  alleged  that  she  was  suffering  at  the 
time  from  the  effects  of  the  shock  which  she  had  sustained 
by  her  late  husband^s  death.  She  also  alleges  that  she  did 
not  read  and  was  not  informed  of  the  contents  of  the  in- 
struments which  she  signed.'^ 

In  the  above  case  the  court  went  farther  than  in  any 
other  to  which  my  attention  has  been  directed,  but  it  falls 
far  short  of  that  which  is  contended  for  here. 

I  come  to  the  conclusion  that  neither  on  account  of  in- 
herent unfairness  or  inequality  in  the  terms  of  the  contract 
itself,  of  mental  imbecility,  immaturity,  or  unsoundness  on 
the  part  of  Holmes,  nor  of  undue  influence  by  reason  of  the 
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personal  relations  of  the  parties,  is  the  first  or  principal 
contract  sucoessililly  attacked,  and  the  opinion  and  decree 
of  the  district  court  in  upholding  the  same  must  be 
affirmed. 

The  findings  and  decree  of  the  district  court  upon  the  re- 
maining and  minor  questions  involved  in  the  case  are 
mainly  in  favor  of  the  plaintiiFs,  and  as  the  defendant  did 
not  perfect  his  appeal,  they  will  not  be  examined. 

The  court,  however,  found  and  decreed  in  favor  of  the 
validity  of  the  deed  of  trust  executed  by  Holmes  and  wife 
to  Hill,  trustee,  under  date  of  February  23,  1885,  in  so 
far  as  the  same  is  in  furtherance  of  the  original  contract, 
but  not  in  so  far  as  the  same  sought  to  create  other  and 
additional  trustees  in  case  of  the  death  of  E.  M.  Hill,  trus- 
tee.    In  this  I  think  there  was  no  error. 

The  decree  of  the  district  court  is  affirmed. 

Decree  affirmed. 
The  other  judges  concur. 


CoTiNTY  OP  Dakota  et  al.,  plaintiffs  in  error,  v. 
William  Cheney,  defendant  in  error. 

1.  Ditches  and  Drains :    jubisdiottok  of  county  boabd.  In 

a  proceeding  to  establish  a  drain  or  ditch,  nnder  chapter  69  of 
Compiled  Statutes,  the  jurisdictional  facta  are,  first,  a  petition 
signed  bj  one  or  more  owners  of  land  to  be  affected  by  the  pro- 
posed ditch;  second,  the  bond  provided  by  statute;  third,  that  the 
proposed  improvement  is  necessary,  and  will  be  condacive  to 
the  health,  convenience,  and  welfare  of  the  public;  and 
fourth,  the  statutory  notice. 

2.    :    .     The  failnro  of  the  county  board  to  find  that 

the  signers  of  the  petition  are  owners  of  lands  to  be  affected  is 
not  j  urisdictional. 
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3.    :    :    0BJBCTI0N8.    A  party  objecting  to  the  con- 

Btrnction  of  a  propoeed  ditch  shonld  act  with  leafionable  prompt- 
ness in  urging  his  objection,  and  should  not  wait  until  the  com* 
pletion  of  the  improvement  beforo  ailing  an  entire  want  of 
authority  to  make  the  same. 

Error  to  the  district  court  for  Dakota  county.  Tried 
below  before  Crawford,  J. 

Jf,  C  Jay,  Barnes  BrQthers,  and  John  T.  Spencer,  for 
plaintiffs  in  error,  cited :  Patterson  v.  Baumer,  43  Iowa,  477. 
JencU  V.  Green  Island  Draining  Co.,  12  Neb.,  163.  Bate  v^ 
Sheets,  64  Ind.,  209.  Keys  v.  Williamson,  31  Ohio  St^ 
561. 

D.  A.  Holmes,  for  defendant  in  error,  cited :  Willis  v^ 
Sproule,  13  Kan.,  257.  Commissioners  v.  Muhlenbacker, 
18  Kan.,  132. 

Maxwell,  Ch.  J. 

This  is  a  proceeding  in  error  from  the  judgment  of  the 
district  court  of  Dakota  county,  reversing  the  order  of  the 
board  of  county  commissioners  of  that  county  in  establish- 
ing and  constructing  a  ditch  in  pursuance  of  statutory 
authority. 

The  record  shows  that  on  the  7th  day  of  October,  1884, 
a  petition  was  presented  to  the  county  commissioners  of 
that  county,  as  follows : 
"  To  the  County  Board  of  Dalcoia  County: 

"The  undersigned,  owners  of  land  lying  and  being  in 
that  part  of  Dakota  county  know  as  the  swamp,  would 
respectfully  represent  to  your  honorable  board  that  all 
lands  situated  in  said  swamp  are,  at  present,  of  small  value 
to  the  owners  thereof,  and  would  further  represent  that  a 
drain,  commencing  at  or  near  the  south-east  corner  of  the 
N.  W.  \  of  N.  W.  \  of  section  12-28-7;  thence  in 
a  south-easterly  direction,  along  the  lowest  ground,  to  a 
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point  about  one  hundred  rods  east  of  the  quarter  comer  of 
east  side  of  section  13-28-7 ;  thence  south-easterly,  along 
and  through  the  lowest  ground,  to  the  head  of  Wm.  Tay- 
lor's ditch,  or  some  point  in  or  along  said  ditch,  as  found 
necessary,  with  side  or  lateral  ditches  when  necessary^ 
would  render  all  the  lands  so  situated  of  much  greater 
value  to  the  owners,  and  would  be  of  vast  benefit  tS  the 
people  of  said  county,  and  for  public  good. 

"And  would  respectfully  ask  that  your  honorable  board 
take  such  steps  as  will  be  necessary  under  the  laws  of 
Nebraska  to  open  out  a  drain,  commencing  at  or  near  a 
point  suggested  above,  and  thence  along  the  route  indicated^ 
as  near  as  may  be  practicable,  to  or  near  the  head  of  Wm. 
Taylor's  ditch,  or  some  point  in  or  along  said  ditch,  with 
side  or  lateral  ditches,  as  shall  be  found  necessary,  to  carry 
off  said  surplus  of  water  and  drain  off  said  lands.  And 
your  petitioners  will  ever  pray. 

"  John  Hartnett,    John  Collins, 
J.  F.  DuGGAN,  Frank  Heeney, 

John  Duqgan,  Mike  Maloney, 

John  Hefferman,    Daniel  Hartnett, 
Michael  Cain,         Daniel  Duqgan, 
P.  Reeley,  John  Howard, 

A.  Lahey,  p.  W.  Bridenbaugh^ 

Jas.  Hoqan,  John  Rooney, 

p.  Keefe,  Jas.  Duggan, 

Jas.  Lahey,  Kelley  W.  Frazer.*^ 

The  commissioners  thereupon  entered  the  following  on 
their  record : 

"In  compliance  with  the  prayer  of  the  petition  of 
John  Hartnett  and  others  for  the  location  of  a  ditch 
from  the  south-east  corner  of  the  N.  W.  J  of  the  N.  W. 
J  of  section  12-28-7;  thence  in  a  south-easterly  direction, 
along  the  lowest  ground,  to  a  point  about  100  rods  east  of 
the  quarter  comer  of  the  east  side  of  section   13-28-7 ; 
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thenoe  south-easterly,  along  the  lowest  ground,  to  the  bed 
of  William  Taylor's  ditch,  or  some  point  in  said  ditch, 
with  side  or  lateral  ditches  where  necessary.  The  under- 
signed on  the  24th  of  September,  1884,  proceeded  to  view 
the  line  of  said  proposed  improvement,  and,  upon  actual 
view  of  the  premises  along  and  in  the  vicinity  thereof,  we 
find*  that  said  improvement  is  necessary  and  will  be  con- 
ducive to  the  public  health  and  welfare,  and  also  find  that 
the  line  described  in  said  petition  is  the  best  route  for  said 
ditch,  except  that  we  find  that  the  starting  point  of  said 
ditch  should  be  the  half  section  line  running  east  and  west 
of  section  12-28-7.  We,  therefore,  hereby  order  the  clerk 
of  said  county  to  enter  this  finding  upon  the  commis- 
sioners' journal. 

"  We,  therefore,  direct  the  county  surveyor  to  go  upon 
said  line  described  in  said  petition,  and  survey  and  level 
the  same,  and  set  stakes  at  every  one  hundred  feet,  num- 
bering down  stream,  and  note  the  intersections  of  sec- 
tion lines,  road  crossings,  boundary  lines,  precinct  and 
county  lines,  and  make  a  report,  profile,  and  plat  of  the 
same,  and  estimate  the  number  of  cubic  yards  for  each 
working  section  of  said  drain,  and  to  make  and  return  a 
schedule  of  all  lots,  lands,  public  or  corporate  roads,  or 
railroads  that  will  be  benefited  by  the  proposed  improve- 
ment, and  proportion  the  line  in  feet  and  cubic  yards  to 
each  lot,  tract  of  land,  road,  or  railroad,  according  to  the 
benefit  that  will  result  to  each  from  the  improvement,  and 
make  an  estimate  of  the  cost  of  location  and  construction 
to  each,  and  a  specification  of  the  manner  in  which  the 
improvement  shall  be  made  and  completed," 

At  an  adjourned  meeting  of  the  county  commissioners, 
held  at  Dakota  City,  Nebraska,  March  19th,  1886,  the 
following  proceedings  were  had : 

"And  now,  at  this  time,  to-wit:  March  19,  1885,  it 
being  an  adjourned  meeting  of  the  board  of  county  com- 
missioners of  Dakota  county,  Nebraska.    In  the  matter  of 
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draining  the  swamp  in  said  county,  which  has  been  before 
them  heretofore. 

^^  It  is  considered  and  ordered  by  said  commissioners, 
upon  actual  view,  that  the  drain  be  made  fourteen  feet  on 
the  top  of  said  ditch  and  ten  feet  at  the  base  of  the  same, 
and  estimates  be  made  upon  that  basis." 

And  at  a  meeting  held  March  31st,  1885,  the  following 
proceedings : 

"Now,  at  this  time,  to-wit:  March  31st,  1886,  it  being 
an  adjourned  meeting  of  the  board  of  county  commis- 
sioners of  Dakota  county,  Nebraska. 

"  Whereas,  it  appears  that  at  the  last  meeting  of  said 
board,  to-wit:  the  19th  day  of  March,  1885,  the  said 
board  having  under  consideration  at  that  time  the  dimen- 
sions of  the  ditch  petitioned  for  in  said  county,  it  was 
then  ordered  that  the  same  be  fourteen  feet  wide  on  top 
and  eight  feet  on  base;  and 

^^  Whereas,  it  appears  that  a  mistake  was  made  in  the 
entry  of  said  order,  it  is  now  ordered  that  said  entry  be 
changed  to  read  as  follows :  Width  of  ditch  on  top,  four- 
teen feet,  and  width  of  ditch  at  base,  ten  feet,  as  intended 
in  the  order  of  March  19th,  1885." 

At  a  meeting  of  said  board  held  April  7th,  1885,  the 
following  proc^ings  : 

"  And  now,  at  this  time,  to-wit :  the  7th  day  of  April, 
1885,  it  being  an  adjourned  meeting  of  the  board  of 
county  commissioners  of  Dakota  county,  Nebraska.  In  the 
matter  of  the  swamp  improvement  in  said  county,  it  ap- 
pearing to  said  board  that  a  mistake  was  made  in  the  order 
of  September  25th,  1884,  establishing  the  route  of  said 
ditch,  in  this,  that  the  starting  point  of  said  ditch  is 
described  as  on  the  half  section  line  running  east  or  west 
of  section  12,  township  28,  range  7  east.  Whereas,  the 
order  was  intended  to  locate  the  starting  point  of  said 
ditch  where  the  channel  of  Elk  creek  crosses  said  line. 
And,  whereas,  the  engineer  of  said  improvement,  after  the 
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survey  of  said  ditch^  finds  that  the  starting  point  as  so  in- 
tended by  said  board  was  ten  chains  and  six  links  north 
and  two  chains  east  from  the  south-west  quarter  of  section 
12,  township  28,  range  7,  and  it  is  hereby  ordered  by  said 
board  that  the  records  be  corrected  to  show  that  the  start- 
ing point  of  said  ditch  be  north  of  said  line  ten  chains 
and  sixty  links,  and  two  chains  east  from  the  south-west 
comer  of  the  south-east  quarter  of  the  north-west  quar- 
ter of*  section  12,  township  28,  range  7  east,  as  shown  by 
the  survey  of  said  engineer,  now  on  file  in  the  ofiiee  of 
the  derk  of  said  county. 

"  Now,  at  this  time,  to-wit :  the  7tti  day  of  April,  1«85, 
it  being  an  adjourned  meeting  of  the  board  of  county 
commissioners  of  Dakota  county,  Nebraska.  In  the  mat* 
ter  of  the  swamp  improvement  of  said  county,  it  appear- 
ing to  said  board  that  the  report  and  plat  of  the  engineer 
of  said  improvement  has  been  duly  filed  in  the  ofiiee  of 
the  county  clerk  of  said  county,  and  that  the  same  was 
filed  within  thirty  days  after  the  survey  of  said  route  of 
said  improvement  was  made. 

"  It  is  hereby  ordered  and  considered,  that  the  county 
clerk  of  Dakota  county  proceed  at  once  to  notify  the 
owners  of  all  the  lands  afiected  by  said  improvement,  res- 
idents and  non-residents,  in  the  manner  provided  by  law, 
to  appear  before  the  said  county  board  on  the  14th  day  of 
May,  1885,  or  to  file  within  that  time  all  objections  to  the 
location  of  the  same,  or  for  damages,  in  any  way  they 
may  feel  aggrieved,  to  make  the  same  known  within  said 
time. 

"Adjourned  to  meet  May  14th,  1885." 

On  that  date  the  following,  among  other  proceedings, 
were  had : 

"  Now,  at  this  time,  to-wit :  May  14th,  1885,  it  being 
an  adjourned  meeting  of  the  board  of'  county  commis- 
sioners of  Dakota  county,  Nebraska.  In  ilie  matter  of 
the  Dakota  county  ditch,  this  being  the  day  fixed  by  the 
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county  clerk  of  said  county  for  the  hearing  of  the  report 
of  the  engineer^  heretofore  filed  in  the  matter,  the  com-* 
missioners  now  in  session  do  find  from  the  evidence  and 
proof  of  publication  of  notice  in  said  county,  relating  to 
the  lands  and  roads  therein,  and  returns  made  by  the 
sherifi^  on  said  notice  served  in  Dakota  county,  that  due 
and  l^al  notice  has  been  given,  according  to  law,  to  the 
resident  and  non-resident  parties  who  are  the  owners  of 
lots  and  lands  taken  or  affected  by  said  proposed  improve* 
ment,  or  by  the  apportionment  and  report  of  the  engineer, 
situated  in  said  Dakota  county,  as  well  as  the  authorities 
and  municipal  and  private  corporations  whose  lands  or 
roads  are  affected  by  said  proposed  improvement.  And 
now,  from  the  affidavit  of  the  publishers  of  the  North 
NAraska  Eagle^  a  newspaper  published  in  Dakota  county^ 
the  commissioners  do  find  that  due  and  legal  notice  has 
been  given  to  all  non-resident  lot  or  land  owners  whose 
lands  or  property  is  affected  by  said  improvement.  And 
now,  on  the  same  day,  to-wit.  May  14th,  1886,  the  said 
board  of  county  commissioners  of  said  county,  after  find* 
ing  that  due  and  l^al  notice  had  been  made  of  the  hear* 
ing  of  the  report  of  the  engineer  in  said  ditch  matter  to 
all  lot  and  land  owners,  resident  and  non-resident,  whose 
lands  are  affected  by  said  ditch  improvement,  in  all  respects 
is  in  accordance  with  law. 

"  The  said  board  of  commissioners  do  now  proceed  to  hear 
the  evidence  in  favor  of  and  to  examine  all  exceptions  filed 
in  said  matter  to  the  apportionment  of  the  engineer,  and 
to  claims -filed,  as  well  as  to  hear  and  examine  all  claims 
for  compensation  or  dami^es  filed  herein.^' 

The  board  thereupon  proceeded  to  examine  the  claims 
and  objections  of  various  land  owners  affected  by  the  con- 
struction of  the  ditch.  Then  follows  a  statement  of  the 
several  claims  considered,  but  as  such  parties  are  not 
complaining,  it  is  unnecessary  to  set  out  the  proceedings 
in  this  case.     Cheney,  the  defendant  in  error,  also  filed 
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'Claims  and  objections^  which  are  set  out  in  the  record^  as 
follows : 

*' State  of  Nebraska,  1 
Dakota  County,      j 
**  To  the  Honorable  Board  of  Commissioners  of  DaJcota 
County y  Nebraska: 

^^In  the  matter  of  a  certain  ditch  or  drain  proposed  to  be 
made  in  the  said  county  of  Dakota,  your  petitioner,  Will- 
iam Cheney,  would  respectfully  enter  the  following  objec- 
tions: 

"  1.  That  said  improvement  or  ditch  is  not  for  the 
public  benefit,  and  the  statute  under  which  the  proceedings 
for  the  construction  of  said  ditch  was  instituted  is  uncon- 
stitutional and  void. 

"  2.  That  the  assessments  on  the  lands  to  be  drained  by 
«aid  ditch  are  not  in  proportion  with  the  benefits  derived 
by  the  construction  of  said  ditch. 

"  3.  That  the  ditch  or  drain  proposed  to  be  built  is  larger 
than  required  for  the  draining  of  the  lands  to  be  benefited, 
and  does  not  drain  all  the  lands  assessed. 

"4.  That  the  land  owned  by  your  petitioner,  to- wit:  The 
S.  E.  i  of  the  N.  W.  i,  and  N.  E.  i  of  the  S.  W.  \,  and 
N.  E.  i  of  the  S.  E.  J,  and  N.  W.  i  of  the  S.  E.  \  and 
S.  W.  \  of  the  S.  E.  i  of  section  22,  town  28,  range  8 
east,  is  now  in  pasture,  and  does  not  require  to  be  drained^ 
and  such  a  drain  or  ditch  would  be  a  damage  to  said  land. 

"FiledMay  13th,  1885. 

"William  Cheney." 

His  objections  were  overruled  and  the  ditch  completed. 

On  the  12th  day  of  May,  1886,  Cheney  filed  his  peti- 
tion in  error  in  the  district  court  of  Dakota  county,  to  re- 
verse the  aforesaid  order  of  the  county  board  in  regard  to 
said  ditch,  in  which  he  made  thirteen  assignments  of  error. 
On  the  hearing  of  the  cause  the  court  found,  "That 
there  is  error  in  said  judgment  and  proceedings  in  this : 
Because  said  board  of  commissioners  had  no  jurisdiction  of 
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the  subject-matter  in  controversy  and  no  authority  to  make 
the  order  therein  made  or  the  judgment  therein  rendered/' 
The  court  thereupon  entered  judgment  reversing  the  order 
of  the  board. 

The  county  brings  the  cause  into  this  court  by  a  petition 
in  error.  The  only  question  before  this  court  is,  whether 
or  not  the  county  board  had  jurisdiction  of  the  subject- 
matter. 

Section  4,  Art.  I.,  of  Chapter  89,  Comp.  Stat.,  provides 
that,  "  A  petition  for  any  such  improvement  shall  be  made 
to  the  board  of  commissioners  of  the  county  signed  by 
one  or  more  owners  of  lots  or  lands  which  shall  be  bene* 
fited  thereby,  which  said  petition  shall  be  filed  with  the 
county  clerk,  and  shall  set  forth  the  necessity  of  the  pro- 
posed improvement,  and  describe  the  route  and  termini 
thereof  with  reasonable  certainty,  and  shall  be  accompanied 
by  a  good  and  sufficient  bond,  signed  by  two  or  more  sure- 
ties, to  be  approved  by  the  county  clerk,  conditioned  for 
the  payment  of  all  costs  that  may  occur  in  case  said  board 
of  county  commissioners  find  against  such  improvement.'* 

Sec.  5  provides  that,  "  The  county  clerk  shall  deliver  a 
copy  of  said  petition  to  the  board  of  county  commissioners^ 
at  their  next  meeting,  who  shall  thereupon  take  to  their 
assistance  a  competent  surveyor  or  engineer,  if  in  their 
opinion  his  services  are  necessary,  and  at  ouoe  proceed  to 
view  the  line  of  the  proposed  improvement,  and  determine 
by  actual  view  of  the  premises  along  and  in  the  vicinity 
thereof,  whether  the  improvement  is  necessary  or  will  be 
conducive  to  the  public  health,  convenience,  or  welfare, 
and  whether  the  line  described  is  the  best  route,  and  they 
shall  report  their  finding  in  writing,  and  order  the  derk 
to  enter  the  same  on  their  journal." 

Sec.  6.  "  If  the  commissioners,  upon  actual  view,  find 
that  the  route  proposed  is  not  such  as  to  best  effect  the  ob- 
ject sought,  they  shall  change  the  same  and  establish  the 
route  and  determine  the  dimensions  of  the  proposed  im-^ 
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provements ;  Provided^  Any  change  so  made  shall  not  in 
any  case  exceed  one  hundred  and  sixty  rods  from  the  route 
described  in  the  petition." 

Sec.  7.  "  If  the  board  of  commissioners  find  for  the 
improvement  they  shall  cause  to  be  entered  on  their  jour- 
nal an  order  directing  the  county  surveyor,  or  an  engineer, 
to  go  upon  the  line  described  in  said  petition  or  as  changed 
by  them,  in  accordance  with  section  six,  and  survey  and 
level  the  same,  and  set  a  stake  at  every  hundred  feet,  num- 
bering down  stream ;  note  the  intersection  of  section  lines, 
road  crossings,  boundary  lines,  precinct  and  county  lines, 
and  make  a  report,  profile,  and  plat  of  the  same,  and  esti- 
mate the  number  of  cubic  yards  for  each  working  section, 
as  hereinafter  provided." 

Sec.  8.  "  The  commissioners  shall  also  by  their  order 
direct  the  surveyor  or  engineer  to  make  and  return  a 
schedule  of  all  lots,  lands,  public  or  corporate  roads  or 
railroads,  that  will  be  benefited  by  the  proposed  improve- 
ment, whether  the  same  are  abutting  upon  the  line  of  the 
proposed  improvement  or  not,  and  an  apportionment  of  a 
number  of  lineal  feet  and  cubic  yards  to  each  lot,  tract  of 
land,  road  or  railroad,  according  to  the  benefits  that  will 
result  to  each  from  the  improvement,  and  an  estimate  of 
the  cost  of  location  and  construction  to  each,  and  a  specifi- 
cation of  the  manner  in  which  the  improvement  shall  be 
made  and  completed." 

There  are  other  sections  of  the  statute  to  which  it  is  un- 
necessary to  refer.  The  bond  required  by  the  statute  was 
given  and  duly  approved,  and  is  set  out  in  the  record. 
The  principal  objection  made  by  the  defendant  in  error  is, 
that  the  board  did  not  find  that  the  petitioners  were  owners 
of  the  land  to  be  affected  by  the  proposed  ditch.  This  feet, 
however,  may  be  gathered  from  the  petition,  and  the  stat- 
ute does  not  make  a  finding  of  that  kind  jurisdictional. 
If  the  petitioners  were  not  owners  of  lands  affected  by  the 
ditch  the  defendant  in  error  should  have  made  his  objec- 
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tions  to  the  board  and  thereby  called  their  attention  to  the 
fact  that  they  were  proceeding  without  jurisdiction.  His 
failure  to  make  such  objection  to  the  board  is  strong  evi- 
dence that  he  could  not  truthfully  so  allege.  The  juris- 
dictional facte  are:  1st,  the  petition  signed  by  one  or  more 
landowners  to  be  affected  by  the  proposed  ditch ;  2d,  the 
undertaking  required  by  the  statute;  3d,  that  the  proposed 
improvement  is  necessary,  and  will  be  conducive  to  the 
health,  convenience,  and  welfare  of  the  public;  and  4th, 
the  statutory  notice.  All  these  facts  sufficiently  appear  in 
the  record  of  the  county  board,  and  were  sufficient  to  give 
it  jurisdiction.  If  errors  occur  in  the  proceedings  they 
may  be  corrected  in  the  mode  pointed  out  by  the  statute. 
A  party,  however,  who  objects  to  the  construction  of  a 
proposed  ditch  upon  the  ground  of  want  of  jurisdiction 
of  the  board,  should  proceed  with  reasonable  promptness 
in  asserting  his  objections.  He  should  not  wait  until  the 
ditch  is  completed,  and  be  enabled  to  receive  all  the  bene- 
fite  to  be  derived  therefrom  before  asserting  such  want  of 
authority. 

The  district  court  erred  in  reversing  the  order  of  the 
county  commissioners,  and  ite  judgment  is  reversed,  the 
order  of  the  board  reinstated,  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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The  State,  ex  rel.  Society  for  Savings  of  the 
City  op  Cleveland,  v.  The  County  of  Dakota 
AND  G.  W.  Wilkinson,  Treasurer. 

Original  application  for  mandamus. 

tT".  if.  Woolworth,  for  relator. 

Poppleton  &  Thurston,  for  respondent. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  writ  of  mandamus  to  com- 
pel the  defendants  to  pay  certain  coupons  of  the  refunding 
bonds  of  Dakota  county.  On  motion  of  the  respondent, 
a  proper  petition  and  bond  having  been  filed,  the  cause 
was  removed  to  the  United  States  circuit  court  of  this 
state,  and  by  that  court  remanded  to  this  court  for  want 
of  jurisdiction.  The  questions  involved  are  identical  with 
those  decided  by  this  court  in  State  v.  Wilkinson,  20  Neb., 
610  ;  and,  as  in  our  view  that  decision  states  the  law  cor- 
rectly, it  will  be  adhered  to.  A  peremptory  writ  will 
issue,  as  prayed  for  in  the  petition,  commanding  the  pay- 
ment of  the  amount  due  on  the  impaid  coupons. 

Judgment  acxx)Rdingly. 

The  other  judges  concur. 
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Omaha  Medical  College,  appellant,  v.  Johk  Bush    5»  stsI 
AND  Truman  Buck,  appellees, 

1.  Schools:    CONSTBUCTION  OF  STATUTE.    The  word  *'  school "  in 

Sec  2,  Art  1.,  Chap.  77,  Compi  Stat,  means  an  institntion  of 
learning,  and  is  not  limited  to  the  lower  grades  of  schools. 

2.     :    KXEMPTioN  FBOM  TAXATION.    Property  used  ezcia* 

sively  as  an  institntion  of  learning  is  not  snliject  to  taxation 
while  thns  nsed. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Savage,  Morris  &  Davis,  for  appellant,  cited :  Asylum  v. 
Phoenix  Bank,  4  Conn.,  173.  8t.  Marjfa  OoUegev,  Orowl^ 
10  Kan.,  442. 

John  L.  Webster,  for  appellee,  cited :  Academy  of  Fine 
Arts  V.  Philadelphia  Oounty,  22  Penn.  State,  496.  Wyman 
V.  St.  Louis,  17  Mo.,  335.  Chegaray  v.  Mayor, 13  IS.  Y., 
220. 

Maxwell,  Ch.  J. 

This  is  an  action  to  enjoin  the  collection  of  certain  taxes 
levied  upon  the  property  of  the  plaintiff  in  the  year  1882. 
On  the  trial  of  the  cause  in  the  court  below  judgment  was 
rendered  in  favor  of  the  defendants.    The  plaintiff  appeals. 

The  plaintiff  alleges  in  its  petition  that  it  '^  is  a  corpora- 
tion, duly  incorporated  undc^  the  laws  of  the  state  of  N^ 
braska,  for  the  purpose  of  organizing  and  maintaining  a 
school  for  the  teaching  of  the  science  of  medicine  and  sur- 
gery ;  that  for  the  purpose  of  the  better  promotion  of  the  ob- 
jects for  which  it  was  incorporated,  it  secured  the  title,  on  or 
about  the  28th  day  of  June,  1881,  and  now  owns  and  oc- 
cupies lots  1  and  2  in  block  230  in  the  city  of  Omaha,  as 
29 
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surveyed  and  lithographed,  and  erected  thereon  for  the  ex- 
clusive use  of  said  school,  and  for  the  promotion  of  the  ob- 
jects thereof,  a  large  building  and  the  necessary  adjuncts 
thereto ;  that  the  said  building  is  located  and  built  upon 
both  of  said  lots,  and  that  the  said  lots  are  no  more  than 
is  necessary  and  required  for  said  purposes ;  that  since  the 
erection  of  said  building  upon  said  lots  the  same  have  been 
occupied  and  used  exclusively  for  the  purposes  of  said 
school ;  that  the  said  building  was  erected  on  said  lots  and 
completed  ready  for  use  on  or  about  the  month  of  Septem- 
ber, 1881,  and  has  ever  since  that  time  been  devoted  solely 
and  exclusively  to  the  use  of  siaid  school ;  that  in  the  year 
1882,  the  said  lots  with  the  said  buildings  thereon  were 
placed  by  the  commissioners  of  said  county,  or  under  their 
direction,  upon  the  tax  list  of  said  county,  and  that  they  lev- 
ied thereon  state,  school,  and  county  taxes  to  the  amount  of 
$41.40  for  the  said  year  1882;  and  that  the  city  author- 
ities of  said  city  caused  said  lots  to  be  entered  upon  the  tax 
lists  of  the  city  of  Omaha  for  said  year,  and  levied  thereon 
taxes  to  the  amount  of  $54,  for  city  purposes  of  said  city 
of  Omaha,  for  said  year  of  1882;  that  thesaid  John  Rush 
is  county  treasurer  of  said  county  of  Douglas,  duly  elected 
and  qualified,  and  that  the  said  Truman  Buck  is  the  city 
treasurer  of  said  city  of  Omaha,  duly  elected  and  quali- 
fied ;  that  the  said  taxes  so  levied  as  aforesaid  for  city  pur- 
poses for  the  year  1882,  not  having  been  paid,  and  the 
same  having  become  delinquent,  the  said  defendant,  Tru- 
man Buck,  as  city  treasurer  as  aforesaid,  returned  the  said 
lots  above  described  in  the  delinquent  list  which  he  was 
by  law  required  to  make  out  and  return  to  the  county 
treasurer  of  said  county  for  the  purpose  of  enforcing  said 
city  taxes,  together  with  the  state,  county,  and  school  taxes 
so  levied  as  aforesaid,  by  the  sale  of  said  lots,  and  the  said 
defendant,  John  Rush,  as  county  treasurer  as  aforesaid, 
now  holds  said  delinquent  list  and  threatens  to  sell  thesaid 
lots  for  said  delinquent  city  taxes  for  said  year  1882,  and 


JULY  TERM,  1887.  451 

OxoAha  Medical  College  t.  Rush. 

also  threatens  to  sell  said  lots  for  the  delinquent  state, 
county,  and  school  taxes,  so  levied  as  aforesaid,  for  said 
year  1882,  the  said  state,  county,  and  school  taxes  not  hav- 
ing been  paid,  but  having  become  delinquent ;  and  plaintiff 
fears  that  the  said  defendant,  John  Rush,  as  such  county 
treasurer,  will,  unless  restrained  by  the  injunction  of  this 
court,  sell  said  real  estate  for  said  delinquent  taxes  and 
thereby  cast  a  cloud  upon  the  title  of  the  said  plaintiff 
thereto ;  that  the  said  lots  are  exempt  from  taxation  under 
the  constitution  and  laws  of  this  state,"  etc.  There  are 
other  allegations  in  the  petition  to  which  it  is  unnecessary 
to  refer. 

The  defendants  in  their  answer  deny  that  said  premises 
are  occupied  as  a  school  for  the  purpose  of  teaching  the 
science  of  medicine  and  surgery,  and  all^  that  it  is  incor- 
porated as  a  joint  stock  company  for  the  purpose  of  estab- 
lishing a  medical  coll^,  and  has  issued  shares  of  stock, 
and  that  the  property  is  used  for  the  purpose  of  a  medical 
college  and  other  purposes,  and  that  all  students  pay  a 
certain  amount  each  term  for  their  instruction. 

On  the  trial  of  the  cause  one  Dr.  R.  C.  Moore  testified : 
^'  I  am  a  physician  and  surgeon ;  am  president  of  the 
board  of  trustees  of  the  Omaha  Medical  Coll^;  the  col- 
lege owns  the  property  described  in  the  petition  on  which 
is  the  college  building ;  it  is  used  for  a  medical  college  for 
instruction  in  medicine,  for  nothing  else;  the  company 
owns  the  property ;  it  is  not  occupied  for  anything  more 
than  the  necessary  services  or  usages  to  which  a  medical 
college  is  usually  put.''  On  cross-examination  he  testified  : 
*^  The  admission,  tuition,  and  instruction  of  the  students  are 
.  r^ulated  by  the  board  of  trustees  by  resolution,  also  the 
ordinary  transaction  of  business,  the  fees,  the  announce- 
ments, etc.  We  issue  an  announcement  every  year;  do 
not  know  whether  I  have  on^  for  the  year  these  taxes  were 
levied  or  not;  think  I  have  one  at  my  office ;  it  was  the 
same  as  in  1883;  it  was  then  used  as  a  medical  college;  in 
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conducting  the  medical  collie  we  take  any  man  who  is  the 
proper  age  and  has  the  proper  educational  qualifications  as 
a  student ;  thej  pay  a  matriculation  fee  of  $5,  that  is  the 
entrance  fee;  then  vre  have  lecture  fees,  $35  per  term ;  the 
term  usually  commences  about  the  first  of  October,  and 
closes  in  March ;  from  March  until  October  the  building 
was  not  used  at  all ;  some  years  we  have  a  person  to  live 
there  merely  to  look  after  the  property,  but  it  is  not  rented. 
It  has  never  been  rented  for  any  purpose;  virtually  it  lies 
idle  from  March  until  October ;  from  October  until  March 
it  is  used  for  medical  instruction  ;  that  has  been  our  way 
ever  since  the  institution  was  opened.  We  have  two  lec- 
ture rooms;  they  are  for  lectures  for  the  students  only; 
we  have  a  chemical  laboratory.  Then  we  have  a  museum 
room  and  the  janitor's  room,  the  faculty's  room,  and  the 
dissecting  room,  for  the  professor  to  prepare  his  subject, 
and  a  general  dissecting  room  for  the  students ;  the  dis- 
secting rooms  are  not  used  for  the  private  benefit  of  the 
medical  fraternity ;  they  are  used  only  for  the  benefit  of 
the  students.  It  requires  three  years  to  graduate.  The 
matriculation  fee  is  paid  but  once,  the  other  fees  annually ; 
the  student  also  pays  $10  for  a  dissecting  ticket  and  $5  for 
a  hospital  ticket;  that  gives  him  the  privil^e  of  clinics 
in  St.  Joseph's  hospital,  and  goes  to  the  hospital ;  we  fur- 
nish the  material  for  dissection;  we  furnish  it  at  cost  to  the 
students;  we  get  a  body  and  keep  an  account  of  what  it 
costs,  and  each  student  pays  his  share  for  what  we  expend 
on  the  subject.  The  whole  institution  is  used  for  these 
purposes.  Each  professor  fnrnishes  his  time,  we  get  no 
pay  for  it ;  the  instruction  in  a  general  way  consists  of 
teaching  the  science  of  medicine  and  surgery  in  all  its 
branches.  The  fees  are  used  for  paying  the  expenses  of 
the  institution,  the  janitor,  fuel,  and  running  expenses  of 
the  college;  the  professors  receive  no  part  of  them;  when 
we  first  opened  we  had  to  bring  here  a  professor  of  chem- 
istry, and  had  to  pay  him  a  salary  for  lecturing;  that  was 
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paid  out  of  the  proceeds  of  the  collie;  he  is  the  onlj  man 
that  has  ever  been  paid.  No  professor  ever  had  an  office 
in  the  building ;  we  have  chairs  in  our  amphitheatre  for 
about  eighty  students^  and  in  our  dissecting  room  could 
accommodate  about  forty  or  fifty ;  the  average  attendance 
has  been  about  thirty  ;  we  never  have  paid  any  dividends 
on  stock  ;  none  of  the  money  received  from  the  students 
has  been  used  to  pay  a  dividend  to  the  stockholders/^ 

This  is  all  the  testimony  in  the  case  except  the  articles 
of  incorporation. 

Section  2,  Art.  I.,  Chap.  77,  Comp.  Stat,  provides  that, 
*'  The  following  property  shall  be  exempt  from  taxation  in 
this  state :  Firsty  The  property  of  the  state,  counties,  and 
municipal  corporations,  both  real  and  personal.  Secondy 
Such  other  property  as  may  be  used  exclusively  for  agri- 
cultural and  hortiailtural  societies,  for  school,  religious, 
cemetery,  and  charitable  purposes.^' 

The  sole  question  for  determination  is,  was  the  property 
in  question  at  the  time  the  tax  was  levied  used  exclusively 
for  school  purposes?  The  first  definition  of  the  word 
"  school "  given  by  Webster  is,  "  a  place  for  learned  inter- 
course and  instruction;  an  institution  for  learning;  an 
educational  establishment;  a  place  for  acquiring  knowl- 
edge and  mental  training.'^ 

The  defendants  contend  with  considerable  earnestness 
that  the  "  school  purposes  "  mentioned  in  the  statute  apply 
only  to  the  lower  grade  of  institutions  of  learning,  and  do 
not  include  higher  institutions  like  colleges.  We  can  see 
no  good  reason  for  thus  limiting  the  meaning  of  the  words 
mentioned.  An  examination  of  any  work  in  which  the 
subject  is  fully  discussed  will  show  that  the  word  "  school" 
in  its  broad  sense  is  applied  to  any  institution  of  learning ; 
and  it  evidently  is  used  in  that  sense  in  the  statute.  The 
exemption,  therefore,  applies  to  any  institution  of  learning 
used  exclusively  for  school  purposes.  The  exemption  is 
expressly  declared  in  the  statute  and  the  court  should  not 
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without  good  reason  limit  or  restrict  the  right  The  prop- 
erty in  question,  therefore,  was  exempt  from  taxation  for 
the  year  named,  and  the  injunction  should  have  been 
granted. 

The  judgment  of  the  district  court  is  reversed,  and  judg- 
ment in  favor  of  the  plaintiff  will  be  entered  in  this  court: 

Judgment  acxjordingly. 

The  other  judges  concur. 
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55  51IH     1.    Cities  of  Metropolitan  Class:    ohief  of  policb.    The 
"^55  5231  appointment  of  the  respondent,  as  chief  of  police  of  the  (dty  of 

O.,  by  the  board  of  fire  and  police  commissioners  appointed 
by  the  governor  nnder  section  145  of  an  act  entitled  "  An  act 
incorporating  metropolitan  cities,  and  defining,  regulating,  and 
prescribing  their  duties,  powers,  and  goyernment,''  approved 
March  30, 1887,  under  the  facts  and  circumstances  as  set  out  in 
the  answer.  Held,  A  legal  appointment  within  the  scope  and 
meaning  of  the  said  act. 

2.     :    CONSTITUTIONAL  LAW.     The  provision   of  the  abov& 

mentioned  act,  wherebj  it  is  made  the  duty  of  the  governor 
to  appoint  a  board  of  fire  and  police  commissioners  for  each 
city  of  the  metropolitan  class ;  Mddf  Not  to  be  repugnant  ta 
the  constitution. 

Original  information  in  qv^  warranto. 

E.  W,  Simeraly  G.  W.  Ambrosey  and  J.  C,  Oomn,  for 
relator,  cited :  People  v,  HurlbiU,  24  Mich.,  44.  People  v. 
Forquevj  Breese  (Ill.)>  104.  People  v.  Boards  26  Mich.^ 
153.  People  v.  Mayor,  51  111.,  17.  Village  of  Glencoev^ 
People,  78  111.,  382.     People  v.  Detroit,  28  Mich.,  228. 
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Oeorge  B.  Lake,  for  respondent,  cited  :  Baltimore  v. 
Board  of  Police,  15  Md.,  376.  People  v.  Ih^aper,  15  N. 
Y.,  532. 

Cobb,  J. 

This  18  an  original  proceeding  in  this  court,  by  Edward 
W.  Simeral,  county  attorney  of  Douglas  county,  relator, 
against  Webber  S.  Seavey,  respondent. 

The  complaint  is,  in  substance,  an  information  in  the 
nature  of  a  quo  warranto ;  its  general  object,  to  obtain  a 
judgment  against  the  respondent  upon  his  right  to  execute 
the  office  of  chief  of  police  of  the  city  of  Omaha.  It 
allies  that  the  city  of  Omaha  is  a  city  of  the  metropoli- 
tan class ;  that  under  and  by  virtue  of  the  laws  governing 
cities  of  the  metropolitan  class,  there  was  appointed  by  the 
governor  a  fire  and  police  commission,  consisting  of  four 
persons;  that  the  members  of  said  board  of  fire  and 
police  commissioners  at  and  before  the  time  thereinafter 
set  forth  n^lected  and  refused  to  enter  into  a  good  and 
sufficient  bond  for  the  faithful  performance  of  their  duties, 
as  the  ordinances  of  said  city  required,  and  long  before 
any  bond  was  approved  by  the  authorities  of  said  city 
said  commissioners  pretended  to  and  did  proceed  to  make 
appointments  of  firemen  and  policemen ;  that  at  the 
times  thereinafter  set  forth  no  rules  and  regulations  gov- 
erning said  board  of  fire  and  police  commissioners  had 
been  prescribed  by  ordinance  by  the  mayor  and  council  of 
said  city;  that  on  the  19th  day  of  May,  1887,  said  de- 
fendant was  by  said  board  of  fire  and  police  commissioners 
appointed  chief  of  police  of  said  city  of  Omaha,  but  that  at 
the  time  of  said  appointment  the  bonds  of  said  commis- 
sioners had  not  been  approved  by  said  city  council,  nor 
had  any  rules  and  regulations  by  ordinance  been  adopted 
by  said  council  governing  the  removal  and  appointment  of 
chief  of  police,  and  that  said  commissioners,  without  law 
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or  anthority^  removed  Thomas  Cummings,  who,  at  that 
time,  was  acting  as  chief  of  police,  and  appointed  in  his 
stead  said  defendant,  whom,  petitioner  alleges,  is  now  and 
has  been  ever  since  his  pretended  appointment,  wrongfully 
and  unlawfully  exercising  and  usurping  the  functions  of 
said  office,  and  that  said  council  has  never  approved  or 
confirmed  the  said  appointment  of  said  defendant  as  by 
law  required. 

By  way  of  amendment,  said  relation  also  allies  that 
before  the  passage  of  the  act  entitled  *^  An  act  to  incor- 
porate metropolitan  cities/'  etc.,  approved  March  30, 
1887,  the  city  of  Omaha  was  a  city  of  the  first  dass, 
under  the  laws  of  the  state  of  Nebraska  then  in  force  with 
respect  thereto ;  that  when  said  act  relating  to  metropoli- 
tan cities  took  effect  the  city  of  Omaha  had  a  police  force 
and  a  city  marshal  as  then  provided  by  act  with  respect 
to  cities  of  the  first  dass  and  ordinances  of  the  city  of 
Omaha  thereunder ;  that  the  legislature  adjourned  sine 
die  on  the  first  day  of  April,  1887,  and  said  l^islature 
has  not  been  in  session  since ;  that  the  said  appointments 
made  by  the  governor,  as  aforesaid,  were  made  after  the 
adjournment  of  said  l^islature,  and  the  appointments  were 
not  made  with  the  advice  and  consent  of  the  senate;  that 
the  said  appointments  were,  therefore,  unconstitutional  and 
void;  that  the  offices  to  which  said  appointments  were 
pretended  to  be  made  were  original  offices  and  original  ap- 
pointments, and  not  a  vacancy  or  appointment  to  fill  a 
vacancy. 

That  the  said  pretended  board  of  fire  and  police  have 
appointed  a  large  number  of  police  for  said  city,  that  at 
the  time  of  the  pretended  appointment  and  reappointment  of 
said  defendant  herein,  the  said  Cummings  was  acting  as  chief 
of  police,  and  all  other  policemen  continued  in  their  office; 
and  at  the  time  of  the  pretended  appointment  and  reap- 
pointment of  said  defendant  and  the  appointment  of  said 
policemen  there  were  no  funds  whatever  provided  by  the 
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mayor  and  council  to  pay  the  salary  of  said  defendant  or 
the  salary  of  said  other  policemen,  and  at  no  time  since 
the  passage  of  the  act  with  respect  to  metropolitan  cities 
have  there  been  any  funds  whatever  provided  by  the 
mayor  and  council  to  pay  the  salary  of  said  defendant,  or 
the  salaries  of  said  policemen  ;  and  that  at  the  time  of  the 
appointment  of  the  defendant,  ^and  of  the  other  policemen 
by  said  board,  the  mayor  and  council  of  said  city,  under 
the  law,  could  not  provide  any  funds  to  pay  such  salaries, 
as  the  full  extent  of  their  authority,  when  exercised  in  be- 
half of  raising  a  police  fund,  realized  only  a  sufficient 
amount  to  pay  the  salaries  of  the  policemen  then  in  office, 
and  the  number  appointed  by  said  board  far  exceeded  the 
amoimt  of  funds  for  salaries  which  it  is  possible  for  the 
mayor  and  city  council  to  provide  under  the  law,  etc. 

The  respondent  entered  a  voluntary  appearance  and  an- 
swered. I  quote  from  the  answer  as  the  foundation  of 
respondent's  claim  to  the  said  office. 

"  First.  He  admits  that  under  and  by  virtue  of  the  law 
of  the  state  of  Nebraska  governing  metropolitan  cities  there 
was  duly  appointed,  by  the  governor  of  said  state,  a  fire 
and  police  commission,  consisting  of  four  persons,  viz.: 
L.  M.  Bennett,  Christian  Hartman,  Greorge  I.  Gilbert,  and 
Howard  B.  Smith.  And  in  this  behalf  the  defendant 
alleges  that  under  said  law  the  mayor  of  the  city  of  Omaha 
became  and  is  ex-offido  a  member  and  the  chairman  of  said 
board;  that  shortly  after  their  said  appointment  to  said 
board  on  the  10th  day  of  May,  1887,  the  said  Bennett, 
Hartman,  Gilbert,  and  Smith  each  took  and  subscribed  an 
oath  to  support  the  constitution  of  the  United  States,  the 
constitution  of  the  state  of  Nebraska,  and  faithfully  and  im- 
partially perform  the  duties  of  the  office  of  commissioner 
of  fire  and  police,  according  to  law,  and  to  the  best  of  his 
ability ;  and,  also,  that  he  would  to  the  best  of  his  ability 
discharge  his  duties  as  a  member  of  the  board  of  fire  and 
police  of  the  city  of  Omaha,  and  that  in  making  appoint- 
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mente,  considering  promotions  or  removals,  he  would  not 
be  guided  or  actuated  by  political  motives  or  influences,  but 
would  consider  only  the  interests  of  the  city  and  the  success 
and  effectiveness  of  said  department  of  fire  and  police; 
that  said  oaths  were  filed  with  the  city  clerk  of  said  city 
May  10,  1887,  whereupon  said  Bennett,  Hartman,  Gilbert, 
and  Smith,  together  with  the  mayor  of  said  city,  organized 
said  board  and  entered  upon  the  duties  thereof,  which  they 
have  ever  since  continued  to  perform. 

"Second.  That  at  the  time  of  the  appointment  and 
qualification  as  aforesaid  of  the  members  of  said  board, 
there  was  no  law  or  ordinance  of  said  city  requiring  of 
them  official  bonds ;  that  the  first  requirement  of  this 
kind  was  by  ordinance  of  said  city  approved  June  15, 1887 ; 
that  immediately  after  the  passage  and  approval  of  said 
ordinance  requiring  such  bonds,  all  of  the  said  commission- 
ers appointed  as  aforesaid  gave  good  and  sufficient  bonds 
in  exact  compliance  with  the  requirements  of  said  ordi- 
nance ;  that  the  bonds  of  said  Bennett  and  Hartman  were 
approved  by  said  city  council  on  or  about  the  9th  day  of 
August,  1887,  while  those  of  said  Gilbert  and  Smith  were 
rejected,  for  the  sole  reason  that  the  names  of  the  sureties 
who  had  signed  the  bonds  respectively  did  not  also  appear 
in  the  body  of  those  instruments  as  well ;  that  immedi- 
ately upon  the  rejection  of  the  bonds  of  said  Gilbert  and 
Smith  for  this  technical  reason,  they  each  filed  new  bonds, 
obviating  said  objection,  and  in  all  respects  complying  with 
the  requirements  of  said  ordinance  in  this  regard;  that 
notwithstanding  these  new  bonds  were  duly  presented  to 
said  city  council  August  30,  1887,  that  body  has  failed,  up 
to  the  present  time,  either  to  approve  or  reject  them. 

"Third.  That  while  it  is  true,  as  relator  alleges,  that 
no  rules  and  regulations  for  the  government  of  said  board 
of  fire  and  police  commissioners  have  been  prescribed  by 
an  ordinance  of  said  city,  yet  it  is  true  that  the  said  board 
of  fire  and  police  commisioners  did,  on  the  16th  day  of 
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May,  1887,  prepare  and  adopt  certain  rules  and  regula- 
tions for  the  guidanoe  of  the  officers  and  men  of  the  lire 
and  police  department  of  said  city,  and  for  the  appointment, 
promotion,  removal,  trial,  and  discipline  of  said  officers 
and  men,  and  such  as  said  board  considered  pro}>er  and 
necessary,  which  said  rules  and  r^ulations  were  by  said 
board  duly  submitted  to  said  city  council  for  its  action  on 
the  17th  day  of  May,  1887,  but  respecting  which  the  said 
city  council  has,  as  yet,  taken  no  action,  either  of  approval 
or  rejection. 

"  Fourth.  That  defendant  was  appointed  chief  of  police 
of  said  city  by  said  board,  at  or  about  the  time  alleged  in 
the  petition,  and  before  the  members  of  said  board  had 
given  their  bonds  as  aforesaid ;  that  at  the  time  he  was 
so  appointed  he  alleges  there  was  no  law  requii-ing,  as  a 
requisite  of  qualification,  that  they  should  give  bonds,  nor 
was  there  any  ordinance  of  said  city  to  that  effect  until 
long  after  said  appointment  of  defendant  was  made.  And 
defendant  also  admits  that  the  said  city  council  has  never 
appointed  or  confirmed  the  appointment  of  said  defendant 
to  said  office  of  chief  of  police  of  said  city,  the  duties  of 
whidi  he  is  now  exercising,  under  and  by  virtue  of  the 
appointment  made  as  aforesaid,"  with  a  general  denial  of 
all  of  the  other  allegations  of  the  petition. 

There  was  no  other  pleading  filed  in  the  case,  but  the 
cause  was  argued  at  the  bar  as  upon  demurrer  to  the 
answer. 

A  general  demurrer  to  the  answer  presents  the  following 
question  :  Was  the  appointment  of  the  respondent  by  the 
board  of  fire  and  police  commissioners  of  the  city  of 
Omaha  to  the  office  of  chief  of  police  of  said  city,  under 
the  facts  and  circumstances  of  the  case  as  set  up  in  the 
answer,  legal? 

In  discussing  this  question  I  will  premise  by  saying 
that  at  the  time  of  the  passage  and  approval  of  the  act 
entitled  "  An  act  incorporating  metropolitan  cities  and  de- 
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fining;  regulating  and  prescribing  their  powers  and  gov- 
ernment/' Omaha  was  a  city  of  the  first  class,  organized 
and  existing  under  and  having  for  its  charters  an  act  en- 
titled '^  An  act  to  incorporate  cities  of  the  first  class  and 
regulating  their  powers,  duties,  and  government/' approved 
March  1,  1881,  together  with  certain  amendments  thereto, 
all  constituting  chapter  13  of  the  Compiled  Statutes  of 
1885. 

The  act  first  above  referred  to  was  not  an  amendment,  but 
an  independent  statute  designed  to  be  perfect  in  itself,  and 
by  its  173d  section  repealed  the  act  last  above  referred  to, 
and  all  acts  amendatory  thereof,  as  well  as  all  acts  and 
parts  of  acts  in  conflict  therewith.  It  contains  an  emer- 
gency clause,  and  therefore  took  effect  and  became  of 
force  immediately  upon  its  passage. 

By  the  terms  of  the  first  section  the  said  act  is  made  to 
apply  to  all  cities  of  the  state  now  having  a  population  of 
sixty  thousand  inhabitants  or  more,  as  shown  by  the  state 
census  of  1885,  and  all  cities  which  shall  hereafter  have 
attained  a  population  of  sixty  thousand  inhabitants,  or 
upwards.  The  second  section  provides  in  what  manner 
such  cities  as  shall  hereinafter  have  attained  the  necessary 
number  of  inhabitants  shall  be  brought  within  the  opera- 
tion of  said  act. 

There  is  no  provision  of  said  act  in  terms  continuing 
any  officer  or  policeman  appointed  under  the  former  char- 
ter in  office  under  the  new  one,  but  they  would  doubtless 
so  continue  upon  general  principles  of  law  and  by  neces- 
sity, until  the  election  or  appointment  of  their  successors, 
under  the  new  charter.  But  with  this  qualification  it  is 
clearly  the  intent  and  within  the  scope  of  the  act  to  estab- 
^  lish  a  new  government  for  the  class  of  cities  thereby 
established. 

Section  146  is  devoted  to  the  establishment  of  a  depart- 
ment of  fire  and  police  for  the  new  class  of  metropolitan 
cities,  and  is  in  the  following  words  : 
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"  In  each  city  of  the  metropolitan  class  there  shall  be  a 
board  of  fire  and  police,  to  consist  of  the  mayor  [who 
shall  be  ex  officio  chairman  of  said  board]  and  four  elect- 
ors of  said  city,  to  be  appointed  by  the  governor.  The 
governor  shall  appoint  as  the  commissioners  above  four 
citizens,  not  more  than  two  of  whom  shall  be  of  the  same 
political  party.  Two  of  them  of  different  political  party 
faitli  and  allegiance  shall  be  designated  in  their  appoint- 
ment to  serve  for  two  years,  and  the  other  two,  also  of 
different  political  party  faith,  shall  be  designated  to  serve 
for  four  years.  And,  thereafter,  at  the  expiration  of  said 
term,  and  each  period  of  two  years,  the  governor  shall  ap- 
point two  members  of  said  board. 

"  For  official  misconduct  the  governor  may  remove  any 
of  said  commissioners;  and  all  vaqancies  in  said  board  by 
death,  resignation,  or  removal,  shall  be  filled  by  the  gov- 
ernor for  the  unexpired  term,  and  all  vacancies  from  what- 
ever cause  shall  be  so  filled  that  not  more  than  two  of  the 
members  of  said  board  shall  be  of  the  same  political  party, 
or  so  reputed.  All  powers  and  duties  connected  with  and 
incident  to  the  appointment,  removal,  government,  and 
discipline  of  the  officers  and  members  of  the  fire  and  police 
departments  of  the  city,  under  such  rules  and  regulations 
as  may  be  prescribed  by  ordinance,  shall  be  vested  in  and 
exercised  by  said  board.  A  majority  of  said  board  shall 
constitute  a  quorum  for  the  transaction  of  business,  and,  in 
the  absence  of  the  commissioner  of  fire  and  police,  the 
mayor  shall  act  as  chairman.  Before  entering  upon  their 
duties  each  of  said  officers  shall  take  and  subscribe  an  oath, 
to  be  filed  with  the  city  clerk,  faithfully,  impartially,  hon- 
estly, and  to  the  best  of  his  ability,  to  discharge  his  duties 
as  a  member  of  said  board,  and  that  in  making  appoint- 
ments, or  considering  promotions  or  removals,  he  will  not 
be  guided  or  actuated  by  political  motives  or  influences, 
but  will  consider  only  the  interests  of  the  city,  and  the 
success  and  effectiveness  of  said  departments.     The  board 
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of  fire  and  police  shall  have  power^  and  it  shall  be  the  duty 
of  said  board  to  appoint  a  chief  of  the  fire  department^ 
an  assistant  chief  of  the  fire  department^  and  such  other 
ofiicers  of  the  fire  department  as  may  be  deemed  necessary 
for  its  proper  direction,  management,  and  regulation,  and 
under  such  rules  and  regulations  as  may  be  prescribed  by 
ordinance ;  said  board  may  remove  such  officers,  or  any 
of  them,  whenever  said  board  shall  consider  and  declare 
such  removal  necessary  for  the  proper  management  or 
discipline,  or  for  the  more  eflective  working  or  service  of 
said  department.  The  board  of  fire  and  police  shall  also 
employ  such  firemen  and  assistants,  or  may  authorize  the 
chief  of  the  fire  department  so  to  do,  as  may  be  proper 
and  necessary  for  the  effective  service  of  said  department 
to  the  extent  and  limit  that  the  funds  provided  by  the 
mayor  and  council  for  that  purpose  will  allow.  The 
board  of  fire  and  police  shall  have  power,  and  it  shall  be 
the  duty  of  said  board  to  appoint  a  chief  of  police  and 
such  other  officers  and  policemen,  to  the  extent  that  funds 
may  be  provided  by  the  mayor  and  council  to  pay  their 
salaries,  as  may  be  necessary  for  the  proper  protection  and 
efficient  police  of  the  city,  and  as  may  be  necessary  to  pro- 
tect citizens  and  property  and  maintain  peace  and  good 
order.  The  chief  of  police  and  all  other  police  officers 
and  policemen  shall  be  subject  to  removal  by  the  board  of 
fire  and  police,  under  such  rules  and  regulations  as  may 
be  prescribed  by  ordinance,  whenever  said  board  shall  con- 
sider and  declare  such  removal  necessary  for  the  proper 
management  or  discipline,  or  for  the  more  effective  work- 
ing or  service  of  the  police  department.  It  shall  be  the 
duty  of  said  board  of  fire  and  police  to  adopt  such  rules 
and  regulations  for  the  guidance  of  the  officers  and  men 
of  said  departments,  and  for  the  appointment,  promotion, 
removal,  trial,  or  discipline  of  said  officers  and  men,  as 
said  board  shall  consider  proper  and  necessary,  and  when 
said  rules  and  r^ulations  shall  be  approved  by  the  mayor 
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and  council,  they  shall  have  the  same  force  and  effect  as 
ordinances,  and  can  only  be  changed  by  and  with  the  con- 
sent of  the  mayor  and  council.  The  said  board  of  fire 
and  police  shall  have  such  further  powers  and  perform 
such  other  duties  as  may  be  authorized  or  defined  by 
ordinance." 

There  can  be  no  doubt  of  the  object,  meaning,  and  intent 
of  this  section.  While  it  is  true  that  the  act  contains  pro- 
visions outside  of  it  under  which  the  mayor  and  council 
could  find  authority  for  the  establishment  of  a  system  of 
police  and  the  appointment  of  police  officers,  yet  it  by  no 
means  follows  that  this  section  can  be  rejected  in  constru- 
ing the  act,  nor  can  it  be  done  with  due  regard  to  sound 
rules  of  construction.  Our  object  is  to  arrive  at  the  real 
intent  and  meaning  of  the  legislature  in  drafting  and  enact- 
ing the  statute.  In  reading  it  for  that  purpose  we  are  not 
at  liberty  to  reject  any  of  its  words,  if  a  meaning  can  be 
attached  to  them  consistent  with  tlie  general  scope  and 
purpose  of  the  act.  But  we  find  provisions  somewhat  con- 
flicting with  each  other.  We  have  seen  that  section  145 
makes  it  the  duty  of  the  governor  to  appoint  four  commis- 
sioners, who  together  with  the  mayor  shall  constitute  a 
board  of  fire  and  police,  and  it  is  made  the  duty  of  said 
board  to  appoint  a  chief  of  police  for  such  city,  and  gener- 
ally vests  in  said  board  all  powers  and  duties  connected 
with  and  incident  to  the  appointment,  removal,  govern- 
ment, and  discipline  of  the  officers  and  members  of  the  '*'  * 
police  department.  We  also  find  section  53  in  the  follow- 
ing language : 

*^Sec.  53.  The  mayor  and  council  shall  have  power  to 
establish,  r^ulate,  and  support  night  watch  and  police, 
and  to  define  the  duties  thereof,  except  as  otherwise  herein 
specially  provided." 

Now  this  a  general  provision  which  it  is  suggested  would 
furnish  authority  for  a  police  establishment  for  any  city  of 
the  metropolitan  class  were  section  145  expunged  from  the 
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statute.  This,  I  think,  would  be  so,  and  yet  it  by  no 
means  follows  that,  with  both  sections  in  the  act,  145  does 
not  contain  by  far  the  more  studied,  elaborate,  and  perfect 
expression  of  the  will  of  the  legislature.  Moreover  it  is 
believed  to  be  a  sound  rule  of  construction  in  law  and  logic, 
that  general  provisions  will  give  way  to  the  force  of  special 
enactment,  when  the  latter  is  broad  and  dear  enough  to 
cover  the  whole  ground  and  express  the  undoubted  inten- 
tion of  the  legislature. 

It  is  urged  that  the  appointment  of  fire  and  police  com- 
missioners, and  they,  acting  together  with  the  mayor,  ap- 
pointing a  chief  of  police  for  the  city,  is  the  imposition 
by  the  state  upon  the  city  of  taxes  for  corporate  purposes^ 
andy  hence,  in  violation  of  the  latter  clause  of  section  7  of 
article  IX.  of  the  constitution,  which  reads:  "The  legisla- 
ture shall  not  impose  taxes  upon  municipal  corporations 
or  the  inhabitants  or  property  thereof  for  corporate  pur- 
poses.'^ 

Section  79  of  the  act,  among  other  things,  empowers 
the  mayor  and  council  "to  levy  and  collect  on  all  such 
property,  for  the  sole  and  exclusive  purpose  of  main- 
taining and  paying  the  police  department  of  any  such  city, 
not  to  exceed  five  mills  on  the  dollar  valuation  in  any  one 
year,  taxes  levied  for  such  purpose  to  constitute  a  special 
fund  for  said  purpose."  And  it  was  stated  by  counsel  at 
the  argument,  and  not  denied,  that  the  mayor  and  council 
of  the  city  of  Omaha  have  acted  under  such  ;*uthority  and 
levied  a  tax  for  the  current  half  year  sufficient  to  provide 
ample  funds  for  the  support  of  the  police  department. 
Section  167  fixes  the  salaries  of  officers  in  cities  of  the 
metropolitan  class,  including  the  chief  of  police.  These 
funds  will  doubtless  be  appropriated  and  disbursed,  and 
the  same  rate  of  salary  paid  to  a  chief  of  police,  whether 
the  respondent  or  any  other  appointee  of  the  board  of  fire 
and  police  commissioners  continues  to  fill  the  office,  or  gives 
way  to  the  appointee  of  the  mayor  and  council.     So  far  as 
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the  current  half  year  is  ooncemed^  the  tax  has  already  been 
imposed  by  the  city  authorities  acting  under  the  provisions 
of  the  law,  a  line  of  action  which  does  not  seem  to  have 
been  rendered  either  more  or  less  necessary  by  reason  of 
the  peculiar  provisions  of  section  145,  or  the  action  of  the 
state,  or  of  any  of  its  officers  or  appointees  thereunder. 

Section  145  also  provides  that  before  entering  upon 
their  official  duties  the  said  commissioners  of  fire  and  police 
shall  take,  subscribe,  and  file  with  the  city  clerk  a  certain 
and  peculiar  official  oath  therein  prescribed.  The  section 
does  not  provide  that  they  shall  give  an  official  bond.  In 
the  answer  it  is  alleged  that  at  the  time  of  the  appointment 
of  respondent  by  the  said  board  there  was  no  ordinance  of 
said  city  requiring  the  members  of  said  board  to  give 
bonds.  This  allegation  standing  as  a  demurrer,  is  taken  as 
true. 

It  is  contended  by  counsel  for  the  relator  that  the  ap- 
pointment of  the  members  of  the  board  of  fire  and  police 
commissioners  by  the  governor  is  void,  for  the  reason  that 
such  appointment,  was  not  made  by  and  with  the  advia> 
and  consent  of  the  senate,  and  to  this  point  section  10  of 
article  V.  of  the  constitution  is  cited.  Said  section  is  as 
follows : 

"  Sec.  10.  The  governor  shall  nominate,  and  by  and 
with  the  advice  and  consent  of  the  senate  (expressed  by  a 
majority  of  all  the  senators  elected,  voting  by  yeas  and 
nays),  appoint  all  officers  whose  offices  are  established  by 
this  constitution,  or  which  may  be  created  by  law,  and 
whose  appointment  or  election  is  not  otherwise  by  law  or 
herein  provided  for,  and  no  such  officer  shall  be  appointed 
or  elected  by  the  legislature." 

The  language  of  the  act  is,  *^  The  governor  shall  appoint,'^ 
etc.,  without  the  qualification  that  such  appointment  shall 
be  dependent  upon  the  advice  and  consent  of  the  senate. 
These  officers'  offices  are  created  by  law,  but  their  appoint- 
ment is  by  law  otherwise  provided  for  than  in  the  mode 
30 
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pointed  out  in  the  section  of  the  constitution  quoted.  The 
contention  is,  that  it  would  be  competent  for  the  statute 
to  have  designated  some  other  officer  or  person  to  make 
these  appointments,  in  which  case  the  advice  and  consent 
of  the  senate  would  not  be  required,  but  that  it  is  incom- 
petent for  a  statute  to  clothe  the  governor  with  power  to 
make  appointment  of  any  officer,  without  such  qualification 
and  restriction.  I  know  of  no  reason,  nor  has  anj  been 
suggested,  for  this  distinction.  And  while  the  argument 
de  conveniance  may  not  be  admisdible  in  discussing  a  con- 
stitutional question,  some  consideration  is  due  to  the  gen- 
eral understanding  and  practice  in  this  state,  where  it  will 
not  be  denied  that,  throughout  its  history,  not  a  session  of 
the  legislature  has  passed  without  the  passage  of  laws  in 
terms  similar  to  the  one  now  under  consideration,  and  their 
execution  by  the  governor  without  submitting  his  appoint- 
ments to  the  senate.  I  need  only  instance  the  cases  of 
notaries  public,  the  officers  of  the  military  staff,  and  the 
several  district  judges  whose  appointment  have  become 
necessary  to  supply  tlie  new  judicial  districts,  and  the  addi- 
tional judges  to  old  ones,  as  from  time  to  time  provided  by 
law. 

It  is  further  objected  that  the  legislature  has  no  power 
to  make  party  affiliation  a  qualification  for  office.  Speak- 
ing for  myself  alone,  I  am  quite  inclined  to  agree  with 
counsel  in  this  objection,  and  yet  I  think  that  the  language 
of  the  act  out  of  which  this  objection  springs  must  be  re- 
garded as  directory  merely ;  that  it  spent  its  entire  force 
upon  the  governor,  and  that  the  appointments  made  by 
him  under  the  provisions  of  the  section  where  such  lan- 
guage occurs  are  neither  more  nor  less  legal,  to  whatever 
party,  or  no  party,  such  appointees  or  either  of  them 
belong. 

In  the  case  of  The  People  v.  Hurlbut,  24  Mich.,  93, 
cited  by  counsel  for  the  relator,  Judge  Cooley,  in  deliv- 
ering his  opinion,  speaking  upon  a  branch  of  said  case 
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involving  a  question  almost  identical  with  the  one  we  are 
now  oonsideringy  said :  '^Nor  can  the  whole  act  be  void 
because  of  the  provision  that  the  appointees  under  it  shall 
be  members  of  two  certain  political  parties.  That  provis- 
ion, so  far  as  it  was  designed  to  control  appointments  for 
the  future,  is  simply  nugatory,  because  the  legislature  on 
general  principles  have  no  power  to  make  party  affiliation 
a  qualification  for  office.  But  so  far  as  the  provision  can 
be  r^arded  as  a  declaration  that  the  appointees  named  have 
been  selected  because  they  sustained  the  specified  party  re- 
lations, we  need  only  say  that  where  a  right  of  choice 
exists,  an  election  cannot  be  held  void  because  of  the 
reasons  assigned  for  the  choice  made,'^  etc.  I  therefore 
come  to  the  conclusion  that  the  above  question,  as  raised 
by  the  demurrer,  must  be  answered  in  the  affirmative. 

Counsel  for  relator  also  raise  certain  constitutional  ques- 
tions to  the  right  of  the  respondent  to  the  said  office,  which 
may  be  resolved  into  the  following  proposition  : 

Is  the  provision  of  the  act  in  question,  making  it  the 
duty  of  the  governor  to  appoint  the  commissioners  of  fire 
and  police  for  metropolitan  cities,  repugnant  to  the  con- 
stitution ? 

On  this  point,  counsel  in  the  brief  say  :  ^^  It  is  contrary 
to  the  general  policy  of  the  constitution,  with  r^ard  to 
municipal  corporations  ;  a  constitution  that  has  so  guarded 
their  interests  that  it  has  inhibited  the  legislature  from 
authorizing  the  construction  of  a  street  railway  upon  their 
streets  vnthout  the  consent  of  the  corporation.'^  This 
citation  from  the  constitution,  taken  together  with  the 
fact  that  they  make  no  other  therefrom,  would  indicate, 
even  had  they  not  so  stated  at  the  bar,  that  this  point  is 
predicated  upon  the  spirit  of  the  constitution,  and  not 
upon  the  letter  of  any  specific  provision. 

It  is,  no  doubt,  the  general  spirit  of  our  constitution  and 
institutions,  and  in  accord  with  the  habits  and  traditions  of 
our  people,  that  the  inhabitants  of  every  subdivision  of  the 
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state  shall  have  an  equal  share  and  responsibility  in  public 
affairs,  so  far  as  the  same  shall  have  been  found  conducive 
to  the  public  safety,  the  preservation  of  the  public  peace, 
and  the  conservation  of  the  public  morals,  and  in  every 
case  of  doubt  in  construing  a  statute,  where  such  construc- 
tion might  turn  upon  the  recognition  and  fostering  of  such 
spirit,  no  court  would  be  blind  to  its  duty  in  that  behalf. 
And  yet  it  is  the  boast  of  the  American  people  in  every 
state  that  they  live  under  a  written  constitution  and  do  not 
look  for  a  guaranty  of  their  rights  or  liberty  to  any  intan- 
gible code  of  traditions,  or  the  opinions  or  constructions  of 
any  man  or  set  of  men. 

Municipal  corporations,  in  the  sense  of  cities  are  several 
times  mentioned  in  the  constitution.  An  article,  the  XII.^ 
is  devoted  to  them,  but  only  to  prohibit  them  from  becoming 
subscribers  to  or  owners  of  stock  in  any  railroad  or  private 
corporation.  Again,  by  section  6  of  Article  IX.,  the  leg- 
islature is  limited  in  its  power  to  vest  them  with  the  power 
to  make  local  improvements,  etc,  and  in  the  section  cited 
by  counsel  they  are  guaranteed  the  right  to  vote  upon  the 
subject  of  street  railways  running  thro\igh  their  respective 
streets.  But  in  none  of  these  provisions,  nor  in  any  other 
which  the  limited  time  at  my  command  has  enabled  me  to 
find,  is  there  any  indication  of  the  mind  of  the  framers  of 
the  constitution  or  the  people  who  ratified  it  to  guarantee 
to  the  voters  of  cities  of  any  class  the  right  to  a  voice  in 
choosing  their  municipal  officers. 

Section  7  of  Article  XIII.  of  the  constitution  provides 
for  the  time  of  holding  the  general  election  for  each  year, 
except  the  one  at  which  said  constitution  was  to  be  sub- 
mitted for  ratification,  and  that  at  such  election  all  state, 
district,  county,  precinct,  and  township  officers  by  the  con- 
stitution or  laws  made  elective  by  the  people,  except  school 
district  officers,  and  municipal  officers  in  cities,  villages, 
and  towns,  '^  shall  be  elected  at  a  general  election  to  be 
held  as  aforesaid.'^     This  provision  recognizes  the  fact  that 
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all  municipal  officers  which  were  elective  were  made  so  by 
the  legislature,  and  in  my  view  is  to  some  extent  a  reoog* 
nition  by  the  framers  of  the  constitution  of  the  plenary 
power  of  the  legislature  over  the  subject. 

But,  to  return  to  the  subject  of  the  general  spirit  of  the 
constitution  and  of  our  institutions,  I  have  above  stated 
that  it  was  the  general  spirit  of  our  constitution  and  insti- 
tutions, and  in  accord  with  the  habits  and  traditions  of  our 
people,  that  the  inhabitants  of  every  subdivision  of  the 
state  should  have  an  equal  share  and  responsibility  in  pub- 
lic affairs,  so  far  as  the  same  shall  have  been  found  condu- 
cive to  the  public  safety,  the  preservation  of  the  public 
peace,  and  the  conservation  of  the  public  morals.  It  is, 
doubtless,  the  duty  of  the  courts  in  all  proper  cases  to  give 
full  weight  and  due  consideration  to  the  above  sources  of 
construction  ;  but  courts  cannot  take  judicial  notice  of  the 
condition  of  the  public  safety  or  the  public  morals  in  any 
class  of  cities  or  other  locality  of  the  state.  These  are 
political  matters,  for  the  consideration  of  the  l^islative 
and  executive  departments.  The  state  is  the  unit  of  polit- 
ical power,  and  is  responsible  through  its  legislature  and 
executive  for  the  preservation  of  the  peace,  morals,  educa- 
tion, and  general  welfare  of  the  people,  and  in  the  dis- 
charge of  the  duties  necessary  for  these  purposes  they  are 
limited  only  by  the  supreme  constitution  of  the  govern- 
ment, the  laws  passed  pursuant  thereto,  and  our  own  con- 
stitution and  laws. 

I  therefore  reach  the  conclusion  that  the  provision  of  the 
said  act  making  it  the  duty  of  the  governor  to  appoint  a 
board  of  fire  and  police  commissioners  for  cities  of  the 
metropolitan  class  is  not  repugnant  to  the  constitution. 
The  application  is  therefore  denied,  and  the  cause  dis- 
missed. 

Judgment  accordingly. 

The  other  judges  concur. 
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The  State,  ex  rel.  Edward  W.  Simeral,  v.  L.  M. 
Bennett,  C.  Hartman,  Howard  B.  Smith,  and 
G.  I.  Gilbert,  defendants. 

By  the  Court. 

The  questions  presented  in  this  case  are  identical  with 
those  involved  in  the  case  of  The  State^  ex  reL  Edward  W. 
Simeraly  County  Attorney  of  Douglas  County ^  v.  Webber  8, 
Seaveyy  rey[>ondent,  disposed  of  at  the  present  term,  ante 
p.  454,  and  its  decision  will  follow  that  case. 

The  application  is  therefore  denied,  and  the  cause  dis- 
missed. 

Judgment  accordingly. 


James  B.  Eby,  M.  A.  Eby,  Louis  R.  Eby,  Joseph  M. 
Brannan,  Cornelius  D.  Ryan,  Horatio  R. 
Taylor,  Thomas  Barnett,  D.  T.  Hedges,  and 
D.  T.  Hedges,  surviving  partner  of  C.  E.  and 
D.  T.  Hedges,  plaintiffs  in  error,  v.  John 
Ryan,  defendant  in  error. 

1.  Mortgage:  extension  of  time  fob  payment:  foreclos- 
UBE:  PLEADING.  K  execated  to  R.  a  real  estate  mortgage  to 
secure  the  payment  of  a  promissory  note  at  maturity.  Sub- 
sequent thereto,  upon  a  sufficient  consideration,  R.  extended 
the  time  of  payment  to  five  years  from  the  time  of  the  ma- 
turity of  the  note.  Prior  to  the  expiration  of  the  extended  term 
R.  brought  suit  for  the  foreclosure  of  the  mortgagei  but  in  his 
petition  made  no  reference  to  the  agreement  for  extension,  nor 
alleged  any  default  thereunder.  T.  and  C.  D.  R.,  subsequent 
purchasers,  who  were  made  defendants,  answered,  setting  up 
the  extension  and  their  purchase  on  the  faith  thereof.  K.  de- 
murred to  these  answers  as  not  containing  facts  sufficient  to 
constitute  a  defense.  Held,  That  the  averments  of  the  answeis 
were  sufficient  to  constitute  a  defense. 
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2,    :    :    CONSIDSBATIOK.    A  new  agreement,  upon  a 

Bufficient  consideration,  extending  the  time  of  the  payment  of  a 
note  and  mortgage  to  a  day  certain,  has  the  effect,  in  equity,  of 
modifying  the  original  condition  of  the  mortgage  to  the  same 
extent  as  if  the  terms  of  the  new  agreement  were  incorporated 
into  the  condition,  and  where  it  is  claimed  that  a  defiinlt  has 
occurred  after  the  extension  hy  which  the  mortgagor  would  be 
entitled  to  a  forecloenre,  such  default  should  be  alleged  in  the 
petition  in  order  to  state  a  cause  of  action. 

Error  to  the  district  court  for  Dakota  county.  Tried 
below  before  Crawford,  J. 

Mell  C.  Jay  and  W,  E.  Gantty  for  plaintiffs  in  error, 
dted :  Burt  v.  Saxon^  1  Hun.,  551.  2  Jones  on  Mortgages, 
Sees.  1189-1191.  Hilliard,  Sees.  449,  585.  UnUm  Cm- 
tral  Life  Ins.  Oo.  v.  Bonnell,  36  Ohio  State,  365.  Max- 
weirs  PL  and  Pr.,  310,  311.  1  Bate's  Pleading,  577. 
Seh&be  v.  Kennedy ^  25  N.  W.  R.,  646. 

Joyy  Wright  &  Hudson,  for  defendant  in  error,  cited  : 
1  Nash  PL  &  Pr.,  344.  2  Estee  PL  &  Pr.,  250.  Max- 
well's PL  &  Pr.,  250.  Pope  v.  Hooper,  6  Neb.,  180. 
Mundy  v.  WhiUemore,  15  Id.,  650.  Miller's  PL  &  Pr.j 
173.     Insurance  Oo.  v.  BonneU,  35  Ohio  State,  365. 

Beese,  J. 

This  action  was  commenced  in  the  district  court  by  de- 
fendant in  error  for  the  foreclosure  of  a  real  estate  mort- 
gage given  by  James  B.,  M.  A.,  and  Lewis  R.  Eby  to 
secure  the  payment  of  their  joint  promissory  note  for  the 
sum  of  $2,000.  The  note  was  executed  on  the  18th  day 
of  November,  1881,  due  five  years  after  its  date,  with 
interest  at  ten  per  cent  per  annum,  payable  annually.  The 
mortgage  is  in  the  usual  form,  and  contains  a  provision 
that  if  the  interest  "is  not  paid  when  the  same  is  due, 
then,  and  in  that  case,  the  whole  of  said  sum  and  interest 
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shall^  and  by  this  indenture  does,  immediately  become  due 
and  payable." 

The  action  was  instituted  on  the  24th  day  of  January, 
1887.  It  is  alleged  in  the  petition  that  no  part  of  the  note 
has  been  paid,  except  the  interest  thereon,  up  to  the  18th 
of  November,  1884.  A  decree  is  prayed  for  the  amount 
due  upon  the  note.  The  other  defendants  are  made  parties 
to  the  suit  as  having  acquired  an  interest  in  the  property 
subsequent  to  the  execution  of  the  mortgage,  and  a  fore- 
closure of  such  interests  is  also  demanded. 

Defendant  Horatio  R.  Taylor  filed  hia  separate  answer, 
admitting  the  execution  and  delivery  of  said  note  and 
mortgage,  and  that  nothing  but  interest  to  Nov.  18,  1884, 
had  been  paid  on  said  note,  and,  further  answering,  al- 
lies, "That  on  or  about  the  second  day  of  November, 
1885,  James  B.  Eby  and  Louis  R.  Eby,  defendants  herein, 
and  Horatio  R.  Taylor,  this  defendant,  entered  into  an 
agreement  in  writing  concerning  the  sale  of  the  milling 
property  described  in  the  plaintiff's  petition. 

"That  said  agreement  was  filed  in  the  office  of  the  clerk 
of  Dakota  county,  Nebraska,  and  recorded  in  book  *  A,' 
page  302  of  and  a  copy  of  said  agreement,  marked 

exhibit '  A,'  is  hereunto  attached  and  made  a  part  of  this 
answer. 

"  By  the  conditions  of  said  agreement  the  above  named 
James  B.  Eby  and  Louis  R.  Eby,  for  and  in  consideration 
of  certain  things  hereinafter  mentioned  to  be  performed 
by  this  defendant,  agreed  to  assume  as  their  own  debt  the 
mortgage  now  held  by  John  Ryan  against  the  milling 
property  aforesaid,  and  if  they  can  not  pay  the  mortgage 
off  and  have  the  same  canceled  on  the  records  they  agree 
to  get  an  extension  of  the  mortgage  for  five  years. 

"  That  in  pursuance  of  said  agreement  the  said  James 
B.  Eby  and  Louis  R.  Eby  procured  and  obtained  from 
John  Ryan,  plaintiff  herein^  an  extension,  in  the  words 
and  figures  following,  to-wit : 
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'^  I  agree  to  extend  the  time  on  a  mortgage  and  note  I 
hold  against  the  Eby  Bros/  mill  property  for  three  years 
from  the  time  it  is  due,  providing  certain  improvements' 
are  made  that  are  now  on  record  on  the  county  records  be- 
tween Eby  Bros,  and  Horatio  R.  Taylor  are  done  on  said 
mill  property. 

"John  Ryan. 

''  That  this  defendant  has  performed  the  conditions  on 
his  part  to  be  performed,  as  required  by  said  article  of 
agreement,  to-wit,  to  put  in  the  mill  on  said  property 
above  described  three  double  sets  of  rolls,  and  the  machinery 
necessary  in  addition  to  put  the  mill  in  condition  such 
that  it  will  make  and  manu&cture  a  good  grade  of  flour ; 
and  that  the  said  H.  R.  Taylor  shall  place  the  mill  in  a 
condition  that  it  will  manufacture  a  good  grade  of  flour, 
within  six  months  from  the  date  of  this  contract. 

"  That  in  pursuance  of  the  said  article  of  agreement  the 
deed  held  in  escrow  (according  to  contract  between  Eby 
Bros,  and  H.  R.  Taylor)  was  delivered  to  this  defendant 
and  filed  for  record  on  the  19th  day  of  April,  1886,  and 
record  in  deed  book  *  O/  page  285.    ■ 

•'That  after  the  conveyance  of  the  undivided  one-half 
interest  in  the  mill  property  aforesaid  by  a  deed  of  general 
warranty  from  James  B.  Eby,  M.  A.  Eby,  and  Louis  R. 
Eby  to  Horatio  R.  Taylor,  this  defendant,  the  defendants, 
James  B.  Eby,  M.  A.  Eby,  and  Louis  R.  Eby,  conveyed 
to  Joseph  M.  Brannan  and  Cornelius  D.  Ryan  all  their 
right,  title,  and  interest  in  and  to  the  above  described 
property  by  a  deed  of  general  warranty,  bearing  date 
Sept.  10, 1886,  and  recorded  in  the  office  of  the  derk  of 
Dakota  county,  in  book  '  O,'  page  412." 

And  on  February  28,  1887,  Cornelius  D.  Ryan  filed 
his  separate  answer,  setting  up  the  same  defense,  and,  also, 
alleging  that  he  and  Joseph  Brannan  purchased  by  war- 
ranty deed  all  the  right  of  said  James  B.  Eby,  M.  A. 
Eby,  and  Louis  R.  Eby  to  the  said  real  estate^  and  that 
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their  purchase  was  made  in  good  faith  and  on  the  strength 
of  the  agreement  of  plaintiff  to  extend  the  time  of  the 
payment  of  said  note  and  mortgage. 

The  answers  of  defendants  Hedges  relate  to  a  mistake 
in  the  description  of  the  property  in  the  mortgage,  and  have 
no  further  connection  with  this  case. 

May  9,  1887,  plaintiff  filed  a  general  demurrer  to  the 
answers  of  H.  R.  Taylor  and  C.  D.  Ryan,  which  the  court 
sustained,  and  on  proofs  adduced  rendered  a  decree  of  fore- 
closure for  the  sum  of  $2,520.88. 

The  defendants  bring  this  case  to  this  court  by  proceed- 
ings in  error,  and  allege  that  the  court  erred  : 

1st.  In  sustaining  the  demurrer  to  the  answers  of  C. 
D.  Ryan  and  Horatio  R.  Taylor; 

2d.  The  court  erred  in  its  findings  in  said  cause,  for 
the  reason  that  no  facts  are  set  forth  in  said  petition  on 
which  to  base  the  same ;  and 

3d.  The  court  erred  inr  endering  judgment  for  plaint- 
iff and  against  defendants. 

The  petition  filed  by  defendant  in  error  was  in  the  usual 
form  for  declaring  upon  a  matured  note  and  mortgage. 
No  reference  is  made  to  the  agreement  to  extend  the  time 
of  payment,  and  hence  no  reference  to  a  failure  on  the  part 
of  plaintiffs  in  error  to  comply  with  the  terms  of  the  con- 
tract by  which  the  time  of  payment  was  extended.  The 
answers  presented  this  issue. 

By  them  the  contract  of  extension  is  pleaded,  their  re- 
liance thereon  at  the  time  of  their  purchase,  and  that  by  the 
terms  thereof  the  note  has  not  matured.  These  allegations 
are  admitted  by  the  demurrer.  The  question  then  is,  do 
they  present  a  defense  to  the  case  presented  by  the  petition 
of  defendant  in  error? 

It  is  not  contended,  nor  could  it  be,  that  there  was  not 
sufficient  consideration  to  sustain  the  agreement  to  extend 
the  time  of  the  maturity  of  the  note  and  mortgage.  The 
time  of  payment  being  extended,  tlie  right  to  foreclose 
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is  suspended  until  the  expiration  of  the  extended  term,  unless 
default  be  thereafter  made.  The  extension  of  the  time  of 
payment  has  the  effect  in  equity  of  modifying  the  original 
condition  of  the  mortgage  to  the  same  extent  as  if  the 
terms  of  the  new  agreement  were  incorporated  into  the 
condition.  Insurance  Company  v.  Bonnell,  35  O.  S.,  365. 
It  follows  that  if  defendant  in  error  had  the  right  to  fore- 
close the  mortgage,  it  existed  by  virtue  of  some  default 
occurring  subsequent  to  the  agreement  for  extension.  This 
being  true,  the  default  should  have  been  allied  in  the 
petition.  2  Jones  on  Mortgages,  section  1452.  But  this 
was  not  done.  The  answers  set  up  the  fact  of  the  exten« 
sion  of  time,  and  this  was  admitted  by  the  demurrer. 
Therefore,  on  the  face  of  the  pleadings  there  was  no  default, 
and  hence  no  cause  of  action.  The  demurrer  should, 
therefore,  have  been  overruled. 

The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  the  cause  remanded,  with  leave  to 
defendant  in  error,  in  case  the  interest  is  not  paid,  to  file 
an  amended  petition,  upon  payment  of  all  costs. 

Reversed  and  bemanded. 

The  other  judges  concur. 
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The  Omaha,  Niobrara  &  Black  Hills  Eailhoad 
Company,  plaintiff  in  error,  v.  James  O'Don- 

NELL,  defendant  IN  ERROR. 

22    475 

TSfew  Trial :    vebdict  set  aside:    new  verdict.    Where  a    ^  ^' 
cause  is  tried  to  a  jury  and  their  yerdict  is  set  aside  and  a  new      ^  t\l\ 
trial  granted,  and  the  second  trial  results  in  substantially  the    1  ^  "^^^l 
same  yerdict,  upon  which  a  judgment  is  rendered  by  the  trial 
court,  and  for  the  reversal  of  which  proceedings  in  error  ai« 
prosecuted  in  the  supreme  court,  a  petition  in  error  being  also 
filed  by  defendant  in  error,  by  which  he  seeks  to  have  judgment 
rendered  on  the  first  verdict,  the  action  of  the  district  court  will 
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not  be  difltarbed,  it  being  apparent  that  the  last  Terdict  was 
snfflcieat  to  oover  the  damage  proven  on  either  trial. 
^.  Bailroads :  nkgliokncs  in  kot  oitino  signals.  The  fidl- 
nre  of  aervants  of  a  railroad  company  to  give  the  statntory  sig- 
nals at  a  crossing  when  mnning  at  a  high  rate  of  speed  and  not 
npon  the  regular  time  for  the  train,  are  to  be  considered  in  de- 
ciding whether  such  company  was  guilty  of  negligence,  and 
whether  a  person  inj  nred  at  the  crossing  nsed  dne  care  in  attempt- 
ing to  cross. 

3.      :     NBGLIOENCB  IN  CBOSSING  :     QUESTION  FOE  JUBT.  The 

question  as  to  whether  a  person  injured  by  a  passing  train  at  a 
railroad  crossing  was  guilty  of  negligence  in  attempting  to  cross 
is  usually  a  question  of  fact  to  be  decided  upon  all  the  ciieum- 
stances  of  the  case  as  shown  by  the  evidence. 

4.  Instructions.      Where  no  objections  were  made  to  the  instmc- 

tions  in  the  motion  for  a  new  trial,  they  cannot  be  considered  by 
the  supreme  court    Sehreekengad  «.  Ealpf  16  Neb.,  510. 

Error  to  the  district  court  for  Platte  county.  Tried 
below  before  Post,  J. 

A.  J.  Poppldon,  J.  8.  Shropshire,  and  W.  iJ.  KeUy,  for 
plaintiff  in  error,  cited:  1  Bedfield  Railways,  548. 
Shearman  &  Bedfield  Negligence,  578.  Stevens  v.  R.  R. 
Cb.,  18  N.  Y.,  422.  Qmt.  Imp.  Oo.  v.  Stead,  95  U.  S., 
165.  R.  R.  Oo.  V.  Houston,  Id.,  697.  Pence  v.  R.  R.  Ob., 
19  N.  W.  R.,  785.  Chase  v.  R.  R.  Oo.,  5  Atlantic  Rep., 
771.     WiUiamsv.  R.  R.  Cb.,  24  N.  W.  R.,  422. 

McAllister  Brothers  and  Sampson  &  MtUett,  for  defend- 
ant in  error,  cited:  Railroad  Oompany  v.  Stout,  17  Wall., 
657.  A.  &  N.  R.  R.  Oo.  v.  Bailey,  11  Neb.,  332.  C% 
of  Lincoln  v.  GillUan,  18  Id.,  115.  Hutchinson  v.  R.  R., 
21  N.  W.  R.,  212.  Greany  v.  R.  R.  Oo.,  5  N.  E.  R., 
425.     Ernst  v.  R.  R.  Co.,  85  N.  Y.,  9. 

Reese,  J. 

This  action  was  instituted  in  the  district  court  of  Platte 
county,  for  damages  sustained  bj  plaintiff  resulting  from 
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personal  injury  and  the  destruction  of  his  team,  hames^^ 
and  wagon,  at  a  railroad  crossing  at  the  town  of  St.  Ed- 
wards, on  the  line  of  the  railroad  of  plaintiff  in  error. 
The  cause  was  tried  to  a  jury,  who  returned  a  verdict  in 
favor  of  defendant  in  error  for  $6,500.  This  verdict  was 
set  aside  by  the  district  court,  and  a  new  trial  granted* 
On  the  second  trial  a  verdict  was  returned  in  favor  of  de- 
fendant in  error  for  $6,000.  A  motion  for  a  new  trial  was 
filed,  assigning  two  grounds  therefor :  First,  ''The  verdict 
is  not  sustained  by  the  evidence,  and  is  contrary  to  law.'* 
Second, ''  For  errors  of  law  occurring  at  the  trial,  and  duly 
excepted  to  by  defendant." 

This  motion  was  overruled,  and  judgment  rendered  on 
the  verdict.  Plaintiff  in  error  brings  the  cause  into  this 
court  by  proceedings  in  error.  Defendant  in  error  alleges 
error  in  the  action  of  the  district  court  in  setting  aside  the 
first  verdict,  and  asks  that  that  order  be  set  aside  and  judg- 
ment rendered  thereon.  It  is  conceded  that  the  first  ver- 
dict was  set  aside  for  the  sole  reason  that  the  evidence  was 
not  sufficient  to  sustain  it,  and  that  the  evidence  upon  that 
trial  was  substantially  the  same  as  on  the  last.  We  do  not 
think  it  necessary  to  enter  into  a  discussion  of  the  testimony 
adduced  upon  the  first  trial,  for  the  reason  that  the  result 
of  the  second  one  was  substantially  the  same,  and  for  the 
further  reason  that  it  could  not  be  said  that  there  was  an 
abuse  of  discretion  in  the  action  of  the  court.  To  this 
may  be  added  the  further  reason  that  it  is  apparent  that  the 
last  verdict  was  sufficiently  large  to  cover  the  damage 
proven  on  either  trial. 

The  sole  question  presented  by  this  record  is  as  to 
whether  the  verdict  is  sustained  by  the  evidence. 

The  testimony  upon  the  trial  shows  substantially  the  fol- 
lowing uncontroverted  facts :  Plaintiff's  railroad  is  con- 
structed through  the  village  of  St.  Edwards  upon  a  straight 
line  and  a  level  surface.  Defendant  resides  about  one-half 
mile  north  of  the  village,  and  on  the  east  side  of  the  rail- 
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boad  track,  the  direction  of  which  is  from  south-east  to 
north-west,  and  perhaps  about  one-half  mile  from  the 
track.  That  part  of  the  village  in  which  the  post-ofSce, 
stores,  etc.,  are  situated,  is  on  the  west  side  of  the  track, 
or  across  the  same  from  the  residence  of  defendant  in  error. 
The  crossing  is  at  the  section  line  on  the  north  boundary 
of  the  village,  and  about  one-half  mile  south-west  from 
defendant's  house.  On  the  day  on  which  the  accident  oc- 
curred, defendant  in  error  was  in  the  village  with  his  team 
and  wagon,  and  at  about  seven  o'clock  in  the  evening 
started  to  go  home.  The  point  from  which  he  started  was 
about  four  blocks  north-west  of  the  depot,  and  perhaps 
about  the  distance  of  one  block  from  the  track  of  plaint- 
iff's road.  His  first  direction  was  one  and  a  half  blocks 
west,  thence  four  blocks  north,  which  again  brought  him 
near  the  track,  parallel  with  the  track  to  the  north-west 
along  the  right  of  way  for  about  one  hundred  and  eighty 
yards  to  the  section  line  crossing,  where,  by  a  short  turn  to 
the  right,  he  sought  to  cross  the  railroad  track.  As  he  was 
in  the  act  of  crossing  the  track,  plaintiff's  train,  coming 
from  the  south-east,  struck  his  team  and  wagon,  killing 
both  horses,  breaking  the  wagon  and  harness,  and  injuring 
him.  The  r^ular  time  for  die  train  was  5:80  o'clock.  It 
was  therefore  about  one  and  a  half  hours  late.  Of  this 
fact  defendant  in  error  had  knowledge,  for  he  had  seen  the 
train  standing  at  the  depot,  about  three-quarters  of  a  mile 
south-east  from  the  place  of  the  accident,  some  little  time 
before  he  started  home,  but  he  testifies  that  he  had  been 
informed  by  what  he  considered  reliable  authority  that  the 
train  had  gone  before  he  started.  His  informant,  however, 
was  in  no  way  connected  with  the  railroad.  It  was  quite 
cold,  and  the  wind  was  blowing  strongly  from  the  north- 
west. There  was  but  the  one  train  per  day  running  each 
way,  the  return  train  going  south  in  the  morning. 

In  the  examination  of  the  question  presented — the  con- 
tributory negligence  of  defendant  in  error — it  must  not  be 
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forgotten  that  all  questions  of  fact  were  for  the  jury  to 
determine,  and  that  where  the  testimony  was  conflicting, 
it  was  for  them  to  decide  as  to  which  of  the  witnesses  were 
entitled  to  belief.  In  addition  to  the  forgoing  statement 
of  facts,  there  was  sufficient  evidence  to  support  the  find- 
ing that  the  train  was  running  at  an  unusually  high  rate 
of  speed,  and  that  no  signals  were  given  of  its  approach 
to  the  crossing.  That  when  defendant  in  error  approached 
the  track  before  turning  parallel  with  it,  he  looked  along 
the  track  and  saw  no  train,  and  that  he  again  looked  when 
about  half  way  from  there  to  the  crossing,  with  the  same 
results.  That  the  road  upon  which  he  was  driving  was 
very  rough  and  frozen  hard,  so  that  he  could  not  or  did 
not  hear  the  approach  of  the  train  as  it  came  up  in  his 
rear,  no  other  noise  being  made  by  it  than  the  exhaust  of 
steam,  and  that  caused  by  tlie  running  of  the  train — 
neitlier  bell  nor  whistle  being  used — ^aml  that  he  had  no 
knowledge  of  its  presence  until  he  was  on  the  track  and 
saw  it  not  more  than  fifty  feet  away,  bearing  down  upon 
him  at  what  some  of  the  witnesses  testified  to  be  double 
its  usual  rate  of  speed.  There  is  no  question  as  to  the 
fact  of  the  accident.  One  of  the  horses  was  thrown  upon 
the  right,  the  other  to  the  left  side  of  the  engine.  The  wagon 
was  thrown  from  the  track  with  great  force,  and  the  sound 
of  the  collision  was  heard  a  half  mile  away  ;  yet  the  en- 
gineer testified  that  he  neither  saw  nor  heard  anything  of 
the  accident  and  knew  nothing  of  it  until  the  next  day. 

If  it  be  true  that  the  train  was  running  at  the  rate  of 
speed  described  by  the  witnesses  through  the  village,  and 
that  no  signal  of  any  kind  was  given — the  train  being  one 
hour  and  a  half  later  than  its  usual  and  regular  time — 
these  facts  would  be  proper  to  be  considered  by  the  jury 
in  ascertaining  whether  the  employes  of  plaintiff  in  error 
were  negligent  or  not,  the  law  requiring  the  signals  to  be 
given.  Comp.  Stats.,  1885,  203,  Sec.  104.  Upon  the 
other  hand,  if  the  jury  found  that  defendant  in  error  had 
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sufficient  reason  to  believe  the  train  had  gone,  that  when 
he  approached  the  railroad  track  he  looked  down  the  track 
and  saw  no  tr^in,  and  that  this  was  repeated  before  trying 
to  cross,  with  the  same  result,  and  that  under  all  the  cir- 
cumstances he  exercised  that  degree  of  care  usually  exer- 
cised by  and  required  of  reasonably  prudent  men,  they 
would  be  justified  in  finding  that  he  was  guilty  .of  no 
such  n^ligence  as  would  defeat  his  recovery.  These  ques- 
tions of  n^ligence  were  for  the  jury  to  decide,  and  we 
cannot  conceive  how,  as  matter  of  law,  it  can  be  said 
either  that  plaintiff  in  error  was  not,  nor  that  defendant 
in  error  was,  negligent.  The  first  duty  was  upon  plaintiff 
in  error,  a  part  of  this  was  the  compliance  with  a  plain 
mandatory  statute.  Defendant  in  error  had  the  right  to 
expect  this  duty  to  be  observed  in  case  a  train  should  pass 
at  that  time.  Not  that  a  failure  to  perform  it  would  ex- 
onerate any  fault  of  his,  nor  release  him  from  the  exercise 
of  proper  care,  but  that  he  might  have  the  opportunity  of 
knowing  of  the  approach  of  the  train.  It  is  true  that 
plaintiff  in  error  had  the  right  to  expect  due  care  of  any 
one  who  might  be  near  its  track  with  a  design  to  cross^ 
but  that  would  not  justify  it  in  running  at  the  recklesa 
rate  of  speed  described  by  the  witnesses,  against  a  high 
wind,  and  in  violation  of  law.  The  d^ree  of  care  re- 
quired of  a  person  who  is  about  to  cross  a  railroad  track 
is  such  care  as  could'  be  reasonably  expected  of  an  ordi- 
narily prudent  person  under  like  circumstances,  and  this 
was  a  question  for  the  jury  to  determine  under  all  the 
circumstances  of  the  case.  This  case  seems  to  us  to  be 
peculiarly  within  the  rule  stated  by  the  supreme  court  of 
the  United  States  in  Railroad  Oo.  v.  Stouty  17  Wall.,  667, 
and  approved  in  Railroad  Go,  v,  Bailey ^  11  Neb.,  332,  and 
in  The  City  of  Lincoln  v.  GiUUan^  18  Id.,  115.  See  also, 
upon  this  part  of  the  case,  Ry.  Co,  r.  JSiUchinson,  UN. 
E.  Rep.,  855.  Railroad  Co.  v.  Rudd,  100  111.,  603. 
Railroad  Co.  v.  Troutman,  6  Am.  and  Eng.  Ry.  Cases,  117. 
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Smedis  v.  By.  Co.,  88  N.  Y.,  13.  By.  Cb.  v.  MoLin,  82 
Ind.,  43&-462.  Sherry  v.  By.  Oo.,  10  N.  E.  Rep.  (N. 
Y.),  128.  The  verdict  cannot,  therefore,  be  molested,  as 
not  being  sustained  by  the  evidence. 

Objection  is  made  to  instruction  number  ten,  given  to 
the  jury  by  the  trial  court,  but  as  the  question  of  its  cor- 
rectness was  not  presented  to  that  court  in  the  motion  fbr 
a  new  trial,  it  cannot  be  considered  here.  Sehreokengast  v. 
Holy,  16  Neb.,  510.  BaUroad  Oo.  v.  Walker,  17  Id.^ 
432. 

The  judgment  of  the  district  court  is'  affirmed.        , 

Judgment  affibmed. 
The  other  judges  concur. 


Spate  of  Nebraska,  plaintiff  in  erbob,  y.  James 
Sneff,  defendant  in  error. 

t,  Oriminal  Law :  bubglabt.  Where  the  propriMior  of  ftbnUd. 
ing  heMB  of  an  intended  burglary  to  be  eommilled  t^  breaking 
into  such  boilding,  and  does  not  prevent  it,  but  puts  a  foroe  in 
the  bailding  to  captnze  the  bprglar,  and  does  effect  bis  captrnre^ 
tbie  does  not  affect  the  gnilt  of  the  bnrglar. 

2.    :     KVIDBKCS  OF  AoooMPLioB.     A  porson  to  whom  one 

intending  to  commit  burglary  confides  snch  intention,  and  pro- 
cnres  sach  person  to  promise  to  act  aa  aeoomplice,  is  a  compe- 
tent witness  to  prove  tbe  declarations  and  aets  of  the  party 
committing  tbe  offense,  the  eredibili^  «f  snch  witness  being  a 
question  for  tbe  jury. 

a    :    niBBCTiNO  YBBDICT.     Where  there  is  testimony  fh>m 

which  the  jnry  would,  be  warranted  in  finding  that  a  person 
indicted  for  bniglary  committed  the  oflbnse,  it  is  eifor  for  the 
eaort  to  direct  the  Jnry  to  aeqnil. 
31 
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Exceptions  filed  by  county  attorney  of  RichardBon 
county  (Broady,  J.,  presiding),  under  the  provision  of 
83Gtion8  615  d  seq.,  of  the  criminal  code. 

» 

E.  W,  Thomas  and  Edwin  Falloon  (county  attorney),  for 

the  state. 

No  appearance  contra. 
Maxwell,  Ch.  J. 

The  defendant  was  indicted  by  the  grand  jury  of  Rich- 
ardson county  for  the  crime  of  burglary,  by  breaking  into 
the  B.  &  M.  railroad  station  at  Humboldt.  On  the  trial 
of  the  cause  the  court  instructed  the  jury  as  follows : 
.  "Gentlemen  of  the  jury — You  are  directed  to  return  a 
verdict  of  acquittal  in  this  cause,  for  the  reason  that  the 
evidence  is  too  clear  that  this  man  Bayliss  was  under  the 
direction  of  the  railroad  company's  agent,  when  he  was 
pretending  to  be  in  collusion  with  this  defendant,  and 
going  witfi  him  to  commit  this  crime.  He  was  under 
their  direction  to  further  the  perpetration  of  the  act,  and 
present  giving  encouragement  at  the  time  it  was  done, 
which  in  law,  I  think,  shows  a  consent  on  the  part  of  the 
owner  of  the  property.  And  there  is  not  enough  evidence 
to  the  contrary  to  submit  the  question  of  fact  to  the  jury. 
The  law  being,  if  the  owner  of  th^  property  consent,  it  is 
not  a  crime  for  which  he  can  put  a  party  in  the  peniten- 
tiary. To  make  it  a  crime,  the  act  must  be  without  the 
consent  of  the  owner. 

"  Such  methods  are  very  usefiil,  and  generally  used  for 
ferreting  out  past  oiFenses,  but  cannot  be  used  in  this  way. 
^ey  may  be  used  for  the  purpose  of  aiding  in  investigat- 
ing and  ascertaining  the  perpetrator  of  past  ofienses,  but  are 
not  useful  for  the  purpose  of  making  new  offenses,  or  the 
punishment  of  new  offenses,  for  the  policy  of  the  law  is  to 
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stop  crime,  and  not  to  permit  one  to  commit  a  crime  when 
he  otherwise  would  not  do  it/' 

The  district  attorney  excepted  to  the  instruction.  The 
jury  rendered  a  verdict  of  acquittal,  and  the  defendant  was 
discharged. 

The  prosecuting  attorney,  for  the  purpose  of  settling  the 
law,  brings  the  cause  into  this  court  on  error. 

One  James  Bayliss,  called  as  a  witness  by  the  state,  tes- 
tified: 

Q.     Do  you  know  the  defendant,  James  Sneff? 

A.     I  saw  him  once  or  twice,  I  believe. 

Q.     How  long  have  you  known  him  ? 

A.    Well,  since  last  fall ;  I  cannot  just  state  the  time. 

Q.     Ever  since  last  fall? 

A.  Since  he  came  to  Humboldt,  I  don't  just  exactly 
know  the  month  and  day. 

Q.  Were  you  in  company  with  Sneff  on  the  night  of 
the  13th  of  November,  1886,  in  Humboldt,  Nebraska? 

A.  I  cannot  say  about  the  date,  but  it  was  about  that 
time. 

Q.     What  proposition  did  he  make  to  you? 

A.  He  made  a  proposal  that  he  would  get  into  the 
depot  and  get  some  money,  if  I  would  watch  for  him. 

Q.    About  what  time  was  that  ? 

A.  I  could  not  swear  to  the  day,  I  paid  no  attention 
to  it. 

Q.     Can  you  state  the  month  ? 

A.     No,  sir ;  I  cannot  tell. 

Q.     Was  it  in  1886? 

A.    Yes. 

Q.     Was  it  in  the  fall? 

A.     It  was. 

Q.     Was  it  in  October  or  November? 

A.     I  could  not  say  for  certain. 

Q.  What  proposition  did  he  make  to  you  ?  Tell  all 
about  it,  and  what  he  did. 
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A.  Well,  the  first  time  I  ever  spoke  to  the  man,  he 
walked  up  to  me  as  I  was  standing  on  that  comer  of  the 
depot,  and  he  asked  to  borrow  two  dollars  of  me,  and  told  me 
he  could  make  two  hundred  out  of  it  between  that  time 
and  to-morrow ;  I  says,  I  have  no  money  to  loan,  but  if 
you  are  busted,  and  want  work,  I  will  tell  you  where  you 
can  get  it.  I  told  him  he  could  get  work  of  Feayle,  out 
in  the  country,  shucking  com;  he  said  he  would  not 
work ;  he  turned  around  and  went  into  the  depot,  and  I 
came  back  and  walked  along,  and  he  was  fumbling  with 
the  money  box ;  that  was  between  12  and  1  o'clock,  day- 
time. 

Q.    What  other  proposition  did  he  make  to  yon  ? 
A.    He  made  the  proposal,  if  I  would  watch,  he  would 
get  some  money  out  of  the  money  drawer  in  the  station 
house  at  Humboldt. 

Q,     In  this  county  and  state  ? 
A.    Yes. 

Q.    What  did  you  say  to  him  ? 
A.     I  told  him  I  was  not  in  (hat  kind  of  business. 
Q.    Who  did  you  communicate  this  information  to? 
.    A.    As  soon  as  he  and  I  went  up  town,  I  came  back 
and  told  Aiken,  the  station  agent  at  Humboldt. 
Q.     Then  what  did  you  do  ? 

A.  I  went  back  up  town,  Aiken  told  me  to  aid  and  watch 
him,  and  if  he  wanted  to  do  it  to  watch,  and  they  would 
catch  him  in  the  act;  and  that  between  five  and  six,  when 
the  freight  trains  come  down,  he  was  to  break  in  and  I 
was  out  on  the  road  watching  for  him,  and  he  and  some 
more  men  were  in  the  station  house  watching  for  him,  too. 
He  said  they  didn't  leave  the  waiting  room  door  open 
as  they  had  done  and  he  would  not  break  in.  So  he  came 
back,  and  we  went  up  town,  he  went  to  town  and  I  went 
home. 

Q.    Whait  time  was  that? 

A.    Between   six  and    seven,  o'clock  in  the  evening, 
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and  I  went  over  to  a  house  in  sight  of  die  depot,  and  Cooper 
and  some  more  men  came  over,  and  I  says  to  them^  I  says. 
Cooper,  I  am  going  to  let  that  fellow  go;  no,  Coopef 
says,  you  go  up  town,  and,  if  he  comes  rfround  you  again, 
let  him  go  ahead.  I  went  up  town,  and  he  came  to  me  in 
a  few  minntes  and  spoke  to  me  again,  saying  that  he  knew 
the  agents  were  both  gone. 

Q.     What  did  you  do  then  ? 

A.  I  stayed  around  with  him  until  some  time  the  fore- 
part of  the  night,  and  we  went  to  the  depot  together  and  he 
broke  in. 

Q.     Did  h^  raise  the  window,  or  did  you  ? 

A.     He  did ;  I  didn't  have  my  hands  on  the  window. 

Q.*   How  was  it  fastened  ? 

A.     With  a  nail  on  the  inside  of  the  window. 

Q.     How  did  he  raise  it? 

A.     He  raised  it  with  a  railroad  spike. 

Q.     Then  what  did  he  do  ? 

A.     He  went  into  the  office. 

Q.     How  was  the  window  fastened  with  a  nail  ? 

A.  I  cannot  say  positively  how  it  was  fastened,  but  the 
window  was  nailed  down  and  the  nail  was  broken  and 
laying  on  the  outside. 

Q.     Where  was  it  driven  on  the  inside  ? 

A.  I  don't  know  where  it  was  driven,  it  looked  as  if  it 
was  driven  into  where  the  catch  was. 

Q.     It  fastened  the  lower  sash  down,  did  it  ? 

A.     Yes. 

Q.     Tell  what  Sneff  did  then  ? 

A.  He  went  in,  and  when  he  went  in  I  went  back  to  the 
Oorner,  and  then  they  came  up  on  him,  and  he  jumped  out 
of  the  window  and  they  took  him. 

Q.  Did  you  make  an  examination  of  the  station  house 
after  they  caught  Sneff? 

A.     Not  until  the  next  morning. 

Q.  Did  you  make  an  examination  of  everything  ha 
did  in  there? 
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A.  I  didn't  see  anything  he  did  except  where  he  tried 
to  open  one  drawer.  I  don't  know  what  was  in  it — a  drawer 
where  they  kept  something. 

Q.     Where  was  that? 

A.     In  the  station  room. 

Q.     Whereabouts  in  the  station  room  ? 

A.  About  the  second  box,  I  think,  from  the  ticket 
window. 

Q.     A  money  drawer,  was  it? 
.    A.     I  don't  know  what  they  kept  in  it. 

Q.     Was  there  any  marks  upon  it? 

A.  Yes,  there  were  marks  of  a  spike,  where  he  tried  to 
pry  it  open. 

Q.  Did  you  ever  talk  to  Sneff  after  the  action  was 
committed? 

A.    Yes. 

Q.     What  did  he  tell  you? 

A.     He  said  he  believed  it  was  a  put-up  job. 

Q.     What  did  he  say  he  went  in  for  ?  . 

A.     For  money,  that  was  his  purpose. 

Q.     What  did  he  say  afterwards? 

A.     He  didn't  say  anything  about  it  afterwards  much. 

Q.     What  time  of  night  was  this? 

A.    I  think  between  11  and  12,  the  forepart  of  the  night. 

The  other  testimony  in  the  case  tends  to  corroborate  this, 
and  there  is  no  testimony  to  the  contrary.  So  far  as  ap* 
pears,  there  was  no  consent  on  the  part  of  any  one  haying 
charge  of  the  station  to  the  defendant  breeding  into  the 
same.  The  fact  that  those  in  charge  of  a  building  hear  of 
an  intended  burglary  to  be  committed  by  breaking  into  the 
building,  do  not  prevent  it,  but  put  a  force  in  the  building 
to  capture  the  burglar,  and  he  is  so  captured,  does  not  affect 
the  guilt  of  such  burglar.  Thompson,  v.  StcUe,  18  Ind.^ 
386. 

Whatever  may  be  thought  of  the  course  of  the  witness 
Bayliss,  in  professing  to  be  a  friend  of  the  accused  while 
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conspiring  to  betray  him,  and  however  despicable  his  con- 
duct may  appear,  these  matters  merely  affect  his  credibility 
before  the  jury.  He  is  a  competent  witness  to  testify  as 
to  any  matter  that  transpired  between  the  accused  and  him- 
self, provided  such  matter  is  competent.  But  the  degree 
of  reliance  to  be  placed  upon  his  testimony  is  a  question 
for  the  jury. 

In  State  v.  Jansen^  22  Kan.,  498,  which  is  similar  in 
some  respects  to  the  one  under  consideration,  where  an  al- 
leged detective  assisted  the  accused  to  commit  the  offense, 
it  was  held  that  the  question  whether  the  proprietor  con- 
sented to  the  entry  of  the  defendant  was  for  the  jury  to  de- 
termine from  the  testimony  in  the  case. 

In  our  view  the  court  should  have  submitted  to  the  jury 
the  question  whether  or  not  the  railroad  company  con- 
sented to  the  defendant's  entering  the  building  in  question, 
and  erred  in  directing  the  jury  to  acquit  the  accused. 

Judgment  accordingly. 

The  other  judges  concur. 


Chables  O.  Smith,  plaintiff  in  error,  v.  Sarah  J. 
Borden,  defendant  in  error. 

1.  Justice  of  Peace :    appbabancs.     A  party  who  has  ap- 

peared in  an  action  before  a  justice  of  the  peace  and  entered 
into  an  agreement  oontinning  the  caose,  may  appeal  from  the 
judgment  rendered  against  him  before  snchjastice.  Cleghom 
V.  Waterman^  16  Neb.,  230.     Onppen  v.  Church,  17  Neb.,  306. 

2.    :  APPEAL.  UnderSec  1008  ofthe  code  as  it  existed  in  1885 

a  party  appealing  from  the  judgment  of  a  j  ustice  of  the  peace  had 
until  the  second  day  of  the  succeeding  term  of  the  district  court 
in  which  to  file  the  transcript,  and  the  plaintiff  had  twenty 
days  thereafter  in  which  to  file  his  petition.    Therefore,  where 
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ao  appeal  liad  been  properly  taken  by  a  defendant,  a  motion 
made  by  bim  on  tbe  flret  di^  ai  each  term  to  dismiaB  tbe  canse 
for  want  of  proaecation  was  prematare,  and  sbonld  bave  be«A 
oyermled. 

Ersob  to  the  district  court  for  Harlan  counly.  Tiiod 
below  before  Qaslin,  J. 

John  I>a%D6on,  for  plaintiff  in  error. 

F.  B.  BeaU  and  /.  E.  Bush,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  April,  1886,  the  plaintiff  filed  his  bill  of  particolan 
before  one  Henry  Wilcox,  a  jnstice  of  the  peace  for  Har- 
lan county,  claiming  from  defendant  the  sum  of  $12.90, 
with  interest  from  October  13,  1884,  for  goods  sold  and 
delivered  to  said  defendant  by  David  Brothers  &  Co., 
which  account  was  assigned  to  plaintiff.  The  cause  com* 
ing  on  for  trial  on  the  27th  day  of  April,  the  parties  ap- 
peared by  their  respective  attorneys,  and  the  case  was  con- 
tinued by  consent  to  the  27th  day  of  May.  On  that  day, 
defendant  failing  to  appear  and  plaintiff  appearing  by  his 
attorney,  judgment  by  default  was  taken  against  defendant 
in  the  sum  of  $13.26  and  costs  taxed  at  $4.70.  The  de- 
fendant then  took  the  case  to  the  district  court  of  said 
ODunty  on  appeal.  Plaintiff  thereupon  filed  a  motion  in 
said  court  to  quash  the  appeal,  for  the  reason  that  the  de- 
fendant did  not  appear  at  the  trial  of  the  cause  in  the  court 
below.  The  motion  was  overruled,  to  which  plaintiff  ex- 
cepted, and  on  the  first  day  of  the  next  term  the  defendant 
filed  a  motion  in  said  court  to  dismiss  the  action  for  want 
of  prosecution.  The  motion  was  sustained,  and  judgment 
rendered  against  the  plaintiff  for  costs,  to  all  of  which  the 
plaintiff  excepted,  and  now  brings  the  cause  into  this  court 
by  petition  in  error. 

The  motion  to  quash  the  appeal  was  properly  ovemded. 
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In  Clendenning  v.  Orawford,  7  Neb.,  474,  it  was  held  that 
to  entitle  a  party  to  appeal,  he  must  have  appeared  before 
the  justice  and  tried  the  cause  upon  the  merits.  This  de- 
cision was  followed  in  a  number  of  cases.  The  opinion  in 
the  case  cited  was  written  by  Judge  Gantt  and  concurred 
in  by  the  entire  court;  In  Cleghorn  v.  WcUermany  16  Neb., 
230,  and  Orij>pen  v.  Churchy  17  Neb.,  306,  however,  it  was 
held  by  a  majority  of  the  court  that  a  party  who  had  ap- 
peared on  the  trial  might  appeal  although  he  had  not  tried 
the  case  on  the  merits.  These  later  decisions  practically 
overrule  that  of  Clendenning  v,  Orawfordy  and  are  to  be  fol- 
lowed. The  court  did  not  err,  therefore,  in  overruling  the 
motion  to  quash  the  appeal. 

Thie  court  erred  in  sustaining  the  motion  to  dismiss  the 
action.  Sec.  1008  of  the  code  of  1885  provided  that,  "  The 
said  justice  shall  make  out  a  certified  transcript  of  his  pro- 
ceedings, including  the  undertaking  taken  for  such  appeal, 
and  shall,  on  demand,  deliver  the  same  to  the  appellant,  or 
his  agent,  who  shall  deliver  the  same  to  the  clerk  of  the 
court  to  which  such  appeal  may  be  taken,  within  thirty 
days  next  following  the  rendition  of  such  judgment;  and 
such  justice  shall  also  deliver  or  transmit  the  bill  or  bills 
of  particulars,  the  depositions,  and  all  other  original  pa- 
pers, if  any,  used  on  the  trial  before  him,  to  such  clerk, 
on  or  before  the  second  day  of  such  term ;  and  all  other 
proceedings  before  the  justice  of  the  peace  in  that  case  shall 
cease  and  be  stayed  from  the  time  of  entering  into  such 
undertaking.'' 

Under  this  statute  the  appellant  had  until  the  second  day 
of  the  succeeding  term  to  file  his  transcript.  Boeaink  v. 
Bametty  8  Neb.,  149.  Mondl  &  IjoMey  v.  TendUiger^ 
8  Neb.,  363.  Rich  v.  Stretchy  4  Neb.,  188.  And  th« 
plaintiiT  had  twenty  days  thereafter  in  which  to  file  a 
petition. 

The  plaintiff  not  being  in  defiiult,  the  court  erred  in 
sustaining  the  motion  to  dismiss. 
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The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 


Horace  M.  Woolman,  plaintiff  in  error,  v.  Mil- 
ton H.  Wirtsbaugh,  defendant  in  error. 

1.  Falae    Bepresentations:    damaobs:    ikstbuotions.    In 

an  action  by  a  parchaser  against  a  seller  for  falsely  representing 
that  the  hoandaries  of  land  offered  for  sale  included  certain  leyel 
land  pointed  out  by  the  seller,  it  is  the  duty  of  the  eonrt  to  in- 
struct the  jury  as  to  what  constitutes  the  particular  damages 
daimed  in  that  case,  and  a  general  instruction,  that  if  the  jury 
find  the  plaintiff  has  sustained  damages  they  may  find  a  Yordid 
in  his  faTor,  is  calculated  to  mislead. 

2,  :  MEASUBE  OF  DAMAOE8.  Where  real  estate  is  pur- 
chased on  the  personal  representations  of  the  seller,  and  such 
representations  are  false  as  to  the  location  of  the  property,  the 
measure  of  damages  is  the  difference  in  value  between  the 
property  as  represented,  and  as  it  actually  is. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

France  &  HarUmy  for  plaintiff  in  error,  dted  :  Jackion 
V.  Timmerman,  7  Wend.,  436.  Seward  v.  Jackson,  8  Cow., 
406.  Hilliard  New  Trials,  Sec.  1 27.  WUliams  v.  Harts- 
horn.     30  Ala.,  211.    3  Sutherland  Damages,  578. 

J.  F.  Hale  and  Scott  &  Gilbert,  for  defendant  in  error, 
cited :  3  Sutherland  Damages,  592.  Drew  v.  BeaU,  62  111., 
165. 
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The  defendant  in  error  brought  this  action  in  the  court 
below  to  recover  of  the  plaintiff  the  sum  of  $500  dam- 
ages, which,  he  alleged,  he  sustained  by  reason  of  false 
repi'esentations  made  in  the  sale  of  eighty  acres  of  land  in 
York  county.  The  plaintiff  was  agent  for  one  Elam  G. 
Fay,  who  was  the  owner  of  the  land  so  sold  and  conveyed 
to  defendant,  the  sale  being  made  in  November,  1883. 
It  is  alleged  in  the  petition  that  plaintiff  in  error  repre* 
sented  that  said  eighty  acre  tract  contained  a  strip  of  land, 
which,  in  reality,  is  situated  on  the  west  side  of  said  land, 
and  which  strip  of  land  contained  twenty-four  acres,  and 
is  a  smooth  and  level  piece  of  land,  worth  at  least  $500, 
and  damages  in  that  sum  are  claimed.  The  answer  is  a 
general  denial.  On  the  trial  of  the  cause  a  verdict  was 
returned  in  favor  or  Wirtsbaugh  for  the  sum  of  $200, 
upon  which  judgment  was  rendered. 

The  testimony  of  Wirtsbaugh  tends  to  show  that  Wool- 
man  pointed  out  the  boundaries  of  the  land  in  question  to 
him,  and  that  the  western  line  so  pointed  out  included  20 
to  24  acres  of  smooth  land,  which  was  afterwards  found 
not  to  be  included  in  said  80  acre  tract;  while  the  testi- 
mony of  Woolman  is  that  he  did  not  know  the  exact 
boundaries  of  the  land,  and  so  informed  Wirtsbaugh,  and 
that  he  pointed  out  what  he  supposed  to  be  approximately 
the  western  boundary;  that  they  had  found  the  north-east 
corner  of  the  land,  and  drove,  as  they  supposed,  to  about 
the  west  line  of  the  land,  without  knowing  definitely 
where  it  was  located,  and  that  he  so  informed  Wirtsbaugh. 

The  court  instructed  the  jury  that,  "  If  you  find  from 
the  evidence  that  the  defendant  Woolman  at  or  prior  to 
the  time  of  the  sale  of  the  land  in  question  told  the  plaint- 
iff Wirtsbaugh  he  knew  where  the  boundaries  of  said  land 
were,  and  then  represented  to  the  plaintiff  where  the  west- 
em  boundary  line  of  said  land  was,  and  that  said  repre^ 
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seatation  was  false,  and  that  the  plaintiff  then  relied  npon 
flaid  representations,  and  was  induced  thereby  to  make  the 
purchase  of  said  land,  and  has  sustained  damages  by 
means  thereof,  then  you  should  find  for  the  plaintiff." 

This  instruction  is  entirely  too  general  in  its  statements, 
and  left  the  jury  without  any  guide  as  to  the  character  of 
the  alleged  damages — if  they  found  sudi  to  exist,  for 
which  they  might  award  damages.  Wasaon  v.  Palmer, 
13  Neb.,  378.  Ballard  v.  SbaJte,  19  Id.,  619.  The  court, 
therefore,  erred  in  giving  the  instruction. 

The  court  also  gave  the  following  instruction :  "If  you 
find  for  the  plaintiff,  the  measure  of  damages  would  be 
the  difference,  if  any,  between  actual  market  value  of  the 
80  acres  of  land  conveyed  at  the  time  of  the  sale  and  the 
actual  market  value  at  that  time  and  place  of  a  like 
quantity  (80  acres)  of  the  average  quality  of  the  104f 
acres." 

This. instruction  is  clearly  erroneous  and  calculated  to 
mislead  the  jury,  as  it  left  them  at  liberty  to  make  the 
comparison  of  values  upon  an  entirely  different  tract  of 
land.  In  no  event  could  the  measure  of  damages  exceed 
the  difference  in  the  value  of  the  land  as  alleged  to  have 
been  represented  and  as  it  actually  is. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  akd  bemakdbd. 

The  other  judges  concur. 
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Chbib  Walgamood,  plaintiff  in  EBBOBy  V.  Ella        ~" 
Randolph,  defendant  in  ebbob. 

1.  Negotiable  IxiBtruments :  action:  pabtnsbship.  Wliere 
a  promissory  note  payable  to  order  is  endorsed  by  the  payee  and 
transferred  to  two  personsi  who  bring  an  action  thereon  as  ^  H.  & 
A.  F.  Bandolph,  partners,  etc.,"  Sdd,  1st.  That  the  testis 
mony  tended  to  sustain  the  allegation  of  partnership.  2d.  That 
H.  &  A.  F.  Bandolph  being  the  lawful  holders  of  the  note,  if  not 
partners,  oonld  in  their  individnal  names  maintain  an  action 
thereon  as  "  H.  &  A.  F.  Bandolph.'' 

fL  Pleading:  pabtixb:  names.  Where  an  action  is  brought  by 
parties  by  the  initials  ot  their  Christian  names  instead  of  the 
names,  the  remedy  of  the  advene  party  is  by  motion  to  require 
the  full  Christian  names  to  be  set  out  in  the  pleading,  and  ua- 
leas  such  objection  is  made  it  will  be  waived. 

Ebbob  to  the  district  court  for  Fillmore  ooanty.  Triec( 
below  before  Mobbis^  J. 

John  Barsby  and  /.  W.  EUer,  for  plaintiff  in  error. 

O.  D.  McUheioaonf  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  H.  &  A.  F.  Randolph,  before 
a  justice  of  the  peace  in  Fillmore  county,  on  a  promissory 
note,  of  which  the  following  is  a  copy : 

«No.  478        533  Faibmont,  Fillmore  Co.,  Nch.,  \ 

July  17,  1876.      J 
''On  or  before  the  first  day  of  October,  1878,  I  promise 
to  pay  Palmer  Stewart  &  Co.,  or  order,  one  hundred  dol- 
lars, payable  at  Fairmont,  Neb.,  for  value  received,  with 
interest  at  the  rate  of  ten  per  cent  per  annum  from  date. 

"Chbis  Walgamood." 
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A  oontract  is  attached  to  said  note  that  is  not  involved 
in  this  case  and  need  not  be  set  out.  Walgamood  filed  a 
motion  before  the  justice  to  dismiss  the  action :  Ist,  because 
no  l^al  service  of  summons  had  been  made  on  him  ;  2d, 
that  no  l^al  summons  had  issued  in  said  cause;  which 
motion  the  justice  sustained,  and  dismissed  the  action  at  the 
cost  of  plaintiff  below.  The  case  was  taken  on  error  to  the 
district  court,  where  the  judgment  of  the  justice  was  re- 
versed and  the  case  retained  for  trial.  After  the  reversal 
of  the  judgment,  and  while  the  cause  was  pending  for  trial 
in  the  district  court,  a  motion  was  filed  to  substitute.  Ella 
Randolph  in  place  of  H.  &  A.  F.  Randolph  as  plaintiff. 
An  order  of  substitution  was  made  by  consent  of  parties,  and 
on  the  trial  of  the  cause  a  verdict  was  returned  in  favor  of 
Ella  Randolph  for  the  sum  of  one  hundred  ninety-eight 
and  -ffif  dollars,  upon  which  judgment  was  rendered. 

The  only  defense  to  the  action  was,  that  H.  &  A.  F. 
Randolph  having  brought  the  action  as  partners  the  testi- 
mony failed  to  establish  the  partnership.  It  is  sufficient 
td  say  that  there  is  some  testimony  tending  to  show  sudi 
partnership  and  none  whatever  tending  to  disprove  that 
fiict.  The  jury,  therefore,  were  warranted  in  finding,  as 
they  seem  to  have  done,  that  such  partnership  existed. 

But  if  there  had  been  a  failure  to  prove  that  H.  &  A.  F. 
Randolph  were  partners,  it  would  not  be  fatal  to  a  recov- 
ery, the  action  being  brought  in  their  individual  names. 
It  b  true  that  their  Christian  names  are  not  given,  but 
merely  initials  thereof,  and  while  the  defendant  below,  by 
motion,  might  have  required  the  plaintiffs  below  to  amend 
the  petition  by  setting  out  their  Christian  names,  the  fidl- 
ure  to  do  so  will  be  held  to  be  a  waiver  of  that  right 

These  parties  were,  so  far  as  appears,  the  lawful  holders 
of  the  note.  It  had  been  endorsed  by  the  payee  and  was 
thereafter  transferable  by  delivery,  and  a  judgment  on  the 
note  in  &vor  of  such  parties  would  protect  the  def<»idaht 
below,  upon  paying  the  same,  firom  further  liability  on 
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the  note;  therefore  he  could  not  be  injured  by  such  judg- 
ment^ and  the  transfer  having  been  made  to  Ella  Randolph 
before  judgment  was  rendered,  she  is  entitled  to  recover. 
No  valid  defense  has  been  shown  to  the  action,  and  the 
judgment  is  clearly  right  and  it  is  affirmed. 

JUJDGMENT  AFFIBlf£D. 

The  other  judges  concur. 


Samuel  H.  Bonns,  plaintiff  in  erbor,  v.  William 
H.  Carter,  defendant  in  .  error. 

Assigxunent  for  Creditors.    Rale  laid  down  in  Banns  v.  CarUr, 
20  Neb.,  566,  adhered  to. 

This  was  a  rehearing  of  case  reported  20  Neb.,  566.  Tlie 
former  judgment  was  by  a  majority  of  the  court  (Max- 
well, Ch.  J.,  and  Cobb,  J.),  adhered  to.  Reese,  J., 
dissented,  and  filed  the  opinion  which  follows,  Maxwell, 
Ch.  J.,  commenting  thereupon,  and  expressing  the  views 
of  the  majority  of  the  court  on  the  law  of  the  case.  The 
cases  cited  by  counsel  are  commented  upon  in  the  opinion 
of  Judge  Reese. 

Z>.  A.  Holmes,  for  plaintiff  in  error. 

JE.  F.  Qrayy  for  defendant  in  error. 

Dissenting  Opinion  of  Reese,  J. 

This  cause  was  decided  at  the  July,  1886,  term  of  this 
court,  and  is  reported  in  20  Neb.,  566.  On  an  applica- 
tion for  a  rehearing  being  granted,  the  cause  was  reargued 
and  submitted,  a  majority  of  the  court  adhering  to  the  de- 
cision first  made,  but  declining  to  write  an  opinion.     To 
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this  holding  I  cannot  agree,  and  will  here  state  my  rear- 
sons  therefor. 

The  principal  question  involved,  and  which  I  shall  no-- 
tiee,  is,  the  holding  that  the  execution  of  the  m6rtgage  by 
B.  C.  Hamilton  to  Samuel  H.  Bonns  was,  in  effect,  an 
assignment  for  the  benefit  of  creditors,  and,  not  being  made 
in  accordance  with  the  statute  governing  assignments,  was 
void. 

The  discussion  of  this  question  involves  the  correctness 
of  the  charge  given  to  the  jury  by  the  trial  court,  to  the 
effect  that  the  mortgage  was  an  assignment  for  the  benefit 
of  creditors  and  was  void.  This  instruction  being  set  out 
in  the  original  opinion,  need  not  be  reoopied  here. 

I  have  carefully  considered  the  authorities  cited  by  coun- 
sel, as  well  as  others  not  cited,  and  am  led  to  the  conclu- 
sion that  the  rule  stated  in  the  former  decision  cannot  be 
sustained  either  upon  principle  or  authority,  and  should 
not  be  declared  to  be  the  law  of  this  state. . 

My  first  consideration  will  be  of  the  cases  cited  by  Judqk 
Cobb  in  the  opinion  written  by  him,  above  referred  to. 

The  case  of  Wallaee  &  Kreba  v.  Wainwrightf  87  Pa. 
St,  263,  was  one  in  which  the  transfer  of  property  was 
made  to  Wallace  &  Krebs — ^who  were  attorneys  and  rep- 
resented a  number  of  creditors — in  payment  of  the  claims 
held  by  them.  Some  of  the  creditors  named  were  not 
present  nor  represented,  some  afterwards  assented  to  the 
arrangement,  some  neither  assented  nor  refused  to  assent. 
Wainwright  obtained  a  judgment  and  had  an  execution 
levied  on  the  claims  and  judgments  which  had  been  as- 
signed to  Wallace  &  Krebs.  The  trial  court  held  the 
transfer  to  them  to  be  an  assignment  for  creditors.  Tliis 
was  affirmed  by  the  supreme  court,  which  held  that  the 
transfer  created  a  trust  The  legal  title  of  the  assigned 
property  being  in  Wallace  &  Krebs  and  the  equities  in  the 
creditors.  I  have  not  at  hand  the  statute  upon  which  this 
decision  was  made,  but  by  the  references  made  to  it  in  the 
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opinion  as  applying  to  the  assignment  of  property  made 
by  debtors  '^  to  trustees  on  account  of  inability  at  the  time 
to  pay  their  debts/'  I  think  it  sufficiently  appears  that  the 
decision  is  based  wholly  upon  the  language  of  the  statute 
of  Pennsylvania,  and  can  have  no  bearing  upon  this  case.* 
It  is  pretty  clear  that  the  statute  of  that  state  refers  to 
assignments  of  property  made  by  debtors  to  trustees,  and 
under  that  language  the  court  could  very  properly  hold 
that  Wallace  &  Krebs  took  the  property  as  trustees  under 
the  statute,  and  it  was  therefore  an  assignment. 

The  case  of  Hardraker  v.  Letby^  4  O.  St.,  602,  would 
be  strongly  in  favor  of  the  position  of  defendant  in  error,, 
were  it  not  that  the  decision  is  based  wholly  upon  the  stat- 
ute of  Ohio,  which  is  as  follows :  ^'  All  assignments  of 
property  in  trust  which  shall  be  made  by  debtors  to  trus- 
tees in  contemplation  of  insolvency  with  the  design  of  pre- 
ferring one  or  more  creditors  to  the  exclusion  of  others 
shall  be  held  to  inure  to  the  benefit  of  all  the  creditors  in 
proportion  to  their  respective  depiands.'' 

This  in  effect  defines  a  I^al  general  assignment  for  the 
benefit  of  creditors,  and  a  case  like  the  one  at  bar  falls 
dearly  within  its  provisions,  and  would  be  a  general  assign- 
ment, but  as  we  shall  hereafter  see,  no  such  provision  can 
be  found  in  the  statutes  of  this  state  governing  assign- 
ments of  property,  and  therefore  we  fiiil  to  see  how  the  case 
above  named  can  be  quoted  as  authority. 

The  case  of  Page  v.  Smithy  24  Wis.^  368,  would  seem  to 
support  the  theory  of  the  defendant  in  error,  but  whether 
based  upon  the  statute  of  that  state  is  not  dear.  It  fol- 
lows the  decision  in  the  case  <^  Norton  v.  Kearney^  10 
Wis.,  386,  which  was  dedded  in  1860.  In  1885  a  ques- 
tion similar  to  the  question  involved  in  the  case  at  bar  was- 
before  the  same  court  in  Gorier  d  cU.  v.  Rewegy  62  Id.,  562 ; 
and  while  the  case  of  Pctge  v.  Smith  is  not  in  terms  over- 
ruled, yet  I  am  inclined  to  adopt  the  reasoning  of  Judge 
Cole  in  the  opinion  as  bdng  the  last  expre8si<ni  of  that 
32 
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court  upon  the  question  involved,  and  which  to  my  mind 
is  the  most  logical.  The  instrument  under  consideration  in 
that  case  was  a  chattel  mortgage,  in  the  usual  form,  executed 
by  Charles  H.  McLean,  the  debtor,  upon  a  quantity  of  jew- 
elry and  other  personal  property  named,  upon  the  condition 
that  if  McLean  should  forthwith  pay  three  debts  specified, 
amounting  to  $385,  also  to  secure  such  other  claims  against 
him  as  might  come  in  the  hands  of  the  plaintiff  for  collec- 
tion, and  a  claim  of  Aiken,  Lambert  &  Co.  for  $127,  then 
the  sale  should  be  void.  The  mortgagee  took  possession 
of  the  property,  and  had  such  possession  when  it  was  seized 
under  certain  orders  of  attachment.  I  quote  from  the 
opinion  the  following: 

''There  is  no  pretense  that  the  debts  which  the  chattel 
mortgage  was  given  to  secure  were  not  the  bona  fide  debts  of 
the  mortgagor,  but  it  is  said  that  McLean  was  j  ustly  indebted 
to  other  creditors  when  he  gave  this  mortgage  upon  his  en- 
tire stock  of  goods,  and  that  the  plaintiff  knew  the  facts. 
But,  still,  it  is  competent  for  a  debtor  in  &iling  circum- 
stances to  pay  or  secure  one  creditor  or  a  number  of  credit- 
ors, where  there  is  no  statute  forbidding  such  preferences, 
and  the  transaction  is  not  tainted  with  an  unlawful  intent.'^ 

It  was  contended  in  that  case  that  the  instrument  there 
under  consideration  was  in  effect  an  ajssignment  for  the 
benefit  of  creditors,  and  void  by  reason  of  the  failure  to 
<x)mply  with  the  requirements  of  the  statute  governing  as- 
signments. The  mortgage  was  sustained  and  held  not  to 
he  an  assignment.  It  contained  the  element  of  trust,  as  in 
the  mortgage  in  question  in  the  case  at  bar.  In  view  of 
that  decision  we  do  not  think  the  supreme  court  of  Wis- 
<x>nsin  can  be  cited  as  sustaining  the  theory  contended  for 
by  defendant  in  error. 

Referring  to  the  cases  cited  by  the  defendant  in  error, 
BnglAertv.Blanjotj  2  Whsxion  (Penn.),  240,  is  relied  upon. 
The  decision  was  made  in  1836,  and  is  founded  upon  an  act 
of  the  l^islature  of  1 818.  The  debtor  assigned  and  conveyed 
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a  ooUection  of  personal  property  to  his  creditor  to  sell  and 
satisfy  his  claims,  and  then  pay  other  creditors  named,  the 
balance  remaining  to  be  returned  to  him.  From  the  lan- 
guage of  the  opinion  it  is  inferred  that  the  act  referred  to 
makes  an  assignment  or  conveyance  "  for  the  use  of  his 
creditors''  or  "for  the  use  of  such  persons  to  whom  such 
assignment  is  made  and  other  creditors"  an  assignment  for 
the  benefit  of  all  creditors,  and  requires  assignments  to  be 
recorded.  This  was  never  recorded.  The  next  day  the 
debtor  applied  to  the  court  for  the  benefit  of  the  insolvent 
laws,  setting  forth  in  his  petition  that  he  had  conveyed  all 
of  his  property  in  the  assignment  the  day  before,  and  an- 
nexed to  the  articles  conveyed  a  list  of  his  creditors.  On 
the  3d  of  April,  twenty  days  afterwards,  he  executed  an 
assignment  under  the  law.  The  assignees  refused  to  act, 
and  Engelhower  was  appointed  by  the  court.  Engelhower 
then  brought  suit  for  the  property  conveyed  by  the  first 
transfer,  and  succeeded  in  his  action.  The  court  held  the 
first  assignment  void  because  not  recorded.  Under  the 
very  general  terms  of  the  act  of  1818,  we  cannot  see  how 
any  other  holding  could  have  been  had,  as  the  first  trans- 
fer yfas  "for  the  use  of  his  creditors,"  and  was  by  the  act 
made  an  assignment  of  his  property. 

This  view  is  sustained  by  the  holding  of  the  same  court 
in  Lockhart  v.  Stevenson,  61  Pa.  St,  64.  •  This  case  was 
decided  in  1869.  Wooten  having  failed,  sold  by  bill  of 
sale  and  delivered  his  stock  of  goods  to  Lockhart,  in  con- 
sideration of  certain  claims  held  against  him  by  Lockhart 
and  part  of  his  other  creditors.  He  had  previously  made 
arrangement  among  those  to  divide  the  proceeds  pro  raJta. 
The  trial  jury  found  the  transaction  was  bona  fide.  It  was 
claimed  that  the  bill  was  an  assignment  for  creditors,  whidi 
was  required  to  be  recorded.  There  being  no  trust  for 
creditors,  the  question  was,  Was  it  a  sale  or  an  assignment? 
It  was  held  to  be  a  sale,  and  not  an  assignment. 

The  caaeof  £urroir8t7.  Lehndorffy  8  Iowa,  96,  was  decided 
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in  1869.  The  facts  in  that  case  were  substantially  as  fol- 
lows: On  the  16th  of  January,  1857,  the  debtor  made 
three  chattel  mortgages  to  secure  that  number  of  creditors, 
all  made  at  about  the  same  time,  Burrows  being  the  last  of 
the  three,  taking  in  his  order.  On  the  17th  he  made  two 
more  to  other  creditors,  and  a  deed  of  trust  to  one  Sylves- 
ter to  secure  other  creditors,  the  whole  indebtedness  being 
$4,922.04,  the  instrument  covering  the  same  goods,  and  the 
deed  of  trust  contained  in  addition  some  real  estate,  the 
first  taking  precedence  as  to  its  payment,  the  others  follow- 
ing in  their  order.  It  ^as  filed  January  17th,  1857,  at 
6:50  o'clock,  the  others  following  in  their  proper  order  of 
succession  every  five  minutes.  The  debtor's  attorney 
notified  the  plaintiff  the  next  day.  On  the  28th  of  the 
same  month  he  caused  an  attachment  to  issue.  The- 
statute  of  that  state,  at  that  time,  was,  that  no  genend 
assignment  of  property  by  an  insolvent,  or  in  contem- 
plation of  insolvency,  fo|^  the  benefit  of  creditors  of  the 
assignor  shall  be  valid  unless  made  for  the  benefit  of  all 
creditors,  in  proportion  to  the  amount  of  their  claims.  In 
the  discussion  of  this  statute  Judge  Wright,  in  rendering 
the  opinion  of  the  court,  says :  ^^BvJtfor  this  provision^  any 
debtor  might  make  a  general  or  partial  assignment  to  a 
trustee  for  the  benefit  of  his  creditors  with  preferences,  the 
said  assignment  being  valid  as  against  the  process  of  said 
creditors  from  the  time  of  the  execution  of  the  deed,  sub- 
ject, of  course,  to  any  liens  upon  the  property  assigned.'' 
In  support  of  this  he  cites  a  number  of  cases  to  which  we 
need  not  refer.  He  then  says  the  primary  and  controlling 
question  is.  Was  this  an  assignment  ?  The  question  of  hdb 
was  submitted  to  the  jury.  The  instruction  of  the  court 
was,  in  substance,  that  if  the  instruments  were  executed  at 
this  same  time  and  constituted  one  transaction,  were  made 
by  defendant  on  his  own  motion,  and  he  was  at  the  time 
insolvent  and  by  these  instruments  conve^red  all  his  prop* 
erty  not  exempt  from  execution,  then  the  conveyance  would 
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be  an  assignment,  and  void.  The  jury  found  against  the 
defendant  in  the  action,  and  the  instruction  and  verdict 
were  sustained.  The  case  seems  to  have  been  in  the  main 
sustained  upon  the  finding  of  the  jury  that  the  instruments 
were  executed  at  the  same  time  and  constituted  one  trans- 
action, and  as  being  in  violation  of  the  statute  of  the  state 
to  which  we  have  referred. 

The  case  of  Van  PaUen  and  Marks  v.  Burr  et  al.,  52 
Iowa,  518,  was  decided  upon  a  demurrer  to  the  petition. 
The  petition  alleged  that  the  defendant  executed  a  chattel 
mortgage  for  the  benefit  of  a  part  of  his  creditors,  and  im^ 
mediately,  and  on  the  same  day,  made  a  general  assignment 
for  the  benefit  of  all,  and  that  they  were  intended  as  a 
whole  to  constitute  a  deed  and  general  assignment,  that 
these  instruments  were  prepared  by  the  assignor's  attorney 
at  his  request,  both  acknowledged  before  the  same  officer, 
and  filed  by  the  attorney  for  his  client  at  2:54  and  3:00 
o'clock  P.M.  before  delivery,  and  that  the  assignment  as  a 
whole  was  void  because  it  gave  a  preference  to  one  of  the 
creditors.  The  demurrer  to  the  petition  was  sustained  by 
the  district  court,  the  judgment  being  reversed  by  the 
supreme  court. 

Justice  Beck,  in  delivering  the  opinion  of  the  court,  says : 
''The  transaction  contemplated  in  the  provision  of  the  stat^ 
ute  which  is  substantially  quoted  in  the  case  last  above 
cited  and  termed  a  general  assignment,  is  a  disposition  of 
all  the  property  of  the  insolvent  for  the  benefit  of  all  his 
creditors,"  and  it  did  not  matter  how  this  was  done, 
whether  by  one  instrument  or  more;  if  all  constituted  one 
transaction  as  alleged,  and  conveyed  all  the  property  for  all 
the  creditors,  it  was  an  assignment.  As  it  preferred  those 
to  whom  the  mortgage  was  given,  it  was  void.  The  peti- 
tion alleged  that  they  as  a  whole  were  intended  as  one  as- 
signment. Now  as  a  general  assignment  constituted  a  part 
of  that  transaction,  it  is  very  clear  that  the  decision  of  the 
supreme  court  was  right,  being  based  alone  upon  the  alle- 
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gation  of  the  petition  that  both  instruments  were  intended 
by  the  insolvent  as  the  one  act  of  assignment. 

The  case  of  Lamaon  v.  Arnold,  19  Iowa,  479,  may  be 
considered  as  throwing  some  light  upon  the  holding  of  the 
supreme  court  of  that  state,  although  not  directly  in  point. 
In  that  case  the  debtor,  simultaneously  with  an  assignment, 
conveyed  lands  to  one  creditor  in  payment  of  a  debt.  An- 
other he  paid  in  money,  and  the  third  part  in  money  and 
part  by  the  transfer  of  promissory  notes.  The  court  held 
that  the  insolvent  had  the  right,  in  that  way,  to  prefer 
creditors. 

The  case  is  based  upon  the  right  of  the  insolvent  to  ap- 
propriate his  property  while  he  exercises  over  it  the  jus 
disponendi  (the  right  of  disposition).  The  statute  sim- 
ply limits  his  right  to  prefer  creditors  where  he  makes 
a  general  assignment.  It  was  held  that  the  payments  and 
the  assignment  did  not  constitute  one  transaction  so  long 
as  the  insolvent  retained  the  right  of  disposing  of  the 
property ;  that  he  might  appropriate  it  to  the  payment  of 
his  debts,  and  might  prefer  creditors.  He  might  use  all  of 
his  property  in  this  way,  or  he  might  so  use  part  and  make 
a  general  assignment  of  the  remainder. 

The  distinction  is  drawn  between  the  absolute  appropri- 
ation of  the  property  and  conveyance  by  way  of  mortgage, 
if  the  debtor  intends  disposing  of  all  his  property  for  the 
benefit  of  his  creditors.  But  if  he  mortgages  a  part  and 
assigns  the  remainder,  this  constituted  one  transaction^ 
The  property  passes  to  the  mortgagee  or  assignee  in  trust, 
to  be  disposed  of  as  required  by  law  and  the  conditions  of 
the  instruments  he  executes.  In  that  case,  the  mortgage 
and  the  assignment  being  coupled  together  and  included  in 
the  one  transaction,  would  become  the  one  act  of  the  debtor^ 
and  under  the  statute  all  the  property  would  be  included  in 
the  assignment.  If,  then,  while  the  right  of  disposing  of 
the  property  exists,  the  debtor,  as  in  this  state,  has  the 
right  to  prefer  creditors,  there  being  no  attempt  to  make  a 
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general  assignment,  it  would  seem  that  he  might  make 
such  a  disposition  of  his  property  to  secure  bona  fide  debts 
as  he  should  desire. 

The  case  of  Dickinson  v,  Rossen,  5  O.  St.,  218,  is  based 
upon  the  same  statute  as  Hordraher  v.  Leibyj  supra^  and 
need  not  be  noticed. 

The  case  of  Winner  v.  Hoyt^  28  N.  W.  Rep.,  380,  was 
decided  by  the  supreme  court  of  Wisconsin  during  the  last 
year.  The  principal  facts  in  that  case  were,  that  six  chattel 
mortgages  were  made  and  accounts  were  assigned  to  secure 
several  debts.  The  mortgages  covered  substantially  the 
same  property.  All  were  made  at  the  same  time.  The 
mortgagees  knew  the  mortgagor  to  be  insolvent.  The 
property  mortgaged  was  all  the  mortgagor  had,  and  did 
not  cover  more  than  sixty  per  cent  of  the  debts.  It  was 
intended  that  the  mortgagee  should  take  immediate  posses- 
sion, which  he  did,  convert  all  into  money,  and  divide  it 
among  the  creditors  pro  raia.  Upon  a  garnishee  process 
against  him  it  was  held  that  the  several  mortgages  and 
assignments  constituted  one  transaction,  and  that  the  gar- 
nishee acted  as  the  trustee  of  the  mortgagees  and  assignees, 
except  as  to  his  own  claim,  and  that  it  was  not,  in  legal 
efiPect,  an  assignment  for  the  benefit  of  creditors,  preferring 
those  named,  and  void.  This  decision  was  founded  upon 
itjhe  provision  of  the  statute  of  that  state,  which,  so  far  as 
liecessary,  we  quote :  ''AH  voluntary  assignments  or  trans- 
fers, whatever,  of  any  real  estate,  chattels  real,  goods  or  chat- 
tels, rights,  credits,  moneys,  or  effects,  for  the  benefit  of  or 
in  trust  for  creditors,  shall  be  void  as  against  the  person 
making  the  same,  unless'^  executed  as  therein  required, 
and  ''any  and  all  assignments  *  *  *  made  for  the 
benefit  of  creditors  which  shall  contain  or  give  any  prefer- 
ences to  one  creditor  over  any  other  creditors,  except  for  the 
wages  to  laborers  *  *  ♦  ghall  be  void."  It  will  be 
observed  that  this  language  is  sweeping  in  its  character, 
not  only  including  all  voluntary  assignments,  but  all  trans- 
fers whatever  for  the  benefit  of  or  in  trust  for  creditors. 
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It  would  seem  that  the  existence  of  such  a  provision 
would  tend  to  forestall  any  question  as  to  the  effect  of 
such  transfers^  yet  Judge  Taylor  dissents  from  the  opin- 
ion of  the  majority  of  the  oourt^  and  writes  a  lengthy  and 
logical  opinion,  holding  tiiat :  Ist,  a  debtor  may  prefer  a 
creditor;  2dy  that  he  may  prefer  more  than  one;  Sd,  he 
may  mortgage  part  of  his  property ;  4th,  he  may  mortgage 
it  all. 

The  decisions  in  this  state  may  be  said  to  settle  these  four 
propositions  in  the  affirmative.  A  debtor  may  prefer  his 
creditor;  he  may  prefer  more  than  one;  he  may  mort- 
gage a  part  of  his  property,  or  he  may  mortgage  all,  if  doike 
bona  Jide.  Limnger  v,  Raymond^  12  Neb.,  19.  Ormet 
V.  Farrington^  19  Neb.,  48.  Nelson  v.  Oarey^  15  Neb., 
631.     Bierbotoer  v.  Polk,  17  Id.,  268. 

We  will  briefly  notice  the  authorities  presented  by  plaint- 
iff in  error,  and,  in  addition  thereto,  some  to  whidi  neither 
party  has  referred. 

The  case  of  Qage  r.  Chesebro  (Wis.),  5  N.  W.  R^, 
881,  is  one  in  which  a  debtof  assigned  personal  properly 
to  his  creditor,  authorizing  him  to  go  into  possession,  sell 
and  dispose  of  the  same,  apply  the  proceeds  to  extinguish- 
ing indebtedness  due  creditors,  and  retain  the  balance,  to 
be  applied  upon  certain  notes)  upon  which  the  creditor  was 
endorser,  in  case  they  were  not  paid  by  the  assignor.  This 
instrument  was  held  a  chattel  mortgage,  and  not  an  assign- 
ment for  the  benefit  of  creditors ;  therefore  not  void  because 
of  a  fiulure  to  comply  with  the  law  in  regard  to  assignments. 
It  is  held  that  wherever  it  appears  that  an  instrument  is 
intended  as  security  the  debtor  has  the  right  of  redemp- 
tion if  seasonably  exercised,  and  that  the  garnishee  should 
not,  by  reasons  of  the  proceedings  against  him,  be  put  in 
a  worse  position  than  if  the  different  claims  were  enforced 
against  him  by  the  defendant  himself.  It  is  also  held  that 
the  creditor  might,  though  he  knew  his  debtor  was  in  failing 
circumstances,  if  his  action  was  honest,  and  not  for  a  fraud- 
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ulent  purpose,  take  an  ajssignment  of  all  his  debtor's  prop- 
erty to  secnre  himself,  and  if  the  debt  was  borui  jvde,  and 
the  assignment  made  without  fraudulent  intent,  it  was 
valid. 

In  writing  the  opinion  of  the  court,  Judge  Cole  says : 
^'It  is  true  there  is  no  defeasance  in  the  instrument,  nor 
was  it  designed  there  should  be,  to  give  the  grantor  the 
right  to  reclaim  the  property  upon  the  payment  of  the 
debts  and  liabilities  therein  mentioned,  for  whenever  it 
appears  that  the  instrument  is  intended  merely  as  a  security 
the  debtor  has  the  right  of  redemption,  if  seasonably  exer- 
cised. But  without  longer  considering  the  question,  to 
oar  minds  it  is  plain  that  the  instrument  is  nothing  but  a 
mortgage,  and  cannot  be  held  void  upon  its  face  for  any  of 
the  objections  taken  to  if 

In  Peck  V.  MetriUy  26  Vt.,  686,  Merrill  became  embai^ 
rassed  and  Page,  Lowell,  and  Toplin  became  his  sureties, 
and  to  secure  them  from  liability  he  turned  over  to  them 
all  his  property  at  East  Greenfield,  subject  to  an  attach- 
ment, and  also  his  store  at  South  Bradford.  Peck  &  Co. 
garnished  Page,  Lowell,  and  Toplin  under  what  was 
known  in  that  state  as  trustee  process.  There  was  no  as- 
aigoment  law  in  Vermont,  but  there  was  a  law  absolutely 
prohibiting  assignments,  making  them  void  as  against  the 
creditors  of  the  debtor.  Without  quoting  at  length  from 
the  opinion,  it  may  be  said  that  it  was  held  that  the  act  of 
1843  prohibited  general  assignments  which  should  be  so 
construed  as  to  be  confined  to  such  transfers  of  property 
as  were  made  in  trust  for  creditors,  and  that  the  transfer 
by  a  debtor  of  all  his  property  did  not  make  of  it  what  is 
termed  a  general  assignment  unless  it  also  be  conveyed  to 
trustees  to  be  held  in  trust  for  their  creditors,  and  if  the 
debtor  conveys  his  property  directly  to  creditors  or  sure- 
ties for  their  benefit,  and  no  trust  is  created  for  others,  the 
transfer  must  then  be  r^arded  as  a  mortgage  or  pledge 
of  personal  property,  and  in  such  a  case  the  creditor  or 
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surety  cannot  be  held  as  the  trustee  of  the  debtor  unless 
there  is  a  surplus  left  in  his  hands  after  discharging  his 
claim  against  or  liability  for  the  debtor.  It  seems  that 
previous  to  the  passage  of  the  act  referred  to,  general  com- 
mon law  assignments  had  been  sustained  by  the  courts. 
They  were  generally  made  to  friends  for  preferred  cred- 
itors who  kept  all,  or  covered  up  the  property,  or  returned 
it  to  the  debtor.  Sometimes  assignees  were  wholly  irrespon- 
sible. The  act  prohibited  only  assignments.  It  was  held 
not  to  prohibit  the  transfer  of  property  to  preferred  cred- 
itors or  sureties. 

McGregor  v.  Chase,  37  Vt.,  225,  was  decided  in  1864, 
an  assignment  law  having  been  enacted,  but  the  decis- 
ion does  not  give  its  provisions.  It  decides  that  the 
deed,  with  conditions  to  be  void  if  the  debts  were  paid 
which  it  was  given  to  secure,  was  a  mortgage  to  secuie 
debts  of  the  grantees  and  for  liabilities  they  had  incurred. 
It  was  sustained  as  being  a  mortgage  and  not  an  assign- 
ment. 

The  case  of  Lowe  v.  Wyman,  8  N.  H.,  636,  was  one  in 
which  Wyman,  being  in  failing  drcumstanoes — and  a  con- 
siderable portion  of  his  property  being  attached  and  taken 
by  his  creditors — ^transferred  to  an  attorney,  who  held  a 
daim  against  him,  certain  notes  and  accounts  as  collateral 
security.  The  attorney  collected  some  $200,  but  not 
enough  to  pay  his  client.  It  was  contended  that  the  de- 
livery of  the  notes  and  accounts  was  an  assignment  within 
the  meaning  of  the  assignment  law  and  void,  and  under 
trustee  process  (garnishment)  the  attorney  should  be  held 
liable  to  the  plaintiff.  The  decision  is,  that  the  debtor  may 
pledge  his  property  to  secure  the  payment  of  a  preferred 
debt,  and  that  such  transfer  would  not  be  a  violation  of 
the  assignment  law  which  was,  that  no  general  assignment 
should  be  valid  except  it  provided  for  an  equal  distribution 
of  all  the  property  aip«ing  the  creditors  in  equal  propor- 
tion.    It  is  said  that  a  debtor  may  pledge  all  his  property  in 
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payment  of  a  particular  debt,  and  that  the  assignments 
intended  by  the  statutes  are  general  assignments  purport- 
ing to  convey  all  the  debtor's  property  to  trustees  for  the 
benefit  of  all  his  creditors.  It  appears  that  previous  to 
the  enactment  of  the  assignment  law,  assignments  were 
made  that  did  not  include  all  of  the  assignor's  property, 
although  so  claimed ;  hence  the  act  was  passed  requiring 
him  when  he  did  make  an  assignment  to  make  oath  that 
the  deed  included  all  the  property  he  had  and  that  it 
should  be  equally  distributed,  otherwise  the  transfer  was 
void. 

As  we  shall  see  Airther  on,  it  seems  to  the  writer  that 
this  principle  must  be  the  governing  one  in  the  case  at 
bar.  That  the  provisions  of  the  assignment  law  of  this 
state  are  intended  to  apply  to  general  assignments  made  as 
9ueh  and  with  the  purpose  and  intent  of  the  assignor  to 
convey  his  property  for  the  benefit  of  all  his  creditors,  and 
that  no  mortgage  or  transfer  of  his  property  as  security, 
when  not  intended  as  an  assignment,  will  be  held  to  be 
such. 

The  case  of  Barker  t?.  Hall,  13  N.  H.,  298,  was  where  a 
mortgage  was  executed  by  a  debtor,  conveying  all  of  his 
property  to  secure  the  payment  of  a  portion  of  his  debts, 
leaving  others  not  provided  for.  This  was  held  not  to  be 
an  assignment  within  the  meaning  of  the  statute  of  July 
6,  1834,  entitled  an  act  for  the  equal  distribution  of  prop- 
erty assigned  for  the  benefit  of  creditors. 

The  case  of  Dana  v.  Stanfords,  10  Cal.,  269,  was  a  pro- 
ceeding in  garnishment  against  mortgagees.  Dietz,  the 
debtor  and  judgment  defendant,  mortgaged  all  his  prop- 
erty to  Stanfords  to  secure  debts  actually  due  him,  and  in- 
demnify him  against  indorsements  Stanfords  had  made  for 
him.  From  an  examination  of  the  case,  it  appears  that 
it  is  similar  in  some  respects  to  the  Vermont  case.  Assign- 
ments had  been  made  to  friends  and  insolvent  assign- 
ees before  the  enactment  of  the  assignment  law,  and  the 
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law  was  enacted  for  the  purpose  of  preventing  that  spe 
cies  of  fraud,  but  not  intended  to  prevent  an  insolvent 
debtor  from  transferring  his  property  directly  to  creditors, 
either  absolutely  in  payment  of  his  debts,  or  as  security 
by  way  of  mortgage.  The  mortgage  was  held  to  be 
fair,  bona  fide,  and  without  fraud,  and  not  an  assignment 
In  the  very  able  opinion  written  by  Judge  Field,  we  find 
a  reference  to  the  statute  of  some  of  the  states.  The  state 
of  New  Hampshire  is  somewhat  like  our  own.  In  Con- 
necticut the  words  ^' In  trust  for  creditors'^  occur  in  the 
act  In  Ohio  the  words  '^  In  trust ''  govern  assignments 
for  creditors.  In  New  York  the  statute  contains  the 
words,  "  In  trust  for  the  use  of  the  person  making  the 
same,''  and  in  all  these  states  a  mortgage  to  the  creditors 
has  been  held  good. 

In  Morse  v.  Powers,  17  N.  H.,  286,  a  mortgage  was 
given  to  secure  a  debt  to  the  mortgagee  and  to  indemnify 
another  person  against  loss  for  having  endorsed  a  note 
with  the  mortgagor  as  security.  In  this  case  it  is  said  : 
*^  The  objection  that  the  mortgage  is  invalid  because  it  is 
partiy  in  trust  for  the  benefit  of  Robert  Morse,  and  thus 
itself  in  the  nature  of  an  assignment,  cannot  be  sustained. 
It  is  not  essential  |to  the  validity  of  the  mortgage  that  it 
should  be  wholly  for  the  benefit  of  the  mortgagee,  nor 
would  the  trust  for  the  benefit  of  a  third  person  of  itself 
give  it  the  character  of  an  assignment  within  the  act  re- 
quiring assignments  to  comprehend  all  the  property  of  the 
debtor  and  be  without  preferences." 

In  Kohn  v.  Clement,  Morton  &  Co,,  12  N.  W.  Rep.,  660 
(la.),  Waynick  &  Co.  were  in  business  and  became  in- 
debted. They  made  a  mortgage  to  Kohn  Brothers  upon 
their  stock  in  trade,  which  constituted  their  assets,  to  se- 
cure several  other  creditors,  most  of  them,  but  omitting 
Clement,  Morton  &  Co.,  they  seeking  a  judgment  to  take 
execution.  This  was  held  not  to  be  an  assignment,  as  them 
was  no  intention  it  sliould  be  such. 
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The  case  is  similar  to  the  one  at  bar,  except  that  Kohn 
Brothers,  the  mortgagees,  were  creditors,  while  Bonns  was 
the  agent  of  one  of  the  creditors.  Under  the  rule  laid 
down  in  that  case,  if  Bonns  had  been  a  creditor  himself^ 
instead  of  the  agent  for  one  of  the  creditors,  his  title  to  the 
property  would  have  been  good,  so  far  as  appears  upon  the 
feoe  of  the  mortgage.  We  are  not  quite  able  to  see  why 
the  fact  that  he  was  the  agent  of  a  creditor,  and  not  the 
creditor  himself,  should  change  the  rule  to  be  applied  to 
the  instrument  executed. 

In  CadweWa  Bank  v.  Crittendeny  Gamisheey  23  N.  W. 
Rep.y  646  (la.),  one  Creager  was  in  business  and  heavily 
indebted.  Among  his  creditors  were  Smith  and  Crit* 
tenden,  whom  he  had  promised  to  secure  when  desired. 
His  house  and  store  were  burned.  When  informed  of 
the  disaster  to  the  property.  Smith  and  Crittenden  took 
assignments  of  all  debts  in  Council  Bluffs,  where  they 
resided,  and  Crittenden  went  to  Logan,  the  place  where 
Creager  was  in  business,  and  procured  assignments  to  him 
of  Creager's  book  accounts,  insurance  policy,  etc.,  to  pay 
himself  and  other  creditors  in  Council  Bluffs.  Creager 
was  at  that  time  indebted  to  the  bank  in  Logan.  This 
transfer  to  Crittenden  was  held  not  to  be  an  assignment^ 
that  whether  or  not  it  was  such  depended  upon  the  inten- 
tion of  the  parties,  as  might  be  shown  by  the  circumstances 
of  the  transaction.  That  if  the  conveyance  is  to  a  trustee, 
and  the  debtor  intends  to  divest  himself  not  only  of  the 
title  to  the  property,  but  of  all  control  over  it,  if  it  is  in^ 
tended  as  an  absolute  conveyance  of  all  his  property  and 
is  made  for  the  purpose  of  securing  a  distribution  of  the 
proceeds  among  his  creditors,  or  a  portion  of  them,  it  is  in 
legal  effect  an  assignment.  On  the  other  hand,  if  the  in^ 
tention  of  the  debtor  is  merely  to  secure  his  debts  to  one 
or  more  of  his  creditors,  and  the  conveyance  is  not  intenoSl^^ 
as  an  absolute  disposition  of  his  property,  but  reserves  to  ^^ 
himself  a  right  therein,  the  conveyance  will  be  treated  as 
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a  mortgage,  even  though  the  debtor  is  insolvent  at  the 
time  and  it  covers  all  of  his  property,  and  but  a  portion  of 
his  debts  are  secured  by  it.  Some  reference  is  made  to  the 
claim  that  the  property  was  conveyed  to  Crittenden  in 
trust  for  other  creditors,  but  it  was  held  that  while  Crit- 
tenden was  the  trustee,  yet  as  between  him  and  Creager, 
the  debtor,  he  was  not,  and  as  between  them  the  debt  was  due 
to  him ;  that  he  was  not  a  trustee  of  Creager's  appointment, 
but  as  to  him  the  holder  of  all  the  claims. 

In  Gage  v.  Parry,  29  N.  W.  Rep.,  824  (la.),  Morse 
k  Humphrey,  who  were  partners,  gave  Baker  and  Jones, 
who  were  their  creditors,  a  mortgage  on  their  stock  of 
goods.  They  also  gave  a  mortgage  to  Hard,  and  assigned 
their  accounts  to  Briscoe ;  then,  within  an  hour,  but  not  as 
a  part  of  the  first  transaction,  made  a  general  assignment 
to  Perry.  This  assignment  was  made  before  the  mortgage 
to  Hard  and  the  assignment  to  Briscoe  were  delivered. 
The  mortgages  to  Baker  and  Jones  were  held  good  upon 
the  ground  that  the  creditors  of  Morse  &  Humphrey  had 
no  lien  upon  the  property  of  the  firm  and  they,  Morse  & 
Humphrey,  could  do  as  they  wished  with  it.  They  could 
pay  or  secure  any  or  all  of  their  creditors,  with  any  or  all 
of  their  proceeds,  and  such  payment  or  security  would  not 
be  effected  by  the  assignment. 

In  Waterman  v.  SUberberg,  2  S.  W.  Rep.  (Texas),  578, 
Marks,  the  mortgagor,  was  indebted  to  a  large  number  of 
persons.  Among  his  creditors  was  Silberberg,  to  whom  he 
owed  something  over  |2,000.  The  whole  indebtedness 
was  $16,000.  Silberberg  was  his  surety  for  all  the  debts 
named  in  the  mortgage,  ten  in  number  These  debts,  with 
that  due  Silberberg,  amounted  to  over  $10,000.  The 
mortgage  was  made  to  Silberberg  to  secure  his  debts 
and  those  for  which  he  was  surety.  Silberberg  took 
possession  of  the  mortgaged  property,  which  included  all 
of  the  property  of  the  debtor,  and  Waterman  attached  and 
levied  on  a  part  of  the  property,  claiming  that  the  transfer 
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to  Silberberg  was  void^  as  being  in  contravention  of  the 
assignment  law,  by  reason  of  its  preference  of  creditors. 
The  mortgage  was  held  valid  as  being  a  legal  mortgage  and 
not  an  assignment. 

The  case  of  Tootle  v.  ColdweUy  SOKan.^  125,  was  one  in 
which  an  attachment  had  been  issued  at  a  suit  by  the 
plaintiff  against  the  debtor,  Coldwell.  .  Prior  to  the 
attachment  Coldwell  had  executed  chattel  mortgages  on 
the  stock  of  goods  in  his  business  to  his  wife,  to  secure 
the  sum  of  $2,670;  to  Clafiin,  Allen,  &  Co,  to  secure 
$2,000;  to  P.  v.  Coldwell,  to  secure  |364,  and  to  a  num- 
ber of  other  creditors,  all  of  which  were  stated  to  be 
bonafde;  and  it  was  contended  that  these  mortgages  were 
void,  as  being  against  the  provisions  of  the  assignment  law 
of  that  state,  that  they  constituted  altogether  a  voluntary 
assignment  for  the  benefit  of  his  creditors.  In  discuss- 
ing this  question.  Judge  Valentine,  who  wrote  the  opinion 
of  the  court,  says :  "  The  mortgages  were  not  executed  to 
a  trustee  as  voluntar}'  assignments  under  the  assignment 
law  of  the  state,  but  they  were  executed  directly  to  the  cred- 
itors themselves.  They  were  not  executed  in  the  manner  in 
which  the  statute  requires  voluntary  assignments  to  be 
made.'' 

-  The  assignment  law  does  not  prohibit  the  execution  of 
such  mortgages,  and  being  intended  as  such  for  the  purpose 
of  securing  bonafde  debts  they  were  valid. 

The  case  of  ScgU  v.  McDaniel,  3  S.  W.  Rep.,  291,  was 
decided  during  the  present  year.  Wheat  and  Thompson, 
being  indebted  to  various  persons,  conveyed  to  McDaniel 
property  in  trust  to  sell  to  pay  certain  enumerated  debts 
desdribed  in  the  instrument.  The  debts  described  did  not 
constitute  all  of  the  indebtedness  of  Wheat  and  Thompson, 
there  being  others  which  were  not  provided  for.  This  con- 
veyance was  held  not  to  be  an  assignment,  and  void,  be- 
cause of  the  preferences  which  it  contained;  that  the 
assignment  law  has  reference  only  to  assignments  made 
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under  it,  and  that  preferenoe  was  given  through  instru- 
ments other  than  such  assignments  as  the  act  contemplated 
are  valid,  unless  in  contravention  of  the  act  oonceming 
fraudulent  conveyances. 

In  Gallagher^ s  Appeal^  7  Atlantic  Rep.,  237  (Pa.),  it  is 
held  that  the  law  of  Pennyslvania  seemed  to  prohibit  pref- 
erences in  the  assignment,  under  the  act,  but  it  does  not 
prevent  a  debtor  from  preferring  his  creditors,  or  any  of 
them,  so  long  as  he  retains  dominion  over  his  property 
and  there  is  no  fraud  in  the  transaction,  and  it  is  done 
bona  fide.  This  decision  was  made  in  1886,  and  is,  per- 
haps, a  construction  of  an  assignment  law  enacted  after  the 
decisions  of  that  court  hereinbefore  referred  to  were  made. 

In  Jones  on  Mortgages,  Sec.  355,  it  is  said  it  is  not 
essential  to  the  validity  of  a  mortgage  that  it  be  wholly  for 
the  benefit  of  the  mortgagee.  It  is  not  objectionable  that 
it  secures  a  debt  due  him  and  a  debt  due  another,  so  that 
the  mortgagee  holds  the  mortgage  partly  in  trust  for  the 
benefit  of  a  third  person.  Such  a  trust  does  not  give  it  the 
character  of  an  assignment  within  the  act  requiring  assign- 
ments to  comprehend  all  of  the  debtor's  property,  and  .to 
be  without  preferences,  and  that  a  mortgage  is  not  objec- 
tionable as  an  assignment  for  the  benefit  of  creditors  which 
is  made  to  a  creditor  to  secure  a  debt  to  him  alone,  or  to 
secure  a  debt  to  him  and  also  the  debts  of  other  creditors 
named. 

In  Burrill  on  Assignments,  Sec  6,  page  12,  it  is  said,  in 
substance,  that  a  mortgage  resembles  an  assignment  more 
closely  in  its  leading  features  of  being  a  security  or  provis- 
ion for  a  debt  involving  a  resulting  interest  to  the  grantor 
on  a  certain  contingency.  An  assignment  is  more  than*  the 
security  for  a  payment  of  debts :  it  is  an  absolute  apprc^ri- 
ation  of  the  property  to  their  payment.  It  does  not  crettbe 
a  lien  in  favor  of  creditors,  but  conveys  the  whole  tiite^ 
kgal  and  equitable,  to  the  assignee.  There  remains,  there* 
fore,  no  equity  of  redemption  to  the  property,  and  the  trust 
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which  results  to  an  assignor  in  the  unemployed  balance^ 
does  not  indicate  suoh  an  equity. 

A  clear  distinction  is  made  in  New  York  between  assign- 
ments and  mortgages;  but  as  the  words  'Mn  trust '^  are  in 
the  New  York  statute,  the  decisions  do  not  aid  us.  By 
the  New  York  law  and  decisions  a  debtor  may  make  a 
mortgage  directly  to  one  or  more  of  his  creditors,  but  not 
to  one  for  others,  or  himself  and  others,  owing  to  the  exist- 
ence of  those  statutory  words. 

From  this  review  of  authorities  cited,  I  conclude  that 
the  fact  that  the  transfer  was  made  to  Bonus  as  trustee 
for  the  creditors  named,  does  not  necessarily  destroy  the 
instrument  as  a  mortgage,  as  the  statute  of  this  state  con- 
tains no  provision  that  the  existence  of  such  trusteeship 
shall  render  the  instrument  void,  unless  it  complies  with 
the  law  of  assignments. 

The  proper  discussion  of  this  case  must  depend  upon  the 
construction  of  sections  1  and  29  of  the  assignment  law  of 
Nebraska.     Comp.  Stat.,  Ch.  6.     They  are  as  follows : 

'^Sec.  1.  That  no  voluntary  assignment  for  the  benefit 
oftcreditors  hereafter  made  shall  be  valid  unless  the'  same 
shall  be  made  in  conformity  to  the  terms  of  this  act.'' 

'^  Sec.  29.  Every  such  assignment  shall  be  void  against 
the  creditors  of  the  assignor:  First.  If  it  give  a  prefer- 
ence of  one  debt  or  class  of  debts  over  another,  except  a 
preference  to  any  person  of  not  more  than  $100  for  labor 
or  wages.  Second.  If  it  require  any  creditor  to  release  or 
compromise  his  demand.  Third.  If  it  reserve  any  inter* 
est  in  the  assigned  pro|>erty,  or  any  port  thereof  to  the 
assignor  or  assignors,  or  for  his  or  their  benefit,  before  his- 
or  their  existing  debts  have  been  paid.  Fowrih.  If  it  con- 
fer any  power  upon  an  assignee  other  or  different  fron^ 
those  contained  in  this  act.  Fifth.  If  the  assignor  or 
assignors  shall  fail  to  make  the  inventory  required  to  b» 
made  by  him  or  them  by  this  act,  within  the  time  required 
by  this  act,  the  assignment  shall  not  be  void,  but  that  the 
33 
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ooonty  court  may  by  attachment,  or  other  proper  remedy, 
compel  the  making  and  return  thereof  by  the  assignor. 
But  the  omission  of  any  property  or  of  the  name  or  claim 
of  any  creditor  therefor,  shall  not  avoid  the  assignment/' 

By  the  first  section  no  voluntary  assignment  for  the 
benefit  of  creditors  can  be  valid  unless  made  in  conformity 
to  the  act.  Considerable  of  stress  is  plaoed  upon  the  words 
^^  voluntary  assignment/^  Burrill  on  Assignments,  page 
3,  Sec.  2,  defines  voluntary  assignments  for  the  benefit  of 
creditors  to  be :  ^'A  transfer,  without  compulsion  of 'law,  by 
debtors,  of  some  or  all  of  their  property  to  an  assignee  or 
assignees,  in  trust,  to  apply  the  same,  or  proceeds  thereof, 
to  the  payment  of  some  or  all  of  their  debts,  and  to  return 
the  surplus,  if  any,  to  the  debtor.  Assignments,  in  this 
restricted  sense,  axe  distinguished  with  reference  to  their 
subject-matter,  as  being  of  all  or  pf  part  of  the  debtor's 
property.  The  former  are  known  as  general  assignments, 
in  distinction  from  partial  assignments,  by  which  term  the 
latter  are  defined.  Such  assignments  are  termed  volun- 
tary, to  distinguish  them  from  such  as  are  made  by  com- 
pulsion of  law,  as  under  the  statutes  of  bankruptcy  and 
insolvency  (the  latter  being  sometimes  termed  statutory 
assignments),  or  by  order  of  some  competent  court  As- 
signments, in  the  sense  in  which  they  are  here  employed, 
are  usually  resorted  to  by  debtors  who  find  themselves 
unable  to  pay  their  debtors  in  fuU,  or  the  embarrassed 
state  of  whose  afiairs  has  compelled  them  to  discontinue 
the  transaction  of  business,  and,  in  some  instances,  the  pro- 
visions of  the  statutes  which  have  been  passed  by  the 
state  l^islature  regulating  and  restrictTng  the  operation 
of  such  assignments  are  confined  exclusively  to  assignments 
made  by  insolvents  or  by  persons  in  contemplation  of  in- 
solvency. But  the  insolvency  of  the  debtor  in  his  own 
estimation,  or  in  fiaict,  will  not,  apart  from  statutory  pro- 
visions, unless  connected  with  other  evidences  of  fraud, 
invalidate  the  assignment." 
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Afisiuning  this  definition  of  the  term  voluntary  assign- 
ment to  be  the  correct  one,  the  provisions  of  the  first  sec- 
tion of  the  assignment  law  of  this  state  referring  to  volun- 
tary assignments^  must  be  for  the  purpose  of  distinguishing 
such  assignment  from  an  involuntary  assignment,  as  under 
the  laws  of  bankruptcy.  There  being  no  such  law  at  this 
time,  the  word  "voluntary"  can  have  no  essential  or  par- 
ticular meaning  with  reference  to  the  case  at  bar.  The 
statute  would  then  be  that  no  assignment  for  the  benefit 
of  creditors  shall  be  valid  unless  it  conform  to  the  provis- 
ions of  the  act.  Section  29  simply  provides  that  such  as- 
signments shall  be  void  unless  they  comply  with  the  pro- 
visions therein  contained.  As  we  have  before  stated,  there 
is  no  intimation  that  anything  short  of  an  assignment  un- 
der the  law  shall  be  held  to  be  such.  In  other  words,  the 
act  assumes  to  have  nothing  to  do  with  any  transfer  not 
intended  as  an  assignment  The  words  "  in  trust,'^  or,  "in 
trust  for  the  benefit  of  creditors,'^  do  not  occur.  It  there- 
fore seems  quite  dear  that  to  constitute  a  voluntary  assign- 
ment the  conveyance  must  have  been  so  intended  by  the 
grantor;  that  it  must  have  been  his  purpose  at  the  time  of 
the  execution  of  the  instrument  to  make  a  voluntary  assign- 
ment under  the  provisions  of  the  assignment  law,  such  in- 
tention to  be  drawn  from  the  surrounding  circumstances 
and  by  the  language  of  the  conveyance. 

I  am  inclined  to  think  that  the  statute  refers  only  to 
assignments  when  intended  as  such;  that  is,  when  a  debtor 
undertakes  to  make  an  assignment  under  the  statute,  he 
must  make  it  in  accordance  with  it,  otherwise  it  is  no  assign- 
ment, and  is  void ;  and  the  rules  relating  to  the  construc- 
tion of  mortgages  and  other  instruments  somewhat  akin  to 
assignments,  but  not  intended  as  such,  remain  unchanged ; 
apd  therefore  this  mortgage  is  not  an  assignment,  in  the 
sense  referred  to  in  the  1st  and  29th  sections  of  the  assign- 
n^ant  law,  and  is  not,  for  that  reason,  void. 

A  mortgage  is  a  conditional  transfer  of  property.    A 
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voluntary  assignment  is  absolute.  The  debtor  has  a  per- 
fect right  to  prefer  one  or  any  portion  of  his  creditors^  and 
in  the  absence  of  fraud  to  secure  them  in  part  or  in  whole 
by  the  transfer  or  mortgage  of  any  or  all  of  his  property, 
leaving  the  remainder  of  his  creditors  entirely  unprovided 
for.  He  has  the  right,  if  bona  fide^  to  execute  a  chattel 
mortgage  to  a  creditor  on  any  part  or  all  of  his  property 
to  secure  just  debts.  He  may  also  include  in  such  mort- 
gage any  other  creditors  he  may  desire,  and  the  mortgage 
will  hold  for  all  so  included.  Debts  may  be  assigned  to 
one  creditor  by  a  portion  of  the  others,  and  he  can  take  a 
mortgage  to  himself  for  all  who  so  assign  and  it  is  valid. 
It  remains  a  mortgage. 

I  can  find  no  case  or  test  where  the  question  of  the  va- 
lidity of  a  mortgage  to  a  third  party  is  discussed  but  that 
it  has  been  held  bad,  but  all  of  these  cases  are  in  states 
where  conveyances  '^  in  trust  ^'  are  expressly  prohibited, 
unless  under  certain  conditions,  such  as  the  conveyance  of 
all  the  property  for  the  benefit  of  all  the  creditors.  Our 
statute  contains  no  such  provisions. 

If  the  mortgage  had  been  made  to  Rice,  Friedman,  and 
Markell,  or  to  any  other  one  of  the  creditors  direct  and 
for  the  benefit  of  the  others,  it  would  be  good  under  the 
rule  laid  down  in  Motbc  v.  Potcera,  17  N.  H.,  286;  Kohn 
V.  ClemmerU,  MwimA  Cb.,  12  N.  W.  Hep.,  650;  OarUr 
V.  Bewey,  62  Wis.,  552;  Scott  v.  McDanid,  3  S.  W.  Hep., 
291 ;  Sovih  Carolina  Loan  a/nd  Hrvst  Co.  v.  McPherson^ 
2  S.  E.  Bep.,  267,  and  others,  which  we  do  not  now  call  to 
mind. 

Why  would  it  not  be  as  good  if  made  to  Bonus,  as  if 
made  to  his  principal?  Does  the  fact  that  Bonus  was  the 
agent  of  Bice,  Friedman,  and  Markell  require  the  appli- 
cation of  a  different  rule  than  would  have  been  applied  if 
they  themselves  were  substituted  for  him,  or  if  he  had  been 
a  creditor?  So  fiEur  as  appears  he  had  fiill  authority  to 
take  security  for  the  debt  due  them.     He  doubtless  had 
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the  right  to  take  the  mortgage,  either  to  himself  or  to  his 
principals.  I  cannot  believe  that  the  mere  fact  that  it  waa 
80  written  in  the  mortgage  should  change  the  application 
of  the  rule. 

I  therefore  conclude  that  the  instruction  of  the  court  to 
the  trial  jury  that  the  instrument  referred  to  ''is  an  as- 
isignment  for  the  benefit  of  creditors,  and  as  such,  void  un- 
der our  statute,  and  conveyed  no  title  to  the  plaintiff  in 
this  action  against  other  creditors,"  was  erroneous ;  and  for 
that  reason  the  judgment  of  the  district  court  should  be 
reversed. 

Maxwell,  Ch.  J. 

The  elaborate  and  carefully  prepared  opinion  of  Judge 
Keese  is  entitled  to  receive  and  has  received  great  consider- 
ation. He  shows  conclusively  that  at  common  law  a 
debtor  may  prefer  one  or  more  creditors,  and  if  this  case 
rested  upon  that  proposition  alone,  I  would  favor  a  re- 
versal of  the  judgment;  but  even  at  common  law  a  debtor 
could  not  give  to  one  or  more  of  his  creditors  a  greater 
amount  of  his  property  than  would  satisfy  the  debt  or 
debts,  and  thus  hinder,  delay,  or  defraud  other  creditors. 
Thus,  suppose  A  is  indebted  to  B  in  the  sum  of  one  thou- 
sand dollars,  and  is  also  indebted  to  other  persons ;  he  can- 
not pay  B  eleven  hundred  dollars,  or  any  greater  sum  than 
IS  due  to  him  in  satisfaction  of  the  claim.  Such  payment, 
if  made,  would  be  in  excess  of  the  amount  due  B,  and  he 
would  hold  it  like  any  other  mere  donee.  Every  person 
holds  his  property  in  two  distinct  capacities :  first,  as 
owner,  and  second,  as  qium  trustee  for  the  benefit  of  his 
creditors.  The  law  therefore  I'equires  him  to  apply  his 
property  to  the  purposes  to  which  he  impliedly  pledged  it 
'  in  procuring  credit,  viz.,  the  satisfaction  of  his  debts — in 
other  words,  the  law  requires  the  debtor  to  execute  the 
trust  in  good  faith ;  and  if  he  &ils  to  do  so,  the  law,  as 
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&r  as  possible,  will  enforoe  the  trust.     A  debtor,  there- 
fore, under  the  pretext  of  preferring  oertain  creditors,  can- 
not overpay  them  nor  reserve  a  secret  trust  in  the  property 
in  his  own  favor,  and  the  creditor  who  greedily  grasps 
uid  obtains  more  of  a  failing  debtor^s  property  than  he  is 
entitled  to,  to  the  exclusion  of  the  claims  of  other  credit- 
ors, does  so  at  his  peril.     The  statute  against  hindering, 
delaying,  and  defrauding  creditors  is  plain  and  unambig- 
uous, and  there  is  no  reason  why  it  should  not  apply  to  a 
creditor  who  receives  more  than  he  is  entitled  to  of  a  fail- 
ing debtor's  property.     The  rule  of  the  common  law  al- 
lowing a  failing  debtor  to  prefer  one  or  more  of  his  cred- 
itors is  entirely  arbitrary;  is  contrary  to  justice  and  right, 
and  has  naught  to  commend  it  except  a  line  of  authorities. 
If  a  debtor  is  unable  to  pay  his  debts  in  full,  it  certainly 
is  but  justice  that  each  creditor  should  be  paid  a  fair  pro- 
portion of  the  entire  assets  of  such  debtor.     Any  other 
rule  carries  upon  its  face  the  stamp  of  unfairness,  and 
should  as  fiur  as  possible  be  discouraged.     The  general  as- 
signment law  of  the  state  prohibits  preferences,  except  in 
oertain  trifling  matters,  and  but  for  the  first  section  of  that 
act  no  doubt  would  control  in  this  case.     A  debtor  who  by 
any  instrument  transfers  all  his  property  to  one  or  more  . 
creditors,  or  other  persons,  for  their  benefit,  has  infcust  ew- 
gigned  it.     So  far  as  his  right,  control,  and  possession  of 
the  property  are  concerned,  they  have  passed  to  others, 
and  are  not  to  be  returned  to  the  debtor  until  the  purposes 
of  the  trust  are  accomplished ;  and  then  only  the  residue 
of  the  property  is  to  be  returned.     No  refinement  of  defi- 
nition can  make  such  a  transfer  essentially  different  from 
an  assignment.     In   the    instrument    under    which   the 
plaintiff  claims,  is  the  following:  "And  I,  the  said  B.  C. 
Hamilton,  hereby  authorize  the  said  S.  H.  Bonus  to  take 
immediate  possession  of  the  same,  and  to  sell  the  said 
property  in  the  usual  course  of  business,  at  retail  and  pri- 
vate vendue,  and  apply  the  proceeds  of  the  sales   in  pro 
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ToJbd  proportion,  as  the  same  may  become  clue.  The  bal- 
ance of  the  proceeds  of  the  sales  thereof  and  of  the  goods 
and  chattels  remaining  afler  paying  all  reasonable  expenses 
connected  with  the  taking  and  selling  of  said  property,  if 
any  there  be,  to  be  paid  or  returned  to  the  said  B.  C.  Ham- 
ilton, or  his  assigns,  immediately  upon  the  said  notes  being 
80  paid/'  Bomk»  v,  Oarter^  20  Neb.,  574.  This  is  the  lan- 
guage of  a  trust,  and  the  trustee  was  the  assignee  named 
in  the  instrument,  and  as  under  our  statute  such  assign- 
ments are  prohibited,  and  declared  invalid,  it  was  of  no 
effect.  The  judgment  heretofore  rendered  is,  therefore, 
in  my  view,  right,  and  should  be  adhered  to. 

Judgment  affirmed. 

Ck>BB,  J.,  concurred  in  adhering  to  the  former  judg- 
ment. 


William  Cowan,  plaintiff  in  erbor,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Criminal  Law:     pbkliminaby  examination.     Where  it 

appears  that  the  charge  in  the  prelimiDary  examination  was 
substantially  the  same  as  that  set  forth  in  an  information  filed 
in  the  district  conrt,  the  plea  of  want  of  preliminary  examina- 
tion will  be  unavailing. 

2.     :    :    PLKA  IN  ABATEMENT.     Where  it  is  claimed 

there  was  no  preliminary  examination  of  a  party  accused  of 
crime  before  filing  an  information  against  him  in  the  district 
court,  the  question  should  be  raised  by  a  plea  in  abatement 

3.     :    OBTAINING  MONEY  BY  FALSE  PBBTSNSES.     Where  in 

an  information  against  a  party  for  obtaining  money  by  false 
pretenses  it  is  alleged  that,  ^*by  reason  of  the  false  pretenses/' 
the  accused  obtained  the  money,  the  words  of  the  statute  being, 
''by  ialse  pretense,''  Heldy  The  allegation  was  sufficient. 
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4.     :    :    BYIDSNCB.    In  a  proeeention  against  a  party 

for  obtaining  money  under  false  pretenses  from  a  bank,  the 
note  giyen  by  bim  for  the  money  and  mortgage  to  secure  the 
same,  when  introduced  in  evidence,  are  sufficient  in  that  case  to 
prove  the  de  facto  existence  ol  the  bank.  People  v,  Hughet,  29 
Cal.,  260.     PlaOe  VaUep  Boide  v,  Harding,  1  Keb.,  461. 

5.     :    XYIDSNCK.    Except  in  cases  where  it  is  necessary  to 

show  guilty  knowledge,  it  is  not  admissible  to  prove  that  at 
another  time  and  place  the  accused  committed  or  attempted  to 
commit  a  crime  similar  to  that  with  which  he  stands  charged. 

6.    :    BBA80NABLE  DOUBT.    The  oourt  in  defining  a  reasonable 

'  doubt,  said :    ^  It  is  a  doubt  for  having  which  the  jury  can  give 

a  reason,  based  upon  the  testimony."  Heldj  Erroneous  and  cal- 
culated to  mislead. 

Error  to  the  district  oourt  for  Valley  county.  Tried 
below  before  Tiffany,  J. 

M.  Randall  (E.  W.  Metcalf  with  him),  for  plaintiff  in 
error,  cited:  State  v.  ChunUj  19  Mo.,  233.  Stale  v.  Locke, 
35  Ind.,  419.  Commonwealth  v.  Young,  15  Gratt.,  664. 
Bnders  v.  People,  20  Mich.,  233.  State  v.  Saunders,  63 
Mo.,  482.  Maxwell's  Crim.  Proc.,  129.  3  Greenleaf  Ev., 
Sec.  88.     AbhoU  v  Omaha  Smelting  Cb.,  4  Neb.,  420. 

William  Leese,  Attorney  General,  and  E,  J.  ClemenJls,  for 
the  state,  cited  MaxwelPs  Crim.  Proc.,  130.  2  Chitty 
Crim.  Law,  1002.  OredU  Fonder  v.  Rogers,  10  Neb., 
184.     People  v.  Hughes,  29  Cal.,  260. 

Maxwell,  Ch.  J. 

The  plaintiff  was  convicted  of  the  crime  of  obtaining 
money  under  false  pretenses,  in  the  district  court  of  Valley 
county,  and  sentenced  to  imprisonment  in  the  penitentiary. 
The  charge  in  the  information  on  which  he  was  oonricted 
is  as  follows:  '^That  on  or  about  the  12th  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-six,  in  the  county  of  Valley  and  state  of  Nebraska, 
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one  William  Cowan  unlawfully  and  feloniously  did  falsely 
pretend  to  the  First  National  Bank  of  Ord,  Valley  county, 
Nebraska,  a  corporation  organized  under  the  laws  of  the 
United  States,  and  doing  business  in  Valley  county,  Ne- 
braska, that  he,  the  said  William  Cowan,  was  the  owner 
of  forty  red  cows,  branded  with  a  heart  on  the  right  hip ; 
fifteen  red  and  white  cows,  branded  with  a  heart  on  right 
hip;  two  white  cows,  branded  with  a  heart  on  right  hip; 
one  red  bull,  three  years  of  age,  branded  with  a  heart  on 
right  hip ;  one  black  stallion  colt,  three  years  of  age,  and 
one  bay  mare  colt,  three  years  of  age;  and  after  having 
conveyed  to  the  First  National  Bank  of  Ord,  aforesaid,  the 
above  described  property  by  chattel  mortgage,  obtained 
from  the  said  First  National  Bank  of  Ord,  by  reason  of 
the  false  pretense  aforesaid,  two  hundred  dollars  in  money 
of  the  value  of  thirty-five  dollars  and  upwards,  to-wit: 
Of  the  value  of  two  hundred  dollars,  with  the  intent  then 
and  there  and  thereby  unlawfiilly  and  feloniously  to  cheat 
and  defraud  said  First  National  Bank  of  Ord  of  the  two 
hundred  dollars,  so  as  aforesaid  falsely  and  fraudulently 
obtained,  whereas  in  truth  and  in  fact  he,  the  said  William 
Cowan,  was  not  the  owner  of  the  forty  red  cows  afore- 
said, and  was  not  the  owner  of  the  fiftieen  red  and  white 
cows  aforesaid^  and  was  not  the  owner  of  the  one  red  bull 
aforesaid,  and  was  not  the  owner  of  the  one  bay  mare 
aforesaid,  and  was  not  the  owner  of  the  one  black  stallion 
aforesaid.  He,  the  said  William  Cowan,  then  and  there 
well  knowing  said  false  pretense  to  be  false.'' 

A  motion  was  filed  to  quash  this  information,  which 
motion  was  overruled,  which  is  now  assigned  for  error. 

The  principal  ground  relied  upon  for  quashing  the  in- 
formation was,  that  it  did  not  appear  that  there  had  been 
any  preliminary  examination  of  the  accused  for  the  spe- 
cific ofiense  charged  in  the  information  before  instituting 
this  prosecution  in  the  district  court.  It  does  appear,  how- 
ever, that  a  complaint  was  filed  against  the  accused  charging 
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him  with  mortgaging  property  to  which  he  had  no  claim 
or  title,  and  thereby  procured  the  money  which  it  is 
alleged  he  fraudulently  obtained.  This,  in  our  view,  is  suf- 
ficient, and  it  is  apparent  that  the  offense  charged  in  the 
complaint  is  the  same  as  that  for  which  the  accused  now 
stands  chained  in  the  information.  The  proper  mode  of 
raising  an  objection  of  that  kind  is  by  a  plea  in  abatement 
and  not  by  motion.  This  objection,  therefore,  was  properly 
overruled. 

2.  It  is  claimed  that  the  information  is  insufficient  be- 
cause of  the  words  of  the  charge  '.'by  reason  of  the  false 
pretenses  "  he  obtained  the  money,  instead  of  the  statutory 
words  "  by  false  pretense  or  pretenses,"  but,  in  our  view, 
the  words  used  in  the  information  mean  substantially  the 
same  as  the  statutory  words.  The  objection  to  the  infor- 
mation, therefore,  is  unavailing. 

3.  In  the  examination  of  the  jurors  on  their  voir  dire, 
one  W.  D.  Caste  was  sworn  and  examined,  as  follows : 

Q.  Did  you  say  you  had  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  as  to  the  particalar 
crime  of  which  he  is  charged? 

A.     Yes,  sir. 

Q.     From  what  source  did  you  derive  that  opinion  ? 

A.     From  what  I  heard  from  the  different  parties. 

Q.     Parties  interested  in  the  transaction? 

A.     I  think  there  is  one  of  them. 

Q.     Relative  of  the  defendant  ? 

A.     No,  sir. 

Q.     Parties  who  claimed  to  own  the  property  ? 

A.     No,  sir. 

Q.  From  what  you  heard  you  formed  an  opinion  as  to 
his  guilt  or  innocence? 

A.     I  did. 

Q.     Have  you  that  opinion  still? 

A.     I  have  it  yet,  yes,  sir. 

Q.  Is  that  a  positive  opinion  or  conditional  upon  what 
you  heard  being  true? 
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A.     Of  oourse  it  is  on  what  I  heard  being  true. 

Q.  Notwithstanding  that  opinion,  are  you  able  to  sit 
here  upon  the  jury  and  listen  to  the  testimony  produced 
and  the  instructions  of  the  court  and  render  a  verdict  en-> 
tirely  free  from  the  opinion  you  now  have  ? 

A.     I  think  I  could. 

Q.     Are  you  prepared  to  say  positively  you  can? 

A.     Yes,  sir,  I  certainly  could. 

The  challenge  for  cause  was  thereupon  overruled,  to 
which  defendant  below  excepted. 

Section  468  of  the  criminal  code  provides,  "  that  if  a 
juror  shall  state  that  he  has  formed  or  expressed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused,  the  court 
shall  thereupon  proceed  to  examine,  on  oath,  such  juror  as 
to  the  ground  of  such  opinion ;  and  if  it  shall  appear  to 
have  been  founded  upon  reading  newspaper  statements^ 
communications,  comments,  or  reports,  or  upon  rumor  or 
hearsay,  and  not  upon  conversations  with  witnesses  of  the 
transactions,  or  reading  reports  of  their  testimony,  or 
hearing  them  testify,  and  the  juror  shall  say,  on  oath,  that 
he  feels  able,  notwithstanding  such  opinion,  to  render  an 
impartial  verdict  upon  the  law  and  evidence,  the  court,  if 
satisfied  that  such  juror  is  impartial,  and  will  render  such 
verdict,  may,  in  its  discretion,  admit  such  juror  as  compe- 
tent to  serve  in  such  case.'^ 

The  proper  construction  of  this  section  was  before  the 
supreme  court  in  Ourry  v.  State,  4  Neb.,  548  and  549,  and 
it  is  8ai(^  '^  where  the  ground  of  challenge  is  the  formation 
or  expression  of  an  opinion  by  the  juror,  before  the  court 
can  exercise  any  discretion  as  to  his  retention  upon  the 
panel,  it  must  be  shown  by  an  examination  of  the  juror, 
on  his  oath,  not  only  that  his  opinion  was  formed  solely 
in  the  manner  stated  in  this  proviso,  but  in  addition  to 
this,  the  juror  must  swear,  unequivocally,  Hhat  he  feels 
able,  notwithstanding  such  opinion,  to  render  an  impartial 
verdict  upon  the  law  and  evidence.^     If  he  expresses  the 
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least  doubt  of  bis  ability  to  do  so,  he  should  not,  in  the 
face  of  a  challenge  for  cause,  be  retained.  And  even  where 
by  his  formal  answers  the  juror  brings  himself  within  the 
letter  of  the  statutory  qualification,  if  the  court  should 
discover  the  least  symptom  of  prejudice  or  unfairness,  or 
an  evident  desire  to  sit  in  the  case,  he  should,  in  justice 
both  to  the  state  and  the  accused,  be  rejected/' 

This  juror  was  clearly  iucompetent.  Evidently  his 
opinion  was  formed  from  conversations  with  those  who 
professed  to  know  the  facts,  and  no  doubt  were  called,  or 
could  have  been  called  as  witnesses  in  the  case.  Where 
an  opinion  is  formed  by  conversation  with  such  witnesses, 
the  party  is  incompetent  to  sit  as  a  juror,  notwithstanding 
he  may  swear  that  he  can  render  a  fair  and  impartial  ver- 
dict. But  few  persons  called  as  jurors  will  admit  that 
they  cannot  render  a  fair  and  impartial  verdict,  notwith- 
standing their  opinious,  and,  in  most  cases,  no  doubt,  they 
intend  to  do  so,  but  there  is  danger  of  their  bias  affecting 
the  verdict;  the  court,  therefore,  erred  in  retaining  this 
juror.  But  as  the  error  is  not  assigned  in  a  motion  for  a 
new  trial  it  is  unavailing. 

4.  Objection  is  made  that  there  is  no  proof  of  the  in- 
corporation of  the  First  National  Bank  of  Ord,  and  that, 
therefore,  there  is  no  person  to  be  defrauded.  The  state 
however,  introduced  a  promissory  note  for  the  sum  of  two 
hundred  dollars,  signed  by  the  accused,  and  also  a  chattel 
mortgage  upon  the  stock  described  in  the  information,  also 
signed  by  him  and  given  to  such  bank,  these  inai:ruments 
being  those  upon  which  the  charge  in  this  case  was  founded. 
This,  so  far  as  the  accused  is  concerned,  is  proof  of  the  de 
facto  existence  of  the  bank.  People  v,  Hughes,  29  Cal.,  260. 
Platte  Valley  Bank  v.  Harding,  1  Neb.,  461.  The  objec- 
tion, therefore,  is  untenable. 

5.  On  the  trial  of  the  cause,  the  state  was  permitted  to 
introduce  testimony  to  show  that  the  accused  had  in  two 
other  cases,  entirely  distinct  and  separate  from  that  under 
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oonsideratioD,  obtained  goods  under  false  pretenses.  This 
was  entirely  unauthorized,  and  could  not  fail  to  be  prejudi- 
cial to  the  accused.  Except  in  cases  where  it  is  necessary 
to  show  guilty  knowledge,  it  is  not  admissible  to  prove 
that  at  another  time  and  place  the  accused  committed,  or 
attempted  to  commit,  a  crime  similar  to  that  with  which  he 
stands  charged,  as  it  cannot  be  expected  the  accused  will  be 
prepared  to  disprove  collateral  attacks  of  this  character* 
The  law  therefore  excludes  such  evidence.  Smith  v.  StcUe, 
17  Neb.,  358. 

6.  The  court,  in  the  third  instruction,  said  to  the  jury, 
'^  You  are  instructed  that,  by  a  reasonable  doubt  is  meant 
such  a  doubt  as  naturally  arises  in  the  mind  of  the  jury  from 
a  consideration  of  the  evidence  as  to  cause  them  to  pause  and 
hesitate,  and  act  as  in  the  most  important  affairs  of  theirs. 
It  is  a  doubt  for  having  which  the  jury  can  give  a  reason, 
based  upon  the  testimony.  To  be  convinced  beyond  a 
reasonable  doubt,  is  to  have  the  judgment  and  the  reason 
of  the  jury  satisfied,  so  they  would  go  forward  unhesitat^ 
ingly  and  act  as  under  like  circumstances  of  their  own.'' 

Tlie  words,  '^  It  is  a  doubt  for  having  which  the  jury 
can  give  a  reason,  based  upon  the  testimony,''  were  cer^ 
tainly  calculated  to  mislead,  and,  no  doubt,  did  mislead  the 
jury.  The  definition  of  a  reasonable  doubt,  given  by 
Chief  Justice  Shaw  in  CommcnweaUk  v.  WA^ier,  5  Cush., 
295,  is,  that  the  evidence  must  be  such  as  to  '^  establish  the 
truth  of  the  &ct  to  a  reasonable  and  moral  certainty,  a 
certainty  that  convinces  and  directs  the  understanding  and 
satisfies  the  reason  of  those  who  are  bound  to  act  conscien- 
tiously upon  it."  This  seems  to  be  a  correct  definition  of 
a  reasonable  doubt. 

7.  There  is  testimony  in  the  record  from  which  the 
jury  would  have  been  warranted  in  finding  that  tiie  accused, 
although  not  the  owner  of  the  property  in  question,  never* 
theless  had  autiiority  to  mortgage  the  same.  This  should 
have  been  submitted  to  the  jury. 
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The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Beyebsed  and  behandeb. 

The  other  judges  concur. 


Chables  L.  Rothell  et  al.,  plaintiffs  is  ebbob, 
V.  William  Gbimes,  defendant  in  ebbob. 

1.  Fraud :  iksolybncy  of  hortoagos.  Tbe  inaolTeiMgr  of  a 
mortgagor,  altboagh  a  circnmfltanoe  which  may  be  taken,  to- 
gether with  other  material  facts,  to  show  a  fraudulent  design  in 
disposing  of  property,  is  not  of  itself  sufficient  to  establish  it ' 

S.  Debtor  and  Creditor:  bights  of  cbeditos.  A  creditor 
may  obtain  from  a  failing  debtor  payment  of  his  claim,  provided 
he  acts  in  good  fiuth  and  reoeiYes  no  more  than  sufficient  to  sat- 
isfy the  debt 

3.  Partnerflhip :  insolybkt  fibm.  Where  a  firm  is  insolvent^ 
the  partnership  property  will  be  applied  to  the  partnenhip 
debts,  and  a  creditor  of  a  member  of  the  firm  cannot  be  paid  out 
of  the  partnership  property  to  the  exclusion  of  creditors  of  tiie 
firm. 

4    :.  CHATTEL  KOBTOAQB.    A  mortgage  of  partnership  goods, 

given  to  secure  the  sureties  on  a  bond  of  a  member  of  the  firm 
for  the  fiiithinl  performance  of  his  duties  as  guardian,  is  not 
available  as  against  creditors  of  an  insolvent  firm. 

Ebbob  to  the  district  court  for  Johnson  county.  Tried 
below  before  Broady,  J. 

8.  P.  DavidsoUj  for  plaintiff  in  error,  cited :  Dinsmorev. 
&mibertj  12  Neb.,  435.  Orime»  v.  Farrington^  19  Neb., 
45.  Fnmkhauser  v.  EUeU,  22  Kan.,  127.  Bonns  v.  Cbrler, 
20  Neb.,  577.  Kay  v.  NoU,  Id.,  389.  Bead  v.  Wilam, 
t2  111.,  377.  Jones'  Chattel  Mortgage,  Sec  351.  TOP* 
Case,  3  Neb.,  262.     Roop  v.  Herron,  15  Neb.,  78. 
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Danid  F.  Osgood  {Isham  Reavia  with  him),  for  defend- 
ant in  error,  cited :  Herman  Chattel  Mortgages,  Sec  104. 
Beal  V,  Williamson,  14  Ala.,  65.  Rich  v.  Levy,  16  Md., 
74,  Roop  V.  Herron,  16  Neb.,  73.  Nixon  t?.  Nash,  12 
Ohio  State,  647.  Belknap  v.  WendeU,  31  N.  H.,  92. 
Wallach  v.  Wylie,  28  Kan.,  138.  Winner  v.  Hoyt,  28  N. 
W.  R.,  380. 

Maxwell,  Ch.  J. 

In  March,  1887,  the  plaintiffs  commenced  an  action  in 
replevin  in  the  district  court  of  Johnson  county  to  recover 
possession  of  certain  goods  and  chattels  of  the  value  of 
$400.  It  is  allied  in  their  petition  that  under  and  by 
virtue  of  a  chattel  mortgage  made  and  delivered  to  plain- 
tiffs on  the  11th  day  of  March,  1887,  by  E.  M.  McGee 
and  William  S.  Kearney,  and  McGee  &  Kearney,  a  part- 
nership, to  secure  a  note  of  $2,000,  plaintiffs  hold  a  special 
ownership  in  and  are  entitled  to  the  possession  of  the  g(K)ds 
in  controversy  (particularly  describing  them);  that  on  and 
before  March  16th,  1887,  they  were  in  the  lawful  posses- 
sion of  said  property  under  said  chattel  mortgage,  and  were 
proceeding  to  sell  said  property  and  apply  the  proceeds 
thereof  in  satisfaction  of  said  debt  secured  thereby  in  as 
expeditious,  safe,  and  judicious  a  manner  as  possible  in  pur- 
suance of  said- mortgage ;  that  while  plaintiffs  were  thus  in 
possession  thereof,  on  said  16th  day  of  March,  1887,  said 
goods  and  chattels  were  forcibly  and  wrongfully  taken 
from  the  possession  of -plaintiffs  by  defendant  in  the  night 
time;  that  by  reason  of  the  said  wrongful  taking  of  said 
property,  and  by  reason  of  the  n^ligent  and  careless  hand- 
ling of  thesame  by  defendant,  the  same  have  been  damaged 
to  the  amount  of  $200 ;  that  when  so  taken  by  defendant 
said  goods  and  chattels  were  worth  $400,  and  they  filled 
<Hlt  and  completed  the  assortment  of  the  stock  then  being 
soJd  under  said  chattel  mortgage  by  plaintiffs,  and  by  reason 
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of  these  goods  in  controversy  being  so  taken^  said  assort- 
ment was  broken  up  and  destroyed,  and  plaintiffs  were 
damaged  thereby  in  the  further  sum  of  $200 ;  that  at  the 
time  said  McGee  &  Kearney  made  and  delivered  said 
chattel  mortgage  they  were  the  owners  of  all  said  goods 
and  chattels  and  said  stock  of  goods,  and  had  a  right  to 
sell  or  dispose  of  them  by  mortgage,  and  at  the  same  time 
they  delivered  possession  of  said  goods  and  chattels  to 
plaintiffs ;  that  all  of  said  property  so  mortgaged  and  de- 
livered to  plaintiffs,  including  the  goods  in  controversy, 
are  not  sufficient  to  pay  the  said  debt  secured  by  said 
mortgage;  that  defendant  now  still  wrongfully  detains 
said  goods  and  chattels  so  taken,  and  has  so  wrongfully 
detained  the  same  for  more  than  six  hours,  to  the  further 
dam£^  of  plaintiffs  of  $100,  making  plaintiffs'  damages 
by  reason  of  the  premises  aggregate  the  sum  of  $500. 

The  defendant  in  his  answer  denies,  Ist.  All  the  alle- 
gations of  plaintiffs'  petition.  He  alleges  that  he  is  sheriff 
of  said  county,  and  as  such  on  March  16th,  1887,  he  levied 
on  the  goods  in  controversy  under  an  order  of  attachment 
duly  issued  against  E.  M .  McGee  and  W.  S.  Kearney  as 
their  property,  and  that  he  had  no  notice  of  any  interest 
or  lien,  by  virtue  of  a  chattel  mortgage,  or  otherwise,  of 
plaintiffs  upon  said  property;  that  at  the  time  plaintifis 
took  possession  of  the  goods  in  controversy,  by  virtue  of 
a  pretended  chattel  mortgage,  E.  M.  McGee  and  W.  S. 
Kearney,  who  gave  s^id  pretended  chattel  mortgage,  were 
indebted  in  large  amounts  for  goods  purchased,  and  on 
which  said  mortgage  was  given,  of  which  fact  plaintifis 
were  knowing,  and  said  mortgage  was  given  and  taken 
with  the  intent  to  defraud,  hinder,  and  delay  said  creditors; 
that  there  is  no  description  in  said  plaintiffs'  mortgage  of 
the  property  sought  to  be  recovered,  and  therefore  plainti£b 
are  not  entitled  to  recover  in  this  action ;  that  said  pre- 
tended mortgage  was  given  without  consideration,  and  void 
as  to  judgment  creditors,  and  therefore  void  as  to  this  de- 
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fendant ;.  that  said  mortgage  was  given  to  secure  an  amount 
largely  in  excess  of  any  genuine  bona  fide  indebtedness  of 
K  M.  McGee  and  W,  S.  Kearney,  mortgagors,  to  plain- 
tiffs, and  was  taken  by  plaintiffs  and  given  by  said  mort- 
gagors with  the  intent  to  hinder  and  delay  judgment  credi- 
tors of  said  mortgagors  in  the  collection  of  their  debts,  and 
therefore  void  as  to  the  judgment  creditors  and  this 
defendant. 

The  plaintiffs  in  their  reply  to  said  answer  admit  that 
defendant  is  sheriff  of  said  county,  and  that  their  claim  to 
said  property  is  by  virtue  of  a  chattel  mortgage  executed 
by  E.  M.  McGee  and  W.  S.  Kearney,  but  allege  that  said 
mortgage  was  given  to  secure  a  valid  debt,  and  taken  in 
good  faith  to  secure  said  indebtedness,  and  without  any 
intention  to  hinder  and  delay,  or  defraud  the  creditors  of 
said  McGee  &  Kearney,  and  they  deny  each  and  every, 
other  allegation  in  said  answer  contained.    : 

On  the  trial  the  cause  was  submitted  to  the  court,  which 
found  for  the  defendant,  that  the  value  of  his  .possession 
was  $176.65,  and  that  his  damages  were  $1. 

The  plaintiff  then  filed  a  motion  for  a  new  trial,  upon 
the  following  grounds : 

1st.  Court  overruled  plaintiffs'  objection  to  and  admit- 
ting improper  testimony  offered  by  defendant. 

2d.  Court  erred  in  sustaining  defendant's  objection  to 
and  refusing  to  admit  proper  testimony  offered  by  plain-i 
tiffs. 

3d.     Said  finding  is  contrary  to  the  evidence. 

4th.     Said  finding  is  contrary  to  law. 

6th.     Error  of  law  occurring  at  the  trial. 

6th.  Because  said  finding  and  judgment  should  have 
been  for  plaintiffs. 

7th.     Error  of  the  court  in  the  exercise  of  discretion  in 
the  cross-examination  of  plaintiff,  Charles  L.  Rothell,  and 
in  the  cross-examination  of  the  other  plaintiffs,  which  pre- 
vented plaintifis  from  having  a  fair  trial. 
34 
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8th.  Error  in  assessing  defendant's  damages  too  hi^, 
and  in  assessing  value  of  defendant's  possession,  as  no 
amount  is  alleged  in  the  answer  as  the  value  of  defendant's 
daim. 

The  motion  was  overruled,  and  the  cause  brought  into 
this  court  by  petition  in  error. 

It  is  apparent  from  the  testimony  that  there  are  a  large 
number  of  other  attachment  suits  against  McGee  &  Kear- 
ney, and  levied  upon  the  property  in  question,  which  seem 
to  be  awaiting  the  decision  in  this  case.  The  testimony 
shows  that  on  the  11th  day  of  March,  1887,  McGee  & 
Kearney  executed  a  chattel  mortgage  upon  their  stock  of 
goods  in  their  store  at  Crab  Orchard,  Johnson  county,  to 
secure  the  sum  of  $2,000,  payable  March  21st,  1887,  with 
a  provision  in  the  mortgage  that  if  the  mortgagees  should 
at  any  time  deem  themselves  unsafe,  they  could  declare  the 
mortgage  due,  and  proceed  to  sell  the  goods,  either  at  pub- 
lic or  private  sale.  The  mortgage  was  made  on  the  night 
of  the  11th  of  Mardi,  1887,  and  the  next  morning  at  7 
o'clock  the  mortgagees  declared  that  they  deemed  them- 
Kclves  insecure,  and  thereupon  took  possession  of  the  store 
and  goods.  On  the  16th  of  that  month  the  attachment, 
under  which  the  defendant  claims  the  goods,  was  levied  on 
the  same.  There  is  a  very  large  amount  of  testimony  in 
the  record  which  is  exceedingly  vague  and  indefinite  upon 
the  following  points :  Ist.  The  value  of  the  goods  mort- 
gaged at  the  time  the  mortgage  was  executed.  2d.  The 
actual  amount  owing  by  the  firm  of  McGee  &  Kearney  to 
the  mortgagees,  or  any  of  them.  3d.  The  amount  of  the 
individual  debts  of  McGee  or  Kearney  to  some  or  all  the 
mortgagees.  The  testimony  shows  beyond  question  that 
some  of  the  mortgagees  loaned  money  to  the  firm  of  Mo- 
Gee  A  Kearney,  and  the  bank  of  J.  D.  Russell  &  Ck>.  seem 
to  have  loaned  certain  sums  to  the  mortgagors,  which 
claims  were  assigned  before  the  mortgage  was  executed  to 
one  of  the  mortgagees,  but  the  exact  amount  of  these  daims 
is  uncertain. 
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That  a  creditor  maj  secure  the  payment  of  his  daim 
from  a  failing  debtor^  provided  he  acts  in  good  fitith  and 
obtains  no  more  property  than  will  satisfy  his  claims  is 
well  established  in  this  court,  l^d  v.  jSeAermerAom^  13 
Neb.,  342.  Shdiy  v.  Heater,  17  Neb.,  606.  The  testi- 
mony  in  the  case^  howeveri  leaves  it  entirely  uncertain  upon 
the  points  named,  and  it  was  therefore  impossible  for  the 
trial  court  to  say  that  the  sale  was  fraudulent. 

2.  Where  a  firm  is  insolvent,  the  partnership  property 
is  liable,  first,  for  the  partnership  debts,  and  a  creditor  of 
a  member  of  the  firm  cannot  be  paid  out  of  the  partnership 
property  to  the  exclusion  of  creditors  of  the  firm.  OcUd-^ 
tffell  V.  Bloomington  Manufacturing  Oo,,  17  Neb.,  489. 
Bowen  v.  Billings^  13  Neb.,  439.  Boop  v.  HerroUy  16 
Neb.,  74.  The  creditors  of  the  firm,  therefore,  will  be 
preferred  to  the  individual  creditors. 

3.  The  testimony  shows  that  $200  of  the  amount  of 
the  mortgage  was  to  secure  a  contingent  claim  of  some  of 
the  mortgagees  upon  a  guardian's  bond  of  McGee.  This 
cannot  prevail  against  the  creditors  of  the  firm. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  Airther  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


Geobge  F.  Downie,  plaintiff  in  erbob,  v.  Soott  M. 
Ladd,  defendant  in  error. 

1.  Ifegotiable  Instruments:  action  on  kotk:  satisfao- 
Tiov  BY  coKVEYANCK  OF  PBOPERTY.  When  in  Ml  ActioD  on 
a  piomivory  note  the  defendant  aet  up  in  hie  answer  a  contract 
entered  into  between  the  parties  for  the  conyeyance  of  certain 
proper^  in  fVill  satisfaction  of  the  debt,  and  alleged  a  perform- 
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ance  in  compliance  with  the  contract,  and  there  was  testimony 
tending  to  sustain  the  answer,  Held,  That  in  case  of  defect  of 
title  of,  or  incnmhrance  on,  part  of  the  property  sq  conjeyed,  the 
measure  of  damages  was  not  the  amount  of  the  note  less  the 
value  of  the  property  conveyed,  hut  the  amount  of  the  incom- 
hrances,  or  value  of  the  property  to  which  the  title  had  fiuled. 

2.  Trial:  issues.  Where  parties  have  made.np  the  issoesina 
case  without  ohjection  to  the  particular  form  of  the  action,  they 
will  he  held  to  have  waived  any  errors  in  that  regard. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

France  &  Harlan,  for  plaintiff  in  error. 

Contract  was  compromise  and  settlement.  Baldwin  »• 
Davis,  63  Iowa,  231.  Courts  will  not  disturb  it.  Prich- 
ard  V.  Sharp,  51  Mich  .,432.  Action  should  have  been  on 
contract,  not  note.     Billings  v.  Vanderbeck,  23  Barb.,  646. 

Sedgwick  &  Powers,  for  defendant  in  error,  cited:  2 
Parson  Contracts,  *681.  Goodrich  v.  Stanley,  24  Conn.^ 
613. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  York 
county  upon  the  following  promissory  note : 

"  On  or  before  one  year  from  date,  for  value  received,  I 
promise  to  pay  John  Ladd,  or  bearer,  ($484.83)  four  hun- 
dred and  eighty-four  and  y^^  dollars,  with  use  at  eight 
per  cent  per  annum  until  paid. 

"  Dated  Sharon,  Walworth  Co.,  Wisconsin  state,  June 
18th,  1880. 

"(Signed.)  George  F.  Downik? 

The  defendant  below  in  his  answer  admits  the  making 
and  delivery  of  the  note,  but  allies  that  after  the  ereca- 
tion  of  the  p0me  he  entered  into  thie  following  contract 
with  the  plaintiff: 
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"York,  Neb.,  June  12th,  1882. 
-  "  Whereas,  John  Ladd  and  Scott  M.  Ladd  hold  a  cer- 
tain contract  and  note  against  George  F.  Downie,  on  which 
contract  there  is  due  $1,000  and  interest,  and  on  which 
note  there  is  due  $484.83  and  interest ;  and  whereas,  said 
Downie  has  this  day  turned  out  and  sold  to  said  J.  and  8. 
M.  Ladd,  upon  said  indebtedness,  all  his  property  in  New 
York,  Nebraska,  and  other  property.  Now  if  the  said 
Ladd  gets  full  title  unincumbered  in  and  to  the  following 
property,  to-wit,  lot  15  and  north  half  of  lot  14,  in  block 
32,  in  the  village  of  New  York,  in  said  York  county, 
Nebraska,  and  the  two  buildings  north  of  B.  F.  Mar- 
shall's blacksmith  shop,  1  iron  lathe,  1  blower,  counter 
shaft,  scales,  sledge,  three  riddles,  flasks,  sand  cupola, 
wagon  drill,  note  of  Kilner  AOlcotton  which  there  is  due 
$250  and  interest,  the  said  John  Ladd  paying  $130  to  re- 
deem said  note,  one  bake  oven,  and  emery  stand  used  as 
counter  shaft,  tlien  the  said  note  of  said  Downie  and  said 
contract  are  to  be  canceled  and  the  said  property  taken  in 
full  liquidation  of  said  indebtedness. 

"  J.  AND  S.  M.  Ladd, 
"  By  Sedgwick  &  Powers,  Attorneys, 
"  George  F.  Downie." 

Downie  claims  to  have  fully  performed  said  contract  on 
his  part. 

The  plaintiff  in  his  reply  "  admits  the  making  of  the 
agreement  set  forth  in  the  defendant's  answer,  but  denies 
that  said  defendant  performed  all  the  conditions  of  said 
contract  and  agreement  on  his  part  to  be  performed  ;  and 
dehies  that  the  said  Ladd,  nor  John  Ladd,  got  full  title 
unincumbered  in  and  to  the  property  conveyed  to  him  and 
described  in  said  agreement ;  and  plaintiff  denies  that  he 
or  John  Ladd  has  ever  got  full  title  unincumbered  to  lot  15 
and  north  half  of  lot  14,  in  block  32,  in  village  of  New 
York,  Nebraska ;  and  except  as  hereinbefore  expressly  ad- 
mitted this  plaintiff  denies  each  and  every  all^ation  ot 
new  matter  in  said  answer  contained.^' 
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On  the  trial  of  the  cause  the  court  found  for  the  plaint- 
iff below,  and  rendered  judgment  for  the  sum  of  six  hun- 
dred seventy-five  and  ^^  dollars. 

The  testimony  shows  that  Ladd  obtained  all  the  prop- 
erty set  forth  in  said  contract  except  a  part  of  lots  14  and 
16,  and  that  the  value  of  such  interest  was  about  $150. 
It  will  be  observed  that  the  contract  provides  that  the 
property  therein  described,  if  unincumbered,  was  to  be 
accepted  in  full  satisfaction  of  the  debt.  The  plaintiff 
below  is  shown  to  have  retained  all  the  property  obtained 
under  the  contract,  and  can  only  recover  for  such  damages 
as  he  may  have  sustained  by  reason  of  defects  of  title  or 
incumbrances  on  the  property.  The  court  below  seemed 
to  have  computed  the  amount  due  on  the  contract  set  forth 
in  the  answer,  and  also  the  amount  due  on  the  promissoiy 
note  set  forth  in  the  petition,  and  deducted  therefrom  the 
sum  of  $1,200  as  the  value  of  the  interest  of  Downie  in 
the  property  conveyed  to  Ladd,  and  rendered  judgment 
against  Downie  for  the  balance.  In  this  we  think  the 
court  erred. 

The  plaintiff  in  error  contends  that  the  action  should 
have  been  brought  on  the  contract  and  not  on  the  note. 
This  objection,  however,  is  unavailing,  as  the  plaintiff  in 
error  practically  assented  to  this  mode  of  procedure  in  the 
court  below  by  fidling  to  object  in  making  up  the  issue^ 
and  cannot  be  heard  now  to  complain  on  that  ground. 
The.  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  fiirther  proceedings. 

Revebsed  akd  bemakded. 

The  other  judges  concur. 
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Ex  Parte  John  Carr. 

1.  Counties:  csimbs  in  ukobganizbd  counties:  vknite. 
Under  Chap.  10  of  the  Reviaed  Statutes  of  1866,  all  nnorgan- 
ized  oonnties  were  attached  to  the  nearest  organized  ooanty 
directly  east,  for  election,  jadicial,  and  revenae  parposee  ; 
therefore,  where  a  mnrder  was  alleged  to  have  been  committed 
in  the  oonnty  of  SioQx,  the  party  accused  of  committing  the 
same  could  not  be  indicted  and  tried  for  the  offense  in  Chey- 
enne county,  it  being  directly  south  of  Sioux  county. 

2L  Criminal  Law  :  lost  indictment.  Where  the  record  of  the 
indictment  against  a  party  accused  of  committing  a  crime  has 
been  omitted  or  lost  or  destroyed,  the  court  will  receive  second- 
ary evidence  as  to  the  essential  facts  stated  in  the  indictment 
which  conferred  jurisdiction  on  the  trial  court. 

Habeas  corpus. 

Marquett,  Deweese  &  Holly  for  the  writ. 

William  Leese,  Attorney  Oeneral,  contra. 

Maxwell,  Ch.  J. 

The  defendant  was  indicted  in  Cheyenne  county  in  the 
year  1877  for  the  murder  of  one  William  Love,  and  con- 
victed and  sentenced  to  the  penitentiary  for  life.  This  is 
an  application  for  a  writ  of  habeas  corpus  to  discharge 
him,  on  the  ground  tliat  the  offense  was  not  committed  in 
Cheyenne  county,  and  that  therefore  the  district  court  of 
that  county  had  no  jurisdiction.  The  records  of  Chey- 
enne county,  without  any  fault  of  the  relator,  fail  to  show 
the  original  or  any  copy  of  the  indictment,  hence  we  are 
compelled  to  rely  upon  secondary  evidence  as  to  the  county 
in  which  the  offense  was  charged  to  have  been  committed. 
One  J.  C.  Lane,  a  witness  on  behalf  of  Carr,  makes  the 
following  affidavit : 
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"State  OP  Nebkaska,      1 

Lancaster  County,     j  ^' 

"  J.  C.  Lane,  being  duly  sworn  on  his  oc^th,  says  that 
he  is  well  aoquainted  with  John  Carr,  the  applicant  for  a 
writ  of  habeas  corpus  in  this  case,  and  has  known  said 
Carr  since  A.D.,  1876 ;  that  affiant  is  well  acquainted  with 
the  proceedings  and  prosecution  of  said  Carr  by  the  state 
of  Nebraska,  for  the  alleged  killing  of  William  Love ; 
that  affiant  knew  the  said  Carr  when  the  said  Carr  lived 
in  Cheyenne  county,  and  also  while  said  Carr  was  confined 
in  the  county  jail  of  said  Cheyenne  county ;  that  this 
affiant  was  in  Sidney  at  the  time  said  Carr  was  indicted, 
and  also  at  the  time  he  was  tried  for  the  alleged  killing  of 
one  William  Love ;  that  affiant  well  remembers  the  facts 
and  the  circumstances  connected  with  the  allied  killing 
of  William  Love  by  the  said  Carr ;  that  at  the  time  the 
said  killing  took  place  this  affiant  was  in  the  employ  of 
Major  May  berry,  who  owned  a  large  amount  of  cattle  in 
that  country,  and  this  affiant  was  working  on  the  Platte 
river,  at  Camp  Clark,  for  the  said  Major  Mayberry,  at 
the  time  the  killing  took  place ;  that  in  the  summer  fol- 
lowing the  killing  of  said  Love,  affiant  was  in  the  employ 
of  said  Major  Mayberry,  and  was  engaged  in  gathering 
cattle  over  on  Snake  creek,  in  the  immediate  vicinity 
where  the  killing  took  place,  and  where  the  body  of  said 
Love  was. buried;  that  affiant  had  several  times  seen  the 
grave  where  William  Love  was  said  to  be  buried,  and  it 
was  generally  known  and  understood  and  spoken  of  as 
the  grave  of  said  William  Love,  who  was  killed  by  the 
said  John  Carr ;  that  affiant  has  resided  in  the  country 
above  described,  to-wit,  in  about  Camp  Clark  and  over  on 
Snake  creek,  and  has  traveled  through  the  country  both  as 
a  freighter  and  a  herder  of  cattle  from  the  time  the  said 
Love  was  killed  until  the  year  1884,  and  that  affiant  is 
well  acquainted  with  all  the  country  in  and  about  where 
the  said  Love  was  said  to  be  killed ;  that  affiant  knows 
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the  line  that  divides  Cheyenne  county  from  the  unorgan- 
ized territory  of  Sioux,  and  knows  that  the  grave  said  to 
be  the  grave  of  William  Love  is  in  what  was  then  the  un- 
organized territory  of  Sioux,  and  it  is  understood  by 
everybody  in  that  vicinity  that  the  body  was  buried  by 
some  freighters  where  it  was  found ;  that  affiant  having 
been  acquainted  with  the  said  John  Carr,  when  he  learned 
that  he  was  arrested  and  indicted  for  killing  a  man,  inter- 
ested himself  in  Carres  behalf  to  a  certain  extent,  and  went 
to  the  jail  to  see  Carr,  and  also  saw  Carr  in  the  court  room 
at  the  time  he  was  tried ;  that  affiant  was  shown  the  in- 
dictment by  the  said  Carr,  and  affiant  read  the  indictment, 
and  talked  over  the  matter  with  the  said  Carr  as  to  how 
he  came  to  kill  the  said  Love  and  all  the  circumstances 
connected  therewith,  and  where  the  killing  took  place,  and 
how  he  killed  him,  etc.,  and  this  affiant  knows  the  con- 
tents of  the  said  indictment,  and  well  remembers  that  the 
said  indictment  charged  the  said  Carr  with  the  killing  of 
one  William  Love  in  the  unorganized  territory  of  Sioux  ; 
that  affiant  and  John  McCarty,  who  was  then  sheriff  of 
the  county,  were  intimate  friends,  and  affiant  was  acquaint- 
ed with  the  said  McCarty  a  long  time,  and  was  with  the 
sheriff  and  in  his  office  several  times,  and  that  affiant  and 
the  sheriff  were  having  a  conversation  in  r^rd  to  where 
the  killing  was  done,  and  the  circumstances  in  connection 
with  the  killing,  and  in  connection  with  the  conversation, 
the  sheriff  got  the  indictment  and  he  and  this  affiant  read 
it  over  together  and  talked  the  matter  over  at  the  time, 
and  the  affiant  is  confident  that  the  said  indictmentcharged 
the  said  Carr  with  killing  a  man  by  the  name  of  William 
Love  in  the  unorganized  territory  of  Sioux,'' 

Lane  is  corroborated  substantially  by  G.  B.  Moore,  W. 
F.  Payne,  L.  H.  Bordwell,  Geo..  H.  Jewett,  and  Fonce 
Reins.  A  letter  of  V.  Bierbower,  who  was  assigned  as 
counsel  to  defend  Carr,  is  also  in  the  record,  from  which  it 
appears  that  Carr  is  a  ^^Norw^ian,  and  (at  that  time) 
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oould  scarcely  speak  any  English.  He  could  explain  noth- 
ing, and  I  remember,  we  could  find  no  interpreter  in  the 
town.  I  have  always  thought,  and  still  think,  that  Carr 
never  deserved  that  sentence.  He  was  literally  railroaded 
through  his  trial."  Bierbower,  therefore,  being  unable  to 
get  at  any  of  the  facts  in  the  case  from  his  client,  and  ap- 
parently finding  a  strong  public  sentiment  against  him^ 
advised  his  client  to  plead  guilty  to  murder  in  the  second 
degree,  although  his  client  claimed  the  act  was  committed 
in  self-defense. 

The  offense,  however,  is  clearly  shown  to  have  been 
charged  to  have  been  committed,  and  to  have  actually  been 
committed,  in  Sioux  county,  and  not  in  Cheyenne  county. 

Chapter  10,  of  the  Revised  Stat  of  1886,  which  were 
in  force  when  this  trial  took  place,  provides  that,  **AU 
unorganized  counties  shall  be  attached  to  the  nearest  or~ 
ganized  county  directly  east  of  them  for  election,  judicial^ 
and  revenue  purposes." 

The  court  will  take  judicial  notice  that  Sioux  county,  asr 
it  existed  at  the  time  of  this  trial,  was  directly  north  of 
Cheyenne  county.  The  grand  jury  of  Cheyenne  county, 
therefore,  and  also  the  district  court  of  that  county,  had  no 
jurisdiction  in  the  premises.  This  is  not  a  case  where  there 
had  been  a  change  of  venue,  -or  the  court  had  directed  the 
finding  of  an  indictment  in  Cheyenne  county,  if,  indeed, 
it  would  have  had  any  authority  so  to  do.  The  prosecu- 
tion was  instituted  in  Cheyenne  county  as  a  matter  of 
right,  and  was  clearly  without  authority  of  law.  The 
court  thus  being  without  jurisdiction,  its  judgment  is  a 
nullity  and  is  held  for  nought. 

As  no  prosecution  seems  to  have  been  instituted  against 
the  petitioner  in  Sioux  county,  the  clerk  is  directed  to 
notify  the  proper  authorities  of  that  and  Box  Butte  coun- 
ties of  the  action  of  the  court  herein,  and  within  twenty 
days  from  the  time  of  receiving  such  notice,  such  authori- 
ties can,  if  they  so  desire,  institute  proceedings  to  prosecute 
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such  charge ;  and  in  case  of  failure  to  do  so,  the  petitioner 
will  be  discharged  from  imprisonment. 

Judgment  aocjordingly. 
Cobb,  J.,  concurs. 

Reese  J.,  dissenting. 

I  cannot  agree  to  the  conclusion  reached  in  this  case  by 
the  majority  of  the  court,  and  will  briefly  give  some  of 
my  reasons  therefor,  without  elaboration  or  the  citation  of 
authorities. 

While  I  entertain  no  d^ree  of  disrespect  for  Hon.  V. 
Bierbower,  who  defended  petitioner  upon  his  trial,  yet  I 
do  not  believe  an  unsworn  statement,  from  him  or  any 
other  person,  in  the  form  of  a  letter  to  the  present  counsel 
for  petitioner,  should  have  any  l^al  weight  attached  to  it^ 
nor  should  it  be  considered  as  evidence  in  any  form.  The 
law  provides  a  method  of  taking  testimony ;  that  method 
should  be'  followed.  I  find  among  the  files  in  this  applica* 
tion  a  letter  from  Hon.  William  Gaslin,  who  was  the  pre* 
siding  judge  at  the  time  of  the  conviction  of  petitioner,  in 
which  he  says  he  does  not  remember  much  about  the  case, 
and,  therefore,  has  no  recollection  as  to  the  allegations  of 
the  indictment.  If  letters  are  to  be  considered,  I  am  per- 
suaded that  if  that  judge  had  consigned  a  person  to  im- 
prisonment/or Ufty  upon  an  indictment  alleging  the  offense 
to  have  been  committed  in  a  part  of  the  state  over  which 
his  court  had  no  jurisdiction,  he  would  have  remembered 
it.  It  would  take  very  strong  proof  indeed,  to  convince 
me  that  he  would  have  done  so,  or  that  Hon.  C.  J.  Dil- 
worth,  who  was  at  that  time  district  attorney  and  present 
in  court,  prepared  the  indictment  and  conducted  the  pros- 
ecution, and  who  was  shortly  afterwards  elected  to  the  of- 
fice of  attorney  general  of  the  state,  would  have  been  a 
party  to  any  such  proceeding. 
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It  ifi  true  that  affidavits  are  presented  by  which  it  is 
sought  to  be  established  that  such  were  the  facts,  but  those 
affidavits,  if  competent  evidence  at  all,  were  made  nearly 
ten  years  after  the  conviction,  by  men  of  whose  intelli- 
gence or  probity  we  know  nothing,  and  some,  if  not  all  of 
whom,  are  personally  friendly  to  the  petitioner.  If  the 
solemn  adjudications  of  our  courts  can  be  overturned  in 
this  way,  then  it  seems  to  me  there  is  not  much  ''  faith  and 
credit''  to  be  given  them.  Lost  indictments  may  become 
common,  and  the  courts  be  besi^ed  with  applications  for 
writs  of  habeas  corpvs.  Suppose  the  authorities  of  Sioux 
county  should  institute  a  criminal  prosecution  against  peti- 
tioner for  murder,  and  pending  the  proceeding  the  indict- 
ment upon  which  he  was  convicted  should  be  found,  and 
it  should  contain  the  allegation  that  the  murder  was  com- 
mitted in  Cheyenne  county,  with  his  plea  of  guilty  therein, 
as  shown  by  the  records  before  as;  this  would  affi>rd  a 
complete  bar  to  any  other  prosecution,  and  he  would  be 
entitled  to  his  immediate  discharge ;  for,  if  it  was  so  al- 
leged and  thus  admittted,  it  would  be  wholly  immaterial 
whether  the  crime  was,  in  fact,  committed  on  the  north  or 
south  side  of  the  county  line. 

Again,  the  record  before  us  shows  that  the  defense  of 
petitioner  was  conducted  by  Messrs.  Bierbower  and  Heist, 
the  latter  of  whom  still  resides  in  Sidney.  Neither  of 
those  men  furnishes  an  affidavit  as  to  the  contents  of  the  in- 
dictment, nor  does  Mr.  Bierbower,  in  his'  letter,  state  that 
it  was  alleged  that  the  crime  was  committed  in  the  unor- 
ganized territory.  Now,  can  it  be  believed  that  if  petitioner 
was  "railroaded  through  his  trial''  on  a  void  indictment, 
those  attorneys,  who  are  of  respectable  ability,  to  say  the 
least,  would  have  tamely  submitted  to  any  such  proceeding 
without  coming  to  the  supreme  court  and  procuring  his 
discharge?     I  think  not. 
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Geobge  W.  Fobbbs,  plaintiff  in  error,  t.  Louis 
Thomas,  pefenpant  in  error. 

1«  Trial:  YEBDIOT.  Where  the  testimony  is  oonflicting  and 
pretty  evenly  balanced/the  finding  of  a  trial  jary  thereon'iwill 
not  be  distarbed  even  if  the  iestiinbny  seems  to  preponderate 
in  favor  of  the  lodng  party.  :    >    •  .  : 

%  Bvidenoe  examined,,  and  Heldy  To  support  the  finding  of  fact 
necessary  to  support  the  verdict.  | 

3.  Fraudnlent  BepresentatloiiB  and  Conedalmentt    ef- 

FSCT  OF  DI8CHABGB  IN!  BANKBUPTCT.  Where  A,  being  in- 
.  debted  to  B  in  the  Sum  of  $10,000,  procured  G  to  execute  to  B 
a  note  and  mortgage  for  $2^65^;  with  the  statement  that  B 
would  famisb  tbe  $2,650  to  C  iw  a  loan,  the  pMxseedS  6f  such 
loan  to  be  applied  to  the  payment  «f  a  mortgage  on  the  real  es- 
tate included  in  the  molrtgage  to  B,  amounting  to-over  $1,200, 
and  $900  thereof  to  be  applied  to  the  payment  of  a  note  for  that 
amount)  held  by  A  against  C  and  another,  the  remainder  to  be 
paid,  in  cash  to  C,  but  A  concealed  from  C  all  knowledge  of 
his  indebtedness  to  B,  and  instead  of  procuring  the  $2,650,  prCH 
cured  only  $1,000,  and  applied  the  $1,650  to  the  payment  of  his 
own  indebtedness  to  B,  without  the  knowledge  or  consent  of  C, 
and,  at  the  time  of  making  the  contract,  A  was  not  the  owner 
of  the  $900  note  and  could  not  deliver  it  to  C,  having  trans^ 
ferred  it  to  another  long  prior  thereto  as  collateral  to  secure  an 
unpaid  debt :  It  was  HeZd^  That  the  concealment  of  the  indebt- 
edness of  A  to  B,  and  the  appropriation  of  the  money  thereon, 
and  the  concealment  of  the  fact  that  the  $900  note  had  been 
transferred  and  could  not  be  delivered,  were  a  fraud  upon  C, 
and  created  a  liability  which  a  discharge  in  bankruptcy,  under 
the  provisions  of  the  bankrupt  law  of  the  United  States  then 
in  force,  could  not  affect. 

4.    :    MXA8UBB  OF  DAMAaxs.  In  such  case  the  measure  of  C's 

damages  in  an  action  against  A  would  be  the  $1,650  and  legal  in- 
terest thereon,  notwithstanding  the  fact  that  by  the  increased 
mortgage  liens  on  C's  land  he  was  unable  to  borrow  sufficient 
to  dischaige  them,  and  by  subsequent  foreclosure  proceedings 
the  li^d  was  sold  and  C's  title  destroyed. 

5.  :  xviDXNCX:  ebbob  without  pbejudioe.  In  such 
-  case  the  refusal  of  the  trial  court  to  permit  A  to  testify  that  in 

the  transaction  he  acted  in  gciod  faith  and  intended  to  surrender 
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the  notes,  and  belieTed  he  oonld  do  so,  if  error  at  all,  wonld 
be  without  prejudice,  the  notes  never  having  been  surrendered 
or  tendered. 

6.  Error  without  prejudice  will  not  require  the  reversal  of  a 
judgment. 

7«  Limitation  of  Action.  The  oause  of  action  accrued  in  1875. 
In  1877,  plaintiiT  in  error,  who  was  in  busineas  in  O.,  in  this 
state,  changed  his  place  of  business  to  D.,  in  Dakota  territory. 
From  that  time  until  1880  his  family  remained  in  O.,  when  his 
wife  joined  him  in  Dakota,  and  remained  there  about  four 
montln.  In  1^81  hisfi^ily  all  joined  him  in. Dakota.  ^The 
principal  part  of  the  time  from  1677  until  1661  his  fiuniiy  redded 
in  the  place  occupied  by  him  previouato  hiadepartura.  He 
eoeaaiooally  viaited  O.,  but  did  not  make  that  his  usual  place 
of  abode.  EM,  That  thefe  facta,  together  with  other  circum- 
atancea  and  testimony  submitted  to  the  jury,  were  sufficient  to 
auataitt  the  finding  that  hia  *'  usual  place  of  residenoa  "  was  not 
in  0.,aod  that  the  statute  of  limitations  did  not  run  in  his 
&vor. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Neville,  J. 

Oeorge  W.  Doane,  for  plaintiff  in  error,  upon  the  ques- 
tion of  the  effect  of  the  dischaige  in  bankruptcy,  cited : 
Oronaoi  v.  Ooiti/ngy  104  Mass.,  245.  Seymour  v.  Street^  5 
Neb.,  93.  On  statute  of  limitations.  Blodgett  v.  VUey, 
4  Neb.,  25.  Hedges  v.  Roach,  16  Id.,  673.  Sage  v. 
HawUfy,  16  Conn.,  106.  Oampbell  v.  WhUe,  22  Mich., 
193.     Oilman  v.  OuUSy  3  Foster,  376. 

Henry  D.  Estabrook,  on  same  side,  upon  question  of 
fraud,  cited:  CovnmowiveaUhv.  Brenneman,  1  Rawle,  311. 
Miller  v.  Howell,  2  111.,  499.  Perkins  v.  Lmgee,  6  Neb., 
220.  Fisher  v.  N.  Y.  Qm.  Pleas,  18  Wend.,  608.  On 
question  of  discliarge  in  bankruptcy.  Zq)erink  o.  Oard, 
11  Fed.  Rep.,  295.  Hennequin  v.  Clews,  111  U.  S.,  676. 
Nml  V.  Clark,  96  Id.,  704.  On  measure  of  damages. 
Barfnon  v.  Lithauer,  4  Keyes,  317.  Sutfaeriand,  190. 
R'eemanv.  Venner,  120  Mass.,  424. 
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John  X.  WehBteTy  for  defendant  in  error^  on  question  of 
discharge  in  bankruptcy,  cited :  Neal  v.  Clark,  95  U.  S., 
704.  Strang  v.  Bradner,  114  Id.,  555.  Brown  v. 
Broadly  52  Miss.,  536.  J(me8  v.  Clark^  25  Gratt.,  642. 
Stokes  V.  Mason,  10  Rhode  Island,  261.  Statute  of  limi- 
tations. Seymour  v.  Street,  5  Neb.,  88.  Oonrad  r.  Noll, 
24  Mich.,  275.     Lane  v.  National  Bank,  6  Kan.,  74. 

Reke,  J. 

This  action  was  instituted  in  the  district  court  of  Doug- 
las county,  by  defendant  in  error  against  plaintiff  in  error, 
by  which  besought  to  recover  the  sum  of  $10,000  damages 
resulting  from  fraudulent  representations  and  conduct  of 
plaintiff  in  error.  The  cause  of  action  stated  in  his  peti- 
tion is,  that  on  the  23d  day  of  April  in  the  year  1875,  he 
was  the  owner  in  fee  simple  of  the  west  half  of  section  fif- 
teen, township  sixteen,  range  twelve,  in  Douglas  county, 
Nebraska,  and  that  at  said  date  there  was  a  mortgage  on  the 
premises  to  one  Barker,  in  the  sum  of  $1,200  and  interest 
from  April  8th  in  the  year  1872,  all  of  which  was  then 
due  and  payable;  that  defendant  in  error,  being  desirous 
of  paying  off  said  mortgage  to  Barker,  applied  to  plaintiff 
in  error  for  a  loan  of  $2,650,  to  be  secured  by  a  mortgage 
on  the  real  estate;  that  plaintiff  in  error  was  then  indebted 
to  one  William  Vorse  in  a  large  sum  of  money,  which  he 
concealed  from  defendant  in  error,  and  which  was  unknown 
to  him,  and  to  enable  the  plaintiff  in  error  to  cancel  a  part 
of  his  own  indebtedness  to  Vorse  procured  defendant  in 
error  to  execute  a  note  to  Vorse  in  the  said  sum  of  $2,650, 
bearing  date  August  23d,  1875,  payable  five  years  after 
date,  and  to  secure  the  same  to  execute  a  mortgage  on  the 
real  estate  above  described  to  Vorse,  fraudulently  repre- 
senting to  defendant  in  error  that  Vorse  was  advancing  on 
said  note  and  mortgage  the  full  amount  thereof;  that 
plaintiff  in  error  fraudulently  represented  to  defendant  in 
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error  that  he  would  procure  the  $2^650^  and  out  of  that 
money  pay  and  cause  to  be  canceled  the  mortgage  to  Barker> 
and  would  surrender  certain  evidences  of  indebtedness  that 
plaintiff  in  error  held  against  defendant  in  error  and  one 
John  Thomas,  and  would  pay  defendant  in  error  the  sum 
of  $1,000  in  cash ;  but  that  afler  obtaining  the  mortgage 
and  note  he  fraudulently  delivered  the  same  to  Vorse  in 
payment  of  $2,650  of  the  indebtedness  of  plaintiff  in  error 
to  Vorse,  and  did  not  pay  to  defendant  in  error  the  $1,000 
in  cash,  nor  cancel  the  mortgage  to  Barker,  nor  surrender 
the  evidences  of  indebtedness  held  against  the  defendant  in 
error,  but  paid  Barker  the  sum  of  $785,  and  paid  taxes  on 
the  land  amounting  ta  $215,  which  was  all  that  defendant 
in  error  received  from  plaintiff  in  error  for  the  note  and 
mortgage  of  $2,650. 

It  is  allied  that  defendant  in  errpr  was,  at  the  time, 
poor,  financially,  and  was  himself  unable  to  pay  his  in- 
cumbrance on  the  land,  and  by  reason  of  the  mort^ige  to 
Vorse  so  fraudulently  obtained  by  plaintiff  in  error,  he 
was  prevented  from  borrowing,  money  on  the  land,  and 
that  the  same  was  lost  to  him  by  the  foreclosure  of  the 
Barker  and  Vorse  mortgages ;  that  in  addition  to  the  loss 
of  the  real  estate  a  judgment  had  been  rendered  against 
him  for  the  sum  of  $2,500  as  a  deficiency  remaining  after 
the  sale  of  the  mortgaged  property ;  that  the  value  of  the 
real  estate  was. $8,000.  It  is  also  allied  that  plaintiff  in 
error  has  been  absent  from  the  state  for  more  than  five 
years,  and  that  he  has  not  been  within  the  state  four  years 
since  the  date  of  obtaining  the  mortgage. 

Plaintiff  in  error,  by  his  answer,  admits  the  execution 
of  the  mortgage  to  Vorse  and  the  existence  of  the  mortgage 
to  Barker,  as  alleged  in  the  petition,  but  denies  that  defend- 
ant in  error  applied  to  him  for  a  loan  of  money  for  the 
purpose  of  paying  off  the  Barker  mortgage,  but  allies 
that  defendant  in  error  and.  one  John  Thomas,  his 
brother,  were  at  the  time  of  the  execution  of  the  Vorse 
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mortgage  indebted  to  him  in  the  snm  of  $1,650;  that  de- 
fendant in  error  well  knew  the  plaintiff  in  error  was  in- 
debted to  Vorse,  and  that  plaintiff  in  error  applied  to  de- 
fendant in  error  and  John  Thomas,  either  to  pay  him  the 
amount  of  their  indebtedness  or  secure  the  same  in  such 
manner  as  to  enable  him  to  use  it  in  paying  a  part  of  his 
indebtedness  to  Vorse,  and  it  was  mutually  agreed  l)etween 
them  that  defendant  in  error  should  execute  the  mortgage 
on  the  real  estate,  as  he  did  do;  that  $1,000  in  money 
should  be  paid  to  him  for  the  purpose  of  reducing  the  liens 
thereon,  and  that  they  should  be  afterwards  paid  by  de- 
fendant in  error;  that  by  the  execution  of  the  |2,650 
mortgage,  defendant  in  error  and  John  Thomas  paid  to 
plaintiff  in  error  the  said  sum  of  1 1,660  due  him  from 
them,  and  received  the  benefit  of  $1,000  paid  upon  his  in- 
indebtedness  to  Barker,  and  the  taxes  due  upon  the  land. 
All  allegations  of  iraud  or  concealment  are  specifically 
denied.  It  is  admitted  that  he  did  not  surrender  the  evi- 
dences of  indebtedness  held  by  him  against  the  defendant  in 
error  and  John  Thomas,  but  it  is  alleged  that  they  have 
never  paid  any  part  of  such  indebtedness,  and  have  suffered 
no  damage  by  reason  of  his  failure  to  surrender  them.  It 
is  admitted  that  the  Barker  and  Vorse  mortgages  were 
foreclosed,  and  the  land  sold  as  allied  in  the  petition  of 
defendant  in  error,  but  it  is  alleged  that  he  suffered  no 
damage  thereby,  as  he  had  sold  and  transferred  the  land 
prior  to  the  commencement  of  the  foreclosure  proceedings, 
and  had  no  interest  therein.  The  absence  of  plaintiff  in 
error  from  the  state  is  denied,  and  it  is  alleged  that  from 
the  time  of  the  execution  of  the  mortgage  to  Vorse  until 
in  April,  1881,  plaintiff  in  error  had  oontinnously  been  a 
resident  of  the  state  of  Nebraska  and  of  the  city  of  Omaha, 
and  that  while  he  was  temporarily  absent  a  part  of  the 
time,  his  home  was  in  Omaha,  where  his  family  resided, 
and  that  during  all  the  said  time  service  of  summons  could 
have  been  made  upon  him  as  required  by  law  in  civil  ac- 
35 
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ttons.  It  is  alleged  that  since  the  date  of  the  execution  of 
the  Vorse  mortgage,  certain  proceedings  in  bankruptcy 
had  been  instituted  in  the  district  court  of  the  United 
States,  against  plaintiff  in  error,  which  resulted  in  his  dis- 
charge from  all  his  indebtedness,  and  especially  from  the 
allied  indebtedness  to  defendant  in  error,  on  the  25th  day 
of  April,  1879. 

Defendant  in  error,  by  his  reply,  denies  the  indebtedness 
of  himself  and  John  Thomas  to  plaintiff  in  error,  in  the 
sum  of  $1,650,  or  any  other  amount,  but  allies  that 
plaintiff  in  error  had  held  certain  evidences  of  indebtedness 
of  John  Thomas,  the  amount  of  which  is  not  known  by  de- 
fendant in  error,  but  that  at  the  time  of  said  transaction 
plaintiff  in  error  was  not  the  owner  thereof,  but  had  trans- 
ferred them  to  a  bona  fide  purchaser  for  value,  and  that  the 
said  evidences  of  indebtedness  were  not  surrendered  either 
to  defendant  in  error  or  John  Thomas  by  plaintiff  in  error, 
but  were  still  outstanding  and  subsisting  evidences  of  debt 
against  them ;  that  at  the  time  of  the  execution  of  the 
mortgage,  plaintiff  in  error  knew  that  he  was  not  the 
owner  and  holder  thereof,  but  had  long  prior  thereto  trans- 
ferred the  same.  It  is  denied  that  the  Yorse  mortgage 
was  executed  for  the  purpose  of  securing  any  part  of  the 
said  indebtedness.  All  knowledge  of  the  indebtedness  of 
plaintiff  in  error  to  Vorse  at  the  time  of  the  execution  of 
the  mortgage  is  denied,  but  it  is  allied  that  the  mortage 
was  executed  to  Yorse  on  the  representation  of  plaintiff  in 
error  that  Yorse  would  advance  to  plaintiff  in  error  the 
full  amount  thereof.  It  is  denied  that  the  mortgage  was 
given  for  the  purpose  of  or  with  the  intention  of  applying 
any  part  thereof  on  the  indebtedness  of  the  plaintiff  in  error 
to  Yorse. 

There  was  a  jury  trial,  which  resulted  in  a  verdict  in 
favor  of  defendant  in  error  for  the  sum  of  $3,229.80.  A 
motion  for  a  new  trial  was  made  and  overruled,  and  judg* 
ment  rendered  on  the  verdict. 
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The  first  contention  of  plaintiff  in  error  is,  that  the  ver- 
dict is  not  supported  by  the  testimony.  Upon  this  part  of 
the  case  it  must  be  sufiBcient  to  say  that  we  have  carefully 
read  all  the  evidence  submitted  to  the  trial  jury,  and  find 
the  same  conflicting  in  almost  every  material  feature  of  the 
case.  If  the  testimony  of  plaintiff  and  his  witnesses  was 
correct,  a  verdict  might  well  have  been  rendered  in  his 
&vor;  but  if  the  testimony  of  defendant  in  error  and  his 
witnesses  is  the  correct  version  of  the  case  we  cannot  see 
that  these  facts  would  not  support  the  verdict.  Of  this 
the  trial  jury  was  the  sole  judge,  and,  so  far  as  their  find- 
ing of  fact  is  concerned,  upon  the  testimony  thus  conflicting, 
it  must  be  taken  as  final.  The  question  that  then  presents 
itself  is,  will  the  facts  as  testified  to  by  defendant  in  error 
and  his  witnesses,  supported  as  they  are  by  circumstances 
entitled  to  more  or  less  weight,  sustain  the  verdict? 

This  testimony  may  be  briefly  said  to  be,  that  prior  to 
the  execution  of  the  Vorse  mortgage,  defendant  in  error, 
being  unable  to  pay  the  Barker  mortgage,  applied  to  plaint- 
iff in  error  for  a  loan  of  |2,650,  a  part  of  which  was  to  be 
applied  to  the  payment  of  the  Barker  mortgage  of  |1,200 
and  interest,  and  part  to  the  payment  of  the  note  held  by 
plaintiff  in  error  against  defendant  in  error  and  John 
Thomas,  the  remainder  to  be  paid  to  defendant  in  money ; 
that  at  the  time  plaintiff  in  error  was  indebt^  to  Yorse  in 
the  sum  of  $10,000  or  upwards,  but  that  he  concealed  the 
knowledge  of  this  indebtedness  from  defendant  in  error 
and  without  his  knowledge  or  consent  applied  the  |1,650 
on  its  payment,  promising  to  turn  over  the  note  of  the 
Thomases  for  about  $900,  but  at  the  time  he  made  this 
promise  the  note  was  in  the  bank  pledged  as  collateral  se- 
curity for  his  indebtedness,  and  was  not  subject  to  his  con* 
trol ;  that  soon  after  the  mortgage  was  delivered  to  Yorse 
he  received  from  Yorse  for  defendant  in  error  $1,000, 
which  was  applied  upon  the  payment  of  the  taxes  and 
the  Barker  mortgage,  promising  defendant  in  error  that 
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the  remainder  would  be  booh  reoeived  and  paid  over  to 
him.  Defendant  in  error  made  frequent  demands  for  the 
remainder  of  the  money,  but  never  reoeived  it.  Upon  the 
maturing  of  the  first  interest  on  this  $2,650  note,  defend- 
ant in  error  received  a  letter  from  Yorse  calling  for  its 
payment.  He  (notified  plaintiff  in  error  of  the  fact,  and 
proposed  writing  to  Vorse  directing  him  to  retain  the  in- 
terest out  of  the  $1,650  not  yet  paid,  and  send  him  the 
balance.  This,  plaintiff  in  error  requested  him  not  to  do,  but 
simply  to  write  that  he  would  send  the  interest  in  a  short 
time,  promising  that  he  would  furnish  the  $1,600,  not  yet 
received,  but  stating  to  defendant  in  error,  in  substance, 
that  he  did  not  desire  Vorse  to  know  that  the  money  had 
not  all  been  paid.  About  two  years  after  the  execution  of 
the  mortgage,  when  Thomas  became  satisfied  he  would 
never  receive  the  $1,660,  plaintiff  in  error  offered  to  turn 
over  to  him  the  indebtedness  of  himself  and  his  brother, 
John  Thomas,  in  the  form  of  notes  and  accounts,  which 
defendant  in  error  finally  agreed  to  take;  but  that  these 
notes  had  also  been  transferred  by  plaintiff  in  error  and 
were  not  subject  to  his  control,  and  were  never  delivered. 
Soon  after  the  execution  of  the  mortgage,  plaintiff  in  error 
instructed  defendant  in  error  to  go  to  the  bank  and  call 
for  the  note  upon  himself  and  John  Thomas,  which  it  had 
originally  been  agreed  he  should  have,  but  upon  calling 
for  it  at  the  bank,  delivery  was  refused.  He  afterwards 
executed  an  order  to  defendant  in  error,  in  writing,  which 
upon  presentation  was  refused  and  the  bank  retained  the 
note.  Some  of  the  notes  were  aft:erwards  sued  upon  by  the 
bank  and  judgments  were  rendered  against  the  Thomases, 
and,  although  not  paid,  these  judgments  are  unsatisfied  and 
remain  valid  as  against  them. 

It  is  true  that  upon  the  trial  plaintiff  in  error  stated 
upon  the  witness  stand  that  he  was  ready  to  deliver  over 
the  note  in  accordance  with  his  first  agreement^  which 
note  was  produced  upon  the  trial  for  defendant  in  error. 
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but  it  was  subsequently  shown  that  this  note  was  still  the 
property  of  the  bank^  held  by  it  as  collateral  security, 
and  that  plaintiff  inernur  had  no  control  over  it  and 
could  not  have  delivered  it  to  defendant  in  error  had  he 
consented  to  receive  it. 

If  these  facts  were  true,  and  of  that  the  jury  was  the 
sole  judge,  it  cannot  be  questioned  that  at  the  time  that 
plaintiff  in  error  promised  to  surrender  the  note  for  $900 
he  well  knew  his  inability  to  do  so,  and  that  he  had  no 
control  over  it.  He  must  have  known,  and  did  know,  that 
Vorse  was  only  to  pay  the  |1,000  and  apply  the  $1,660 
upon  his  own  indebtedness.  If  be  concealed  from  defend- 
ant in  error  the  fact  of  this  indebtedn^s  and  the  intention 
of  applying  the  $1,650  thereon,  and  the  further  fact  that 
the  note  which  he  agreed  to  surrender  was  not  his  prop- 
erty and  that  he  could  not  surrender  it,  these  facts  would 
clearly  establisli  fraud  upon  his  part,  and  upon  its  discov- 
ery he  would  be  liable  to  defendant  in  error  for  the  damages 
sustained  by  reason  of  such  fraud,  which  would  be  the 
$1,650  and  its  interest 

The  question  of  the  measure  of  damages  was  properly  de- 
cided by  the  trial  court  in  its  fifth  instruction  given  to  the 
jury,  which  was  as  follows:  ''You  are  instructed  that  the 
plaintiff  having  transferred  to  one  Wiltsie  all  his  right  and 
title  to  the  farm  in  question  before  the  commencement  of 
the  foreclosure  proceedings,  plaintiff  cannot  recover  damages 
for  loss  of  i  title  and  interest  in  said  farm  by  reason  of  said 
foreclosure  proceedings ;"  and  by  the  eighth  instruction, 
which  was  as  follows:  ''Should  you  be  satisfied  from  the 
proo&  there  was  a  liability  from  defendant  to  plaintiff^ 
created  by  the  Vorse  mortgage  transaction,  and  that  the 
same  has  not  been  satisfied,  and  that  such  liability  was  es- 
tablished by  the  fraud  of  defendant,  and  that  the  statute 
of  limitation  has  not  run,  then  you  should  allow  plaintiff 
the  amount  of  such  daim  against  the  defendant  with  in- 
terest at  twelve  per  cent  to  March  3,  1880,  from  the  date 
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of  the  Vorse  mortgage  transaction^  and  seven  per  cent 
from  that  date  until  the  first  day  of  this  term/' 

By  these  instructions  all  questioils  of  damage  resulting 
from  the  loss  of  the  farm  are  eliminated  from  the  case  and 
need  not  be  further  noticed. 

The  jury  having  found  that  the  indebtedness  was  created 
by  the  fraudulent  acts  of  plaintiff  in  error,  we  see  no  reason 
why  the  verdict  should,  on  that  account,  be  molested. 

It  is  next  insisted  that  the  court  erred  in  the  admission  of 
testimony  tending  to  prove  that  after  the  execution  of  the 
Vorse  mortgage,  and  prior  to  the  foreclosure  thereof,  he 
made  an  effort  to  borrow  money  for  the  purpose  of  paying 
off  the  Yorse  mortgage,  but  could  not  do  so  owing  to  the 
extent  of  the  liens  against  it,  and  that  by  the  foreclosure 
he  lost  the  land.  If  there  was  error  in  the  admission 
of  this  testimony  it  was  clearly  without  prejudice,  for  the 
reason  that  this  whole  question  was  virtually  withdrawn 
from  the  jijury  by  the  instruction  numbered  five,  above 
quoted. 

The  next  objection  to  the  ruling  of  the  court  in  the  ad- 
mission of  testimony  is,  that  the  court  erred  in  sustaining 
the  objection  of  plaintiff  in  error  to  the  following  question  : 
"  At  the  time  you  made  this  transaction  with  Mr.  Thomas 
did  you  in  good  faith  intend  to  surrender  the  notes  to  him?*' 
And  again :  "  State  whether  or  not  at  the  time  you  made 
this  transaction  with  the  plaintiff  you  believed  that  you 
could,  and  intended  to  deliver  the  notes,  to  which  you  have 
referred,  to  Louis  Thomas,  in  good  faith  V^ 

It  is  said  by  plaintiff  that,  "  The  gravamen  of  this  action 
is  the  intent  of  Forbes  to  defraud  Thomas,  and  that  the 
right  to  recover  rests  upon  the  allegation  in  the  petition 
that  Forbes  designed  and  contrived  to  defraud  Thomas.'* 
While  this  is  to  some  extent  true,  yet  it  could  hardly  be 
said  that  plaintiff  in  error  intended  otherwise  than  what 
would  naturally  result  from  his  own  acts.  It  would  be  a 
reproach  upon  his  intelligence  to  say  that  if  he  concealed 
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his  indebtedness  to  Vorse,  and  applied  the  mortgage  to 
the  extent  of  $1,650  upon  its  payment  without  the  knowl- 
edge or  consent  of  defendant  in  error,  and  also  concealed 
the  fact  that  the  notes  referred  to  in  the  testimony  had 
been  transferred  by  him,  and  could  not  be  delivered,  that 
he  did  not  know,  and  in  fact  had  not  intended  to  comply 
with  his  contract ;  his  good  or  bad  faith  mUst  be  decided 
by  what  he  did  and  not  by  what  he  intended.  It  may  be, 
and  is,  doubtless,  true  that  in  some  instances  the  question 
as  to  intent,  when  propounded  as  the  question  was,  would 
be  proper  and  competent ;  but  there  is  nothing  in  this  case 
which  would  call  for  the  answering  of  this  question.  If 
the  jury  believed  from  the  testimony,  as  they  doubtless 
did,  that  plaintiff  in  error  had  knowingly  and  intention- 
ally made  the  representations  which  defendant  in  error 
says  he  made,  and  that  they  were  false,  then  the  question 
of  intent  must  be  answered  from  his  actions  and  not  from 
what  he  now  says  was  his  purpose. 

The  ruling  of  the  court  in  the  admission  of  certain  me- 
chanics' liens  against  the  property  of  plaintiff  in  error  is 
also  assigned  for  error.  It  is  quite  diiBcult  to  see  upon 
what  theory  these  liens  could  be  admitted.  The  witnesses 
for  plaintiff  in  error  testified  that  upon  a  certain  occasion, 
in  a  certain  brick  house  of  plaintiff  in  error,  a  conversation 
was  had  between  the  parties  to  the  action,  by  which  it  was 
agreed  that  the  $1,000  was  all  the  money  to  which  de- 
fendant in  error  was  entitled  from  the  Vorse  mortgage. 
The  mechanics'  liens  were  introduced  for  the  purpose  of 
showing  the  construction  of  the  house  after  the  date  of  the 
alleged  conversation.  We  can  readily  see  how  it  would 
have  been  entirely  competent  to  prove  the  fact  sought  to 
be  established  by  the  introduction  of  the  liens,  but  it  is 
difficult  to  see  how  the  papers  were  competent  to  prove 
that  fact.  However,  it  seems  to  us  that  the  testimony 
sought  to  be  counteracted  by  the  introduction  of  the  liens 
was  not  material  to  the  merits  of  the  case  for  the  reason 


652      SUPREME  COURT  OF  NEBRASKA, 

Forbes  T.  TlKxmM. 

that  if  the  oonversation  had  oocurred  at  the  time  and 
place  as  testified  to  by  the  witnesses  for  plaintiff  in  error, 
all  that  could  be  claimed  for  it  would  be  that  the  Vorse 
note  and  mortgage  were  procured  upon  the  promise  of 
plaintiff  in  error  to  surrender  notes  against  defendant  in 
error,  which  he  had  no  authority  or  power  to  do,  the  notes  at 
that  time  being  out  of  his  hands.  It  could  make  no  differ- 
ence, therefore,  whether  the  contract  in  that  behalf  was  as 
claimed  by  plaintiff  in  error  or  as  claimed  by  defendant  in 
error.  No  prejudice  could  result  to-  plaintiff  in  error  by 
the  introduction  of  the  mechanics'  liens,  and  if  the  decision 
of  the  court  was  even  erroneous  it  would  not  call  for  the 
reversal  of  the  judgment 

The  next  question  presented  .by  plaintiff  in  erix>r  is  the 
allied  errors  of  the  court  in  the  instructions  given  to  the 
jury,  and  those  asked  by  plaintiff  in  error  and  refused. 
Plaintiff  in  error  requested  the  court  to  give  as  his  first  in- 
struction the  following :  "  The  jury  are  instructed  that  the 
claim  for  damages  in  this  action,  based  on  the  foreclosure 
proceedings  referred  to  in  the  amended  petition,  and  the 
sale  of  the  land  therein  described  under  the  decree  rendered 
in  such  foreclosure  proceedings,  cannot  be  sustained,  and 
the  jury  will  dismiss  from  their  consideration  the  question 
of  damages  based  on  such  claim." 

This  instruction  was  refused,  and  plaintiff  in  error  ex- 
cepted to  the  ruling  of  the  court. 

All  that  can  be  claimed  for  this  ipstruction  was  given 
in  instruction  number  five,  upon  the  court's  own  motion, 
which  we  have  hereinbefore  copied,  and  need  not  reproduce 
it.  Although  couched  in  defendant's  own  language,  the 
sum  of  both  instructions  is,  that  defendant  in  error  could 
not  recover  damages  for  loss  of  his  title  to  the  farm  by  rea- 
son of  the  foreclosure  proceedings.  The  verdict  also  shows 
that  no  such  damages  were  given  by  the  jury. 

It  is  objected  that  the  fifth  instruction  given  by  the  court 
was  defective  because  the  reason  assigned  was  the  transfer, 
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by  Thomas,  to  Wiltsie  of  the  title  of  the  land.  We  cannot 
conoeive  that  this  would  make  any  difference.  The  l^al 
proposition  given  to  the  jury  was,  that  the  plaintiff  in  the 
action  could  not  recover  upon  that  branch  of  the  case. 
*'  The  character  of  the  instruction  will  not  be  held  erroneous 
because  an  improper  reason  for  it  is  given.''  Marian  v, 
StaJte,  20  Neb.,  233. 

It  is  next  contended  that  the  claim  of  plaintiff  in  error 
is  barred  by  the  statute  of  limitations.  Section  12  of  the 
civil  code  provides  that  actions  for  relief  on  the  ground  of 
fraud  may  be  commenced  within  four  years  after  the  dis- 
covery of  the  fraud.  The  transaction  of  which  complaint 
is  made  occurred  in  1875,  and  the  suit  was  instituted  in 
1 883 — more  than  four  years  intervening.  But  it  is  allied 
in  the  petition  that  plaintiff  in  error  has  been  absent  horn 
the  state  for  more  than  five  years,  and  that  he  has  not  been 
within  the  state  four  years  since  the  date  of  obtaining  the 
note  and  mortgage  out  of  which  the  claim  of  defendant  in 
error  arises.  This  allegation  is  denied  by  the  answer,  and 
it  is  allied  on  the  part  of  plaintiff  in  error  that  during  all 
of  the  time  from  the  date  upon  which  the  mortgage  was 
mftde  until  in  the  year  1881,  plaintiff  in-  error  and  his 
fiunily  had  their  residence  and  domicile  in  the  dty  of 
Omaha,  and  that  during  all  of  said  time  service  of  summons 
could  have  been  made  upon  him  in  the  manner  provided 
by  law. 

Section  20  of  the  civil  code  provides  that, ''  If  when  a 
cause  of  action  accrues  against  a  person  he  be  out  of  the 
state,  or  shall  have  absconded  or  concealed  himself,  the 
period  limited  for  the  commencement  of  the  action  shall 
not  b^n  to  run  until  he  come  into  the  state,  or  while  he 
is  absconded  or  concealed ;  and  if,  after  the  cause  of  action 
accrues,  be  depart  from  the  state,  or  abscond  or  conceal 
himself,  the  time  of  his  absence  or  concealment  shall  not 
be  computed  as  a  part  of  the  period  within  which  the  ac- 
tion must  be  Inrought" 
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Section  69  provides  that,  "  Service  shall  be  by  deliver- 
ing a  copy  of  the  summons  to  the  defendant  personally,  or 
by  leaving  one  at  his  usual  place  of  residence  at  any  time 
before  the  return  day." 

It  appears  from  the  evidence  that  in  1877  plaintiff  in 
error  changed  his  place  of  business  from  Nebraska  to  Da- 
kota Territory — his  principal  place  of  business  being  in 
Deadwood.  From  that  time  until  in  the  year  1881  his 
fiunily  remained  iif  Omaha,  living  a  part  of  the  time  in  the 
residence  property  which  was  occupied  by  him  and  his 
family  prior  to  his  departure.  In  1880  his  wife  went  to 
Dakota,  and  remained  with  him  four  months.  During  the 
time  of  her  absence  the  house  was  rented,  and  the  tenant 
remained  in  it  for  some  time  after  her  return.  During  the 
time  intervening  between  the  departure  of  plaintiff  in  error 
in  1877  and  the  removal  of  his  family  in  1881,  he  was  not 
in  Omaha  except  for  temporary  purposes.  He  was  fre- 
quently in  Ogallala,  in  this  state,  for  purpose  of  purchas- 
ing and  driving  cattle  to  Dakota,  where  he  sold  them. 
His  business  location  was  in  that  territory,  and  he  was 
doing  no  business  in  Omaha.  In  1881  his  family  joined 
him  in  Dakota,  where  they  all  remained  until  about  the 
time  of  the  commencement  of  this  suit,  when  they  all  re- 
moved back  to  Omaha.  It  thus  appears  that  plaintiff  in 
error  was  absent  from  the  state  a  great  portion  of  the  time, 
and  from  his  family  in  Omaha  substantially  all  of  the  time^ 
until  the  final  removal  of  his  family  to  Dakota,  where  he 
was.  These  facts  would  lead  to  the  conclusion  that  his 
"  usual  place  residence "  was  not  in  Omaha.  The  words 
"  usual  place  of  residence  "  mean  the  place  of  abode.  iSey- 
mour  V.  Street^  5  Neb.,  86.  We  cannot  see  how  it  could 
be  said,  even  upon  the  testimony  of  plaintiff  in  error,  that 
his  usual  place  of  residence  was  in  this  state.  The  fact  that 
his  family  remained  in  this  state  would  not  necessarily 
make  it  such,  when  it  is  not  made  to  appear  that  during 
any  of  the  time  of  his  absence  he  had  any  intention  to  re- 


JULY  TEEM,  1887.  655 

Forbea  v.  Thonas. 

same  his  residence  in  Omaha.  See  Blodgett  v,  UtUey,  4 
Neb.,  25.  But  there  was  other  testimony  upon  the  ques- 
tion of  residence  which  would  sustain  the  verdict  of  the  jury, 
even  though  the  testimony  of  plaintiff  in  error  and  his  wit- 
nesses had  been  different  from  what  it  was.  James  P.  Haynes 
testified  in  substance  that  he  was  acquainted  with  plaintiff 
in  error  and  his  family,  and  that  they  moved  to  the  Black 
Hills  in  1878.  George  Thomas  testified  that  he  was  ac- 
quainted with  him,  and  that  he  knew  him  in  Dakota  in  1878, 
where  he  was  engaged  in  the  commission  business  in  Dead- 
wood,  and  that  he  had  been  there  ever  since,  and  had  not 
lived  in  Omaha  since  that  time  to  his  knowledge.  J.  N. 
Phillips  saw  him  in  business  in  Deadwood  in  1877  and 
1878,  and  did  not  know  of  his  returning  to  Omaha  except 
occasionally.  If  the  jury  believed  the  testimony  of  these 
witnesses,  this  would  sustain  their  verdict. 

The  last  question  presented  is  upon  the  refusal  of  the 
court  to  instruct  the  jury  that  the  action  was  barred  by 
the  discharge  of  plaintiff  in  error  under  the  proceedings  in 
bankruptcy. 

Plaintiff  in  error  requested  the  following  instruction, 
which  the  court  refused  to  give :  "  The  jury  are  instructed 
that  the  certificate  of  discharge  in  bankruptcy  of  the  de- 
fendant Forbes,  which  was  offered  in  evidence,  covers  the 
claim  sued  upon  in  this  action,  and  that  the  defendant  is 
thereby  discharged  from  all  liability  to  the  plaintiff  there- 
under, and  your  verdict  will  therefore  be  for  the 
defendant. " 

The  provisions  of  the  law  of  congress,  commonly  known 
as  the  bankrupt  law,  in  force  at  the  time  of  the  allied 
discharge  and  by  which  it  is  claimed  by  defendant  in  error 
that  this  action  was  excepted  from  the  provisions  of  the 
discharge,  is  as  follows :  "  No  debt  created  by  the  fraud 
or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as 
a  public  officer,  or  while  acting  in  any  fiduciary  character, 
shall  be  discharged  by  proceedings  in  bankruptcy,  but  the 
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debt  may  be  proved  and  a  dividend  thereon  shall  be 
a  payment  on  acoount  of  such  debt  "  Sec.  5117^  Revised 
Statutes  U.  S.,  1878. 

It  will  be  perceived  that  had  the  court  given  the 
instruction  prayed  for  he  would  virtually  have  withdrawn 
from  the  jury  the  whole  question  of  fraud,  which  he  had 
no  authority  to  do.  The  court  did  instruct  the  jury  as 
follows:  "If  the  claim  of  plaintiff  was  not  created  by 
the  fraud  of  Forbes,  practiced  upon  plaintiff,  then  plain- 
tiff can  recover  no  sum  whatever,  as  in  that  case  Mr. 
Forbes  would  be  discharged  from  any  liability  by  virtue 
of  his  discharge  in  bankruptcy ;  but  on  the  contrary,  if 
you  shall  be  satisfied  from  the  proofs  that  any  claim  which 
plaintiff  may  have  against  Forbes  in  the  Yorse  mortgage 
transaction  was  one  based  on  the  intentional  fraud  of 
Forbes  upon  Thomas,  then  plaintiff  should  recover,  not- 
withstanding defendant's  discharge  as  a  bankrupt. " 

This  instruction  we  think  very  properly  submitted  the 
question  to  the  jury  to  be  determined  on  their  finding  of 
the  &ct,  and  as  to  the  fraudulent  transaction  of  plaintiff  in 
error.  If  he  was  guilty  of  no  fraud  the  action  was  barred 
by  the  proceedings  in  bankruptcy.  If  the  claim  was 
created  by  fraud  practiced  upon  defendant  in  error,  it  was 
not  barred.  Had  the  jury  found  there  was  no  fraud  th^ 
would  have  been  required  by  this  instruction  of  the  court, 
to  find  for  plaintiff  in  error.  This  submitted  the  whole 
question  to  them,  and  the  instruction  given  was  proper. 

We  find  no  error  in  the  case  which  would  call  for  a 
reversal  of  the  judgment     It  is  therefore  affirmed. 

Judgment  affikmed. 

The  other  judges  concur. 
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John  Schaffeb,  plaintiff  in  errob,  v.  The  State        'S  lao 
OF  Nebraska,  defendant  in  ebror. 

1.  Murder.    Intent  or  pnrpoee  to  kill  ia  essential  to   constitute 

the  crime  of  mnider  in  the  first  or  second  degree  as  defined  by 
sections  three  and  four  of  the  criminal  code,  and  this  intent 
mnat  be  specifically  and  directly  aTerred  as  part  of  the  descrip- 
tion of  the  offense  in  every  indictment  for  either  of  those  crimes. 

2.    :    AVEBMBXTB  OF  IMDICTMKXT.     An  averment  that  the 

accQsed  *'  feloniously,  purposely,  and  of  deliberate  and  premed- 
itated malioe  "  did  make  an  aasanlt  on  the  deceased,  and  that 
he  then  and  there  **  feloniously,  purposely,  and  of  his  deliberate 
and  premeditated  malice  did  shoot  "  the  deceased  with  a  gun 
loaded,  etc. ,  inflicting  a  mortal  wound,  of  which  the .  deceased 
then  and  there  instantly  died,  does  not  satisfy  the  requirements 
of  the  law  ;  for  though  the  accused  may  have  purposely  and  of 
deliberate  and  premeditated  malice  assaulted  the  deceased  and 
shot  him,  it  does  not  follow  that  the  shooting  was  with  the 
design  and  porpoae  to  produce  death. 

8.    :    .  Where  the  purpose  to  kill  is  not  averred  by  way 

of  description  of  the  offense,  the  omission  cannot  be  aided  by 
the  ordinary  formal  conclusion  of  the  indictment,  which  avers 
that  "  so ''  the  jurors  do  find  and  say  that  the  accused  '*  did  in 
manner  and  form  aforesaid  feloniously,  purposely,  and  of  hia 
deliberate  and  premeditated  malice  kill  and  murder"  the  de^ 
oeaaed.  Such  allegation  being  nothing  more  than  a  legal  con- 
clusion arising  from  the  facts  previously  stated,  cannot  cure  any 
defects  in  the  premises  on  which  it  assumes  to  be  predicated. 

4.  :  Instbuction  numbered  thirteen  copied  from  instruc- 
tion numbered  nine  in  WHliams  v.  The  SiaUy  6  Neb.,  334,  and 
printed  therein  at  page  336,  criticised,  and  the  concluding  words 
thereof  held  unnecessary. 

Error  to  the  district  ooart  for  Kearney  county.  Tried 
below  before  Gaslin^  J. 

Oreene  &  Hostdler  and  J.  E.  Shipman,  for  plaintiff  in 
error,  on  thirteenth  instruction,  cited :  Rvmytm  v,  Staie,  57 
Ind.,  80.     Frederick  v.  BaUard,  16  Neb,,  664.     Little 
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Miami  R.  R.  v.  Wetmore,  19  Ohio  State,  111.  State  v. 
Hovoard,  14  Kan.,  173.  Wharton  Grim.  Law,  9th  Ed., 
Sec  486.  Ballard  v.  Stale,  19  Neb.,  609.  WaUerB  v. 
State,  39  Ohio  State,  216.     State  v.  Porter,  34  Iowa,  131. 

William  Leeae,  Attorney  Oefoeral  {J.  L.  McPhedy,  with 
him),  for  the  state,  cited :   Williams  v.  State,  6  Neb.,  336. 

Reese,  J. 

Plaintiff  in  error  was  convicted  of  the  crime  of  murder 
in  the  first  d^ree,  and  sentenced  to  be  hanged.  He  allies 
error  and  brings  the  cause  into  this  court  for  revie^w.  The 
indictment  is  as  follows : 


**The  State  op  Nebraska, 
Kearney  County. 


>S8. 

"Of  the  November  term  of  the  district  court  of  the  eighth 
judicial  district  of  the  state  of  Nebraska,  within  and  for 
Kearney  county,  in  said  state,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-six,  the  grand  jurors, 
chosen,  selected,  and  sworn  in  and  for  the  county  of 
Kearney,  aforesaid,  in  the  name  and  by  the  authority  of 
the  state  of  Nebraska,  upon  their  oaths,  present:  that  John 
Schaffer,  late  of  the  county  aforesaid,  on  the  eighth  day  of 
November,  in  the  year  of  our  Uord  one  thousand  eight 
hundred  and  eighty-six,  in  the  county  of  Kearney  and 
state  of  Nebraska,  aforesaid,  did  feloniously,  purposely,  and 
of  his  deliberate  and  premeditated  malice,  make  an  assault 
on  one  William  H.  Smith,  then  and  there  being,  and  a 
certain  gun  which  then  and  there  was  loaded  with  gun- 
powder and  thirty  l^en  shot,  and  by  him  the  said  John 
Schaffer  had  and  held  in  both  his  hands,  he,  the  said  John 
Schaffer,  did  then  and  there  feloniously,  purposely,  and  of 
bis  deliberate  and  premeditated  malice,  shoot  off  and  dis- 
charge at  and  upon  the  said  William  H.  Smith,  and 
thereby  and  by  thus  striking  the  said  William  H.  Smith 
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with  the  said  thirty  leaden  shot,  inflicting  on  and  in  the 
head  of  him,  the  said  William  H.  Smith,  one  mortal  wound, 
of  which  said  mortal  wound  the  said  William  H.  Smith 
then  and  there  instantly  died.  And  so  the  grand  jurors 
aforesaid,  on  their  oaths  aforesaid,  do  find  and  say  that  the 
said  John  Schaffer  did  in  manner  and  form  aforesaid  felo- 
niously, purposely,  and  of  his  deliberate  and  premeditated 
malice,  kill  and  murder  the  said  William  H.  Smith,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of 
Nebraska."     Signed  by  the  district  attorney. 

The  question  here  is,  does  this  indictment  charge  the 
crime  of  murder  in  the  first  degree  under  the  statutes  of 
this  state? 

Section  3  of  the  criminal  code  is  as  follows:  '^If  any 
person  shall  purposely,  and  of  deliberate  and  premeditated 
malice,  or  in  the  perpetration,  or  attempt  to  perpetrate  any 
rape,  arson,  robbery,  or  burglary,  or  by  administering 
poison  or  causing  the  same  to  be  done,  kill  another ;  or  if 
any  person  by  willfiil  and  corrupt  perjury,  or  by  suborna- 
tion of  the  same,  shall  purposely  procure  the  conviction  of 
an  innocent  person;  every  person  so  offending  shall  be 
deemed  guilty  of  murder  in  the  first  degree,  and,  upon  con- 
viction thereof,  shall  suffer  death." 

The  provisions  of  this  section,  as  applicable  to  the  case 
at  bar,  are,  that  if  any  person  shall  purposely,  and  of  de- 
liberate and  premeditated  malice,  kill  another,  every  per- 
son so  offending  shall  be  deemed  guilty  of  murder  in  the 
first  degree,  etc.  The  filling  must  be  done  purposely,  and 
of  deliberate  and  premeditated  malice.  That  is,  there  must 
be  an  intent  or  purpose  to  kill  at  the  time  of  the  commis- 
sion of  the  act,  and  the  killing  must  be  deliberately  and  pre- 
meditately  done.  This  is  the  plain  and  obvious  meaning  of 
the  statute.  Applying  this  statute  to  the  indictment,  we 
find  an  entire  want  of  any  all^ation  of  an  intent  or  pur- 
pose to  kill.     It  is  alleged  diat  the  assault  was  purposely 
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made,  and  that  the  gun  was  purposely  discharged,  but  with 
what  intent  or  purpose  these  acts  were  done  is  nowhere  al- 
leged. The  pleader  has  followed  a  precedent  for  an  indict- 
ment for  murder  under  the  common  law,  and  this  would 
have  been  sufficient  had  not  the  l^islature  by  the  enactment 
of  the  section  above  quoted  changed  the  essential  ingredi- 
ents or  constituent  elements  of  murder.  At  common  law 
there  were  no  degrees  of  murder,  and  there  were  but  two 
d^rees  of  felonious  homicide.  These  were  murder  and 
manslaughter.  By  the  statute  we  have  two  d^rees  of 
murder — the  first  and  second — and  manslaughter.  At 
common  law  murder  is  defined  to  be  the  unlawful  killing 
of  any  reasonable  creature,  in  being  and  under  the  king's 
peace,  with  malice  aforethought,  either  expressed  or  implied. 
4  Bl.  Com.,  198. 

In  Russell  on  Crimes,  482,  it  is  defined  as  the  unlawful 
killing  of  a  human  being  under  the  king's  peace,  with 
malice,  prepense,  or  aforethought,  either  express  or  implied 
by  law.  A  purpose  or  design  to  kill  is  not  an  essential 
ingredient.  But  the  rule  of  the  common  law  has  been 
changed,  and  the  purpose,  design,  or  intejit  to  kill  must 
now  be  allied. 

In  Maxwell's  Criminal  Procedure,  176,  it  is  said:  "It 
is  essential  to  the  sufficiency  of  an  indictment  for  murder 
in  the  first  degree,  under  the  statute,  that  it  contain  a  di- 
rect and  specific  averment  of  the  purpose  or  intention  to 
kill,  or  intention  to  inflict  a  mortal  wound,  in  the  descrip- 
tion of  the  crime.'^ 

This  question  was  before  the  supreme  court  of  Ohio  in 
Fonts  V.  The  State,  8  Ohio  St.,  98,  in  the  year  1857,  under 
a  statute  from  which  the  section  above  quoted  has  since 
been  copied,  and  it  was  there  held  by  a  niajority  of  the 
court,  in  an  indictment  substantially  like  the  one  in  this 
case,  that  it  was  essential  to  the  sufficiency  of  an  indictment 
for  murder  in  the  first  degree  that  it  contain  a  direct  and 
specific  averment  of  the  purpose  or  intention  to  kill  or  in- 
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tentioD  to  inflict  a  mortal  woand,  in  the  description  of  the 
crime.  So  also  in  Robbins  v.  The  State,  Id.,  131,  where 
the  accused  was  convicted  of  murder  in  the  first  degree  by 
the  administration  of  poison,  it  was  iield  that  the  convic- 
tion could  not  be  sustained  where  there  was  no  allegation 
of  the  purpose  or  intent  to  kill  the  deceased. 

In  Kain  v.  The  State,  Id.,  306,  which  was  a  conviction 
of  murder  in  the  second  degree,  by  shooting,  as  in  this  case, 
and  where  the  indictment  was  in  all  essential  respects  like 
the  one  in  this  case,  the  judgment  was  set  aside  owing  to 
the  want  of  an  allegation  of  the  purpose  or  intent  to  kill,  it 
being  held  that  such  purpose  was  an  essential  element  of 
the  crime  as  defined  by  the  statute. 

In  Hagan  v.  The  StcUe,  iO  Id.,  459,  the  same  question 
was  before  the  same  court,  and  resulted  in  a  like  decision* 
We  quote  from  the  first  and  second  points  in  the  decision : 

Fird.  ^*  Intent  or  purpose  to  kill  is  essential  to  consti- 
tute the  crime  of  murder  in  the  first  or  second  d^ree  as 
defined  by  the  statutes  of  Ohio;  and  this  intent  must  be 
specifically  and  directly  averred  as  a  part  of  the  description 
of  the  offense  in  every  indictment  for  either  of  these  crimes.** 

Seeond:  "An  averment  that  the  accused  'purposely 
and  of  deliberate  and  premeditated  malice,  did  strike' 
the  deceased,  thereby  inflicting  a  mortal  wound,  of  which 
the  deceased  afterward  died,  does  not  satisfy  the  require- 
ments of  the  law,  for  though  the  accused  may  have  pur- 
posely and  maliciously  struck  the  deceased,  it  does  not  fol- 
low that  the  stroke  was  given  with  a  design  to  produce 
death.'* 

In  The  Stale  v.  Brown,  21  Kansas,  38,  it  was  held  that, 
''  where  an  indictment  for  murder  charged  substantially 
that  the  defendant  deliberately  and  premeditatedly  com- 
mitted an  assault  and  battery  upon  the  deceased  by  shoot- 
ing him  with  a  pistol  loaded  with  gunpowder  and  leaden 
balls,  and  thereby  inflicted  a  mortal  wound,  from  which 
wound 'the  deceased  died,  but  did  not  anywhere  charge  thnt 
36 
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the  defendant  committed  the  assault  and  battery,  or  did  the 
shooting  or  killing  with  the  deliberate  and  premeditated 
intention  of  killing  deceased/'  it  was  held^  under  a  statute 
similar  to  ours,  that  the  indictment  did  not  charge  murder 
in  the  first  d^ree. 

The  case  of  Leonard  v.  The  Territory  of  WaMmgUm^  7 
Pacific  Reporter,  872,  was  where  the  plaintiff  in  error  was 
indicted  for  the  crime  of  murder  in  the  first  degree,  and 
upon  trial  was  found  guilty  as  charged,  and  sentenced 
to  be  hanged.  The  section  of  the  territorial  statute  under 
which  he  was  prosecuted  was  as  follows  :  "  Eveiy  person 
who  shall  purposely  and  of  deli))erate  and  premeditated 
malice,  or  in  the  perpetration  or  attempt  to  perpetrate  any 
rape,  arson,  robbery,  or  burglary,  or  by  administering  poi- 
son, or  causing  the  same  to  be  administered,  kill  another, 
every  such  person  shall  be  deemed  guilty  of  murder  in  the 
first  d^ree,"  etc.  The  indictment  was  almost  identical 
with  the  indictment  in  this  case,  so  far  as  the  charge  of 
killing  was  concerned,  it  being  alleged  that  the  accused, 
'Mn  and  upon  one  Ambrose  Patton,  feloniously,  purposely, 
and  of  deliberate  and  premeditated  malice,  did  make  an 
assault,  and  that  the  said  Andrew  Leonard,  with  a  certain 
gun  then  and  there  loaded  and  charged  with  leaden  bullets, 
then  and  there  feloniously,  purposely,  and  of  deliberate 
and  premeditated  malice  did  discharge  and  shoot  off, 
against  and  upon  the  said  Ambrose  Patton,''  etc.,  and  it 
was  held  that  the  indictment  was  insufficient  to  sustain  the 
conviction.  See  also  FouJts  v.  The  StatCy  4  G.  Greene 
(Iowa),  500,  and  State  v.  MeOormick,  27  Iowa,  402. 

It  may  be  suggested  that  the  latter  clause,  or  conclusion, 
of  the  indictment,  ^^  and  so  the  grand  jurors  aforesaid,  on 
their  oaths  aforesaid,  do  find  and  say,"  etc,  brings  the  case 
within  the  rule  here  stated.  This  cannot  be  held  to  cure 
the  defect,  and  it  has  been  so  decided  in  Leonard  r.  The 
Territory  J  Hagan  v.  The  State^  Kain  v.  The  StaJtey  and  FouJt$ 
V.  The  State^  supra.  See  also  Maxwell's  Cr.  Ft.,  185.  See 
also  Smith  v.  State,  4  Neb.,  277. 
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Objection  is  made  to  instraction  numbered  thirteen, 
given  by  the  court  to  the  jury.  This  instruction  need  not 
be  here  set  out  at  length,  as  it  was  copied  from  the  ninth 
instraction  given  in  WiUiama  v.  The  Stale,  6  Neb.,  334, 
and  is  there  printed  at  page  336.  While  this  instraction 
appears  to  have  had  the  approval  of  this  court  in  the  very 
able  opinion  written  in  that  case  by  Chief  Justice  Lake, 
yet  it  is  apparent  that  it  was  not  then  before  the  court, 
and  was  only  referred  to  by  the  writer  of  that  opinion 
as  a  correct  statement  of  the  law  giving  the  right  to  defend 
against  threatened  personal  violence.  I  think  the  instruction 
is,  perhaps,  objectionable  by  reason  of  the  words ''  if  you  are 
fully  satisfied  that  he  was  fully  excused  or  justified  under 
Hie  circamstances  in  taking  the  life  of  the  deceased."  As 
I  read  it,  the  instruction  would  be  complete  without  those 
words,  and  their  addition  could  only  serve  to  unnecessarily 
impress  upon  the  jury  the  fiust  that  they  must  find  that  the 
accused  ^'  was  fully  excused  or  justified  "  in  taking  the  lifie 
of  the  deceased.  While  it  is  possible  that  the  error,  if  any, 
would  not  be  so  far  prejudicial  as  to  call  for  a  reversal  of 
the  judgment,  yet  I  think  the  words  quoted  might  with 
safety  and  propriety  be  omitted. 

Other  objections  to  the  judgment  of  the  court  below  are 
presented,  but  as  they  will  no);  likely  arise  upon  the  next 
trial  they  need  not  be  here  noticed. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  bemanded. 

The  other  judges  concur. 
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Edwin  S.  Dobsey,  by  Daniel  D.  Dobsey,  his  next 

PBIEND,  PLAINTIFF  IN  ERBOB^  V.  CyBUB  R.  ClAPP^ 
DEFENDANT  IN  EBBOB. 

1*  Malicious  FroBeoution :  defense:  evidbncb.  In  an  ac- 
tion for  malicioiis  prosecution  it  was  claimed  by  the  defendant^ 
who  was  a  constable,  that  he  had  sufficient  canse  for  making  the 
oomplaint  against  plaintiff,  charging  him  with  the  crime  of  bnig- 
lary,  his  information  being  the  confession  of  a  youth  whom  he  had 
previously  arrested  for  the  same  crime,  and  which  confession  was 
Toluntarily  given,  and  by  which  he  implicated  plaintiff  as  being 
a  confederate  and  accomplice;  these  fitcts  being  testified  to  by 
defendant.  On  his  cross-examination  he  was  asked  if  prior  to 
the  confession,  and  while  the  youth  was  in  custody,  he  did  not, 
in  the  hearing  of  the  party  under  arrest,  tell  another  constable 
to  take  him  to  jail  and  by  the  time  he  had  laid  there  long 
enough  he  would  confess,  or  language  to  that  effect.  Objection 
was  made,  and  the  objection  sustained.    SM,  Error. 

3.  Evidence :  the  gekkral  refutation  of  a  party  to  an  action 
cannot  be  established  by  the  proof  of  specific  acts. 

Ebbob  to  the  district  court  for  Buffalo  county.  Tried 
below  before  Mobbis,  J.,  sitting  for  Haheb^  J. 

OoUkins  &  Pratt,  for  plaintiff  in  error,  cited :  Stephen's 
Evidence,  Art.  56.  1  Greenleaf  Ev.,  Sec  55.  1  Best 
Ev.,  Sec.  261. 

E.  M.  Ounningham,  for  defendant  in  error. 

Eeese,  J. 

This  action  was  instituted  in  the  district  court  of 
Buffalo  county.  The  petition  contained  two  causes  of  ac- 
tion. The  first,  for  false  imprisonment ;  the  second,  ma- 
licious prosecution. 

The  allegations  of  the  second  count  in  the  petition  are, 
in  substance,  that  on  the  8th  day  of  October,  1884,  de- 


JULY  TERM,  1887.  566 

Doner  T.  Glapp. 

fendant  falsely  and  maliciously  and  without  reasonable  or 
probable  cause  therefor,  charged  this  plaintiiF  before  a 
justice  of  the  peace  of  Buffalo  county,  with  having,  on  or 
about  the  8th  day  of  October,  1884,  in  the  county  afore- 
said, committed  an  offense  of  burglary  and  larceny,  and 
thereupon  caused  the  issuing  of  a  warrant  and  arrest  of  the 
plaintiff;  that  such  proceedings  were  thereafter  had  aa 
resulted  in  an  acquittal  and  discharge  of  plaintiff,  and  the 
prosecution  was  ended.  The  usual  allegations  of  injury 
and  damage  and  demand  for  judgment  follow. 

The  defendant,  in  his  answer,  in  substance  admitted  the 
arrest  and  conclusion  of  the  prosecution,  but  alleged  that 
at  the  time  of  the  arrest  he  was  a  constable  in  the  town  of 
Kearney,  Buffalo  county,  and  that  there  was  a  burglary 
committed  on  the  night  of  the  7th  day  of  October,  1884, 
and  on  the  8th  day  of  the  same  month,  on  due  investiga- 
tion^ the  defendant,  with  one  Kavanaugh,  was  led  to  ap- 
prehend one  Frank  Dayton  on  the  charge  of  committing 
said  crime,  and  that  Dayton,  without  any  coercion  or  favor 
or  promise  of  any  reward  whatever,  made  to  the  defend- 
ant and  Kavanaugh  a  confession,  wherein  he  said  that  he, 
in  company  with  the  plaintiff  herein  and  one  Jacob  Cor- 
nelius, had  broken  into  the  store  building  at  the  time  and 
in  the  manner  charged.  It  is  further  alleged  that  the  de- 
fendant submitted  the  facts  stated  by  Dayton,  impartially, 
fully,  and  freely  to  a  respectable  attorney,  who  advised 
defendant  that  the  facts  constituted  sufficient  cause  for  the 
arrest  of  plaintiff.  It  is  denied  that  the  complaint  was 
made  fidsely,  maliciously,  and  without  probable  cause. 

The  reply  consisted  of  a  denial  of  the  all^ations  of 
new  matter  contained  in  the  answer. 

The  trial  was  had,  resulting  in  a  verdict  and  judgment 
in  favor  of  defendant.  Plaintiff  prosecutes  error  to  this 
court. 

Upon  the  trial  plaintiff  offered  in  evidence  transcripts 
from  a  justice  of  the  peace  and  county  judge,  showing  that 
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a  complaint  had  been  made  before  a  justice  of  the  peace 
on  the  date  alleged,  charging  the  plaintiff  with  the  crime 
of  barglary  and  larceny  ;  that  he  was  arrested  on  said 
charge  and  detained  in  custody  until  the  10th  day  of  said 
month,  at  which  time  the  case  was  dismissed  at  the  request 
of  the  prosecution,  and  plaintiff  was  discharged  from  cus- 
tody. 

Plaintiff  also  called  as  a  witness  his  father,  Daniel  A. 
Dorsey,  who  testified  as  to  the  amount  of  money  expended 
in  procuring  a  discharge  of  plaintiff  in  error,  and  that 
previous  to  the  filing  of  the  complaint,  plaintiff  was  em- 
ployed in  a  store.  Since  such  time  he  had  been  unable  to 
again  obtain  employment.  He  also  testified  that  upon 
the  night  of  the  allied  burglary  plaintiff  was  at  home, 
and  that  he  had  so  informed  defendant  before  defendant 
made  the  complaint. 

Plaintiff  was  also  called  as  a  witness,  and  testified  to 
the  arrest  and  detention. 

Plaintiff  having  rested  his  case,  defendant  was  called  as 
a  witness  in  his  own  behalf.  He  testified,  substantially, 
that  on  the  8th  day  of  October,  1884,  he  was  the  consta- 
ble, and  that  on  that  morning  he  received  information  that 
a  burglary  had  been  committed,  and  he,  in  connection  with 
Mr.  Eavanaugh,  began  an  investigation  of  the  matter ; 
that  in  the  afternoon  he  arrested  one  Frank  Dayton, 
charging  him  with  the  crime,  basing  his  arrest  upon  a 
pair  of  pants,  supposed  to  be  his,  found  in  the  store  in 
which  the  burglary  had  occurred ;  that  Dayton  claimed 
the  pants,  which  was  a  pair  of  overalls,  and  acknowledged 
his  guilt,  and  stated  that  plaintiff  and  one  Cornelius  were 
with  him  and  were  parties  in  the  crime.  Upon  his  cross- 
examination  he  admitted  that  he  saw  the  father  of  plaint- 
iff before  he  made  the  complaint.  The  question  was  then 
asked  him,  "  Did  he  not  ask  you  not  to  go  any  further 
until  he  could  prove  to  you  that  his  son  had  nothing  to  do 
with  it  ?  ^'     This  question  was  objected  to  as  immaterial  and 
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improper,  and  the  objection  was  sustained  by  the  court,  to 
which  plaintiff  excepted. 

We  do  not  conceive  the  ruling  of  the  court  upon  this 
question  to  have  been  a  matter  of  very  grave  importance, 
as  cases  might  arise  in  which  an  officer  would  not  be  justi- 
fied in  waiting  to  be  advised  that  the  person  suspected  was 
innocent,  for  fear  of  an  escape.  It  is  vaguely  shown  by 
the  testimony  that  at  that  time  he  had  plaintiff  in  custody. 
If  this  was  true  the  question  was  a  very  proper  one,  as 
tending  to  show  the  animus  of  the  officer's  action.  There 
was  no  danger  of  an  escape,  and  if  by  making  reasonable 
inquiry  he  could  satisfy  himself  that  there  was  no  cause  for 
the  complaint,  it  would  have  been  entirely  proper  for  him 
to  do  so,  and  avoid  the  stain  upon  plaintiff's  reputation 
caused  by  the  filing  of  the  complaint  and  prosecution 
thereunder. 

The  following  question  was  then  propounded  to  defend- 
ant :  '^  Did  you  not,  while  the  Dayton  boy  was  still  in- 
sisting he  was  innocent,  say  to  Kavanaugh,  in  the  boy's 
presence,  ^  Take  him  to  jail,  and  by  the  time  he  has  lain 
there  long  enough  he  will  tell,  I  guess,'  or  something  to 
that  effect?"  This  question  was  objected  to  by  defendant 
as  immaterial,  irrelevant,  and  incompetent,  and  the  objec- 
tion was  sustained.  In  this  we  think  the  court  erred. 
The  question  was  material ;  it  was  relevant  and  competent. 
Defendant,  by  his  answer,  alleged  that  the  confession  was 
made  without  any  coercion  on  his  part.  Dayton  was  a 
.  mere  boy,  and  if  the  alleged  confession  was  extorted  from 
him  by  a  threat  to  take  him  to  jail  and  leave  him  there 
until  he  would  confess,  such  threat  would  tend  materially 
to  disprove  that  such  confession  was  voluntary,  and  would 
naturally  require  further  investigation,  where,  by  the  con- 
fession, he  implicated  others.  It  was  further  shown  by  the 
transcript  of  the  proceedings  before  the  county  judge  that 
Dayton  was  acquitted  upon  his  preliminary  hearing,  the 
finding  being  that  there  was  not  probable  cause  to  believe 
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him  guilty  of  the  offense.  He  was  therefore  discharged. 
If  Dayton  was  not  guilty,  his  allied  confession,  if  made, 
was  false.  If  false,  it  became  material  to  ascertain  in  what 
manner  it  was  obtained,  not  for  the  purpose  of  ascertain- 
ing whether  his  arrest  was  proper,  but  for  the  purpose  of 
ascertaining  the  character  of  the  information  upon  whidi 
defendant  acted  in  making  the  charge  against  the  plaintiff. 
One  Ren  Julian  was  called  as  a  witness,  who  testified 
that  he  had  resided  in  Kearney  for  twelve  years,  and  had 
known  plaintiff  since  he  was  a  very  small  boy.  Certain 
questions  were  propounded  to  him,  which  with  their 
answers  we  here  copy : 

Q.     You  may  tell  the  jury  at  what  hour  of  the  day  or 

night  previous  to  the  8th  day  of  October,  1884,  you  have 

seen  Edwin  S.  Dorsey  on  the  street,  and  in  what  company. 

A.     I  have  seen  him  at  all  hours  of  the  day,  and  at  all 

hours  up  to  eleven  o'clock  at  night. 

Q.  What  was  he  doing  as  late  as  eleven  o'clock  at 
night,  and  what  company  was  he  in? 

A.  He  was  standing  around  the  rink  doors,  in  com- 
pany with  other  boys. 

Q.     Was  he  saying  anything? 

A.  He  seemed  to  be  the  loudest-mouthed  boy  in  the 
crowd.  I  have  heard  him  swear  louder  and  farther  than 
any  boy  in  town. 

A  Mr.  McBimey  testified  to  substantially  the  same 
thing. 

These  questions  and  answers  were  all  objected  to  by 
plaintiff  as  immaterial,  irrelevant,  improper,  and  not  about 
any  issue  in  the  pleadings,  and  attacking  the  witness  for 
particular  transactions,  but  not  as  to  his  general  reputation. 
The  objections  were  overruled  and  the  witness  testified  as 
above  shown. 

Without  discussing  the  question  as  to  whether  defendant 
might  have  introduced  evidence  against  the  plaintiff's  gen- 
eral character,  it  is  clear  that  he  was  not  entitled  to  give  in 
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evidence  particular  acts.     It  is  well  settled  that  character 
cannot  be  proven  in  this  way.     The  general  reputation  of 
a  party  to  an  action  may  sometimes  be  investigated^  and  in 
this  case,  if  proper  at  all,  it  would  have  been  for  the  pur- 
pose of  showing  the  good  faith  of  defendant  in  making  the 
complaint     General  reputation  when  thus  placed  in  issue 
may  be  supported  by  the  party  thus  attacked  by  calling 
witnesses  to  prove  the  contrary  of  the  statements  of  wit- 
nesses by  which  his  reputation  is  attacked.     It  would  be 
quite  difiBcult  to  see  what  proof  could  have  been  made  to 
rebut  the  impression  created  upon  the  minds  of  the  jury 
by  this  testimony.     It  was  said  that  he  was  seen  at  the 
rink  with  other  boys.     This  might  be  true,  and  yet  afford 
no  proof  of  his  bad  reputation  in  connection  with  the  vio- 
lation  of  law.     It  is  said   also  that  he  was   profane — 
swearing  louder  than  other  boys.     This  might  also  be  true 
and  yet  be  no  proof  of  a  disposition  to  violate  the  law  by 
burglarizing  other  people's  property.     It  is  insisted  by  de- 
fendant that  the  testimony  of  this  witness  '^  would  not 
weigh  very  much  with  the  jury  in  a  trial  in  this  action, 
for  it  was  not  of  a  very  material  nature,''  and  any  preju- 
dice it  might  have  caused  in  the  minds  of  the  jury  by  its 
admission,  was  very  materially  reduced,  if  not  wholly  ob- 
literated, by  the  refusal  of  the  court  to  give  to  the  jury  the 
eighth  instruction  asked    by  defendant,  and  must  there- 
fore be  a  very  feeble  ground  for  the  reversal  of  a  judgment 
of  this  character  and  importance.    The  instruction  referred 
was  to  the  effect  that  if  plaintiff,  by  his  own  action  by  keep- 
ing late  hours  and  bad  company,  brought  himself  into  bad 
repute  and  public  scandal  and  infamy  and  disgrace,  that 
would  be  a  very  material  fact,   which  must  reduce  the 
amount  of  damages,  if  any  were  allowed  to  plaintiff.     It 
may  be  first  answered  that  the  testimony  was  prejudicial, 
and  no  doubt  it  was  an  important  factor,  made  use  of  by 
the  jury  in  arriving  at  their  verdict;  and  second,  that  it 
was  admitted  at  the  bar  of  this  court  that  the  attention  of 
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the  jury  was  not  called  to  the  instructions  named  or  to  the 
refusal  of  the  court  to  give  it.  It  is  quite  clear,  therefore, 
that  the  action  of  the  court  in  refusing  the  instruction 
could  have  no  effect  whatever  in  repairing  the  injury  done 
by  the  admission  of  the  testimony. 

For  these  errors  the  judgment  of  the  district  court  must 
be  reversed  and  the  cause  remanded  for  further  proceedings, 
which  is  done. 

ReYHRSED  and  B£MAND£I>. 

The  other  ju(%es  concur. 
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shown  that  a  greater  number  of  the  entries  at  specified  dates 
were  made  by  and  in  the  handwriting  of  a  clerk  in  plaintiffs 
employ,  who  was  neither  called  nor  subpoenaed  to  yeriiy  sach 
entries,  nor  was  his  absence  acooanted  for ;  Sdd,  Error,  and  a 
new  trial  granted. 
8.  Attachment :  motion  to  disohabge  :  eyidencb.  On  the 
trial  of  a  motion  to  discharge  an  order  of  attachment  to  a  jndge 
at  chambers,  there  being  evidence  tending  to  prove  the  abscond- 
ing of  defendant  with  intent  to  deft-and  his  creditors,  and  that 
he  had  left  the  county  of  his  residence  to  avoid  the  service  of  a 
summons,  the  same  being  grounds  of  attachment  alleged  in  the 
affidavit  for  attachment,  and  the  weight  of  the  evidence  not 
being  clearly  against  the  finding  and  judgment  of  the  judge  on 
said  motion,  the  same  Upheld. 

This  was  an  action  commenced  in  the  Cass  county  dis- 
trict court  June  19,  1886,  by  the  Commercial  Bank  of 
Weeping  Water  against  Lawrence  Holland  and  Tewksbury 
&  Cooper,  to  recover  the  sum  of  $7,474.17,  made  up  as 
follows:  Balance  upon  a  $4,000  note— $2,474.17.  One 
note  of  $3,000,  given  by  Holland  to  Tewksbury  &  Cooper 
and  by  them  indorsed  to  the  bank.  Overdraft  on  defend- 
ant's bank  account,  $2,000.  Tewksbury  &  Cooper  de- 
murred to  the  petition,  and  the  same  being  sustained,  by 
leave  of  court  an  amended  petition  was  filed  against  Hol- 
land alone  for  the  same  amount,  viz.,  $7,474.17.  When 
the  action  was  commenced  an  order  of  attachment  was 
issued  on  grounds  set  forth  in  the  opinion,  and  a  motion 
to  discharge  it  made  before  Pound,  J.,  was  denied.  The 
answer  of  defendant  Holland  denied,  Firdf  The  corporate 
existence  of  plaintiff.  Second,  Admits  execution  of  notes 
sued  on,  admits  payment  on  one  of  said  notes  the  sum  of 
$1,635.83.  As  a  third  defense,  averred  that  plaintiff  held 
two  mortgages,  executed  by  defendant  and  wife  on  certain 
real  estate,  which  were  given  to  secure  payment  of  two 
notes,  one  for  $2,000  and  one  for  $4,000,  the  last  named 
note  being  one  of  the  notes  sued  on  in  this  action ;  and  that 
in  consideration  that  the  debt  of  $6,000,  less  the  credit  of 
$1,535.83,  as  evidenced  by  said  two  notes,  and  secured  by 
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said  mortgages,  should  be  satisfied,  paid,  and  canoeled,  and 
as  a  further  consideration  that  plaintiff  should  pay  to  de- 
fendant, or  give  defendant  credit  on  any  debt  found  to  be 
due  from  defendant  to  plaintiff,  the  sum  of  (1,500,  thede* 
fendant  bargained  and  sold  to  the  plaintiff  the  real  estate 
in  said  mortgages  described,  and  defendant  and  wife  exe- 
cuted good  and  suiBcient  deeds  to  said  property.  And  as 
a  fourth  defense,  defendant  averred  that,  in  consideration 
that  plaintiff  pay  defendant  or  give  defendant  credit  on  any 
debt  found  to  be  due  plaintiff  from  defendant,  the  sum  of 
$1,000,  the  defendant  bargained  and  sold  to  plaintiff  cer- 
tain described  real  estate  and  gave  good  and  sufficient 
deeds  therefor.  And  as  a  fifth  defense,  averred  that,  in 
consideration  of  the  sum  of  )(1,056,  he  sold  to  plaintiff 
certain  valuable  paid-up  corn  contracts,  for  which  he  was 
to  receive  credit  on  the  debt  sued  for  in  this  action  the  sum 
of  f  1,055.  And  as  a  sixth  defense,  averred  that,  in  con- 
sideration of  the  premises  as  above  set  forth,  defendant  has 
more  than  paid  plaintiff  all  of  the  indebtedness  claimed  to 
be  due  it,  etc.,  and  after  allowing  all  claims  and  demands 
due,  plaintiff  became  indebted  to  defendant  in  the  sum  of 
$2,081.  And  as  a  seventh  defense,  averred  that  $2,000  of 
the  pretended  consideration  for  said  note  of  $4,000  was 
money  advanced  by  plaintiff  as  a  ^'marginal"  contract  or 
deposit,  and  it  was  then  and  there  expressly  agreed  that 
the  same  should  be  invested  in  name  of  defendant  in  grain 
options,  and  if  the  market  went  in  favor  of  defendant  and 
he  made  a  profit  thereby,  then  the  plaintiff  was  to  receive 
part  of  said  profit,  not  to  exceed  $100,  for  the  use  of  the 
money  so  invested ;  that  in  said  transaction  said  $2,000 
was  BO  gambled,  squandered,  and  lost,  and  so  much  of  said 
note  defendant  received  no  consideration  therefor.  With 
prayer  for  judgment  against  plaintiff  for  $2,081  and  costs 
of  suit. 

The  reply  to  the  above  answer  was  a  general  denial. 
Upon  trial  before  Haywabd,  J.,  and  a  jury,  there  was  a 
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a  verdict  in  favor  of  the  bank  for  |5,962.17;  motion  for 
new  trial  was  overraled  and  judgment  was  entered  on 
verdict ;  to  reverse  whidi,  Holland  came  up  on  a  petition 
in  error. 

J.  H.  Haldeman  and  Charles  0.  Whedcm,  for  plaintiff 
in  error^  on  admission  of  articles  of  incorporation,  cited : 
Comp.  Stat.,  Sec.  13,  Ch.  73.  Olioer  v.  FeiwM,  30  Ga^ 
391.  Ha/Mon  v.  Armslrongy  22  111.,  442.  Oarr  v.  Oarr^ 
36  Mo.,  408.  Books  of  account  Code.  Sec.  346.  Attach- 
ment, proceedings.  BobinBQn  r.  Burton^  5  Kan.,  294. 
SUde  V.  Dqdd,  14  Neb.,  496.  Hunter  v.  Soward,  15  Ndb., 
215.     Yowng  v.  Cooper,  12  Neb.,  610. 

H.  D.  jTravia  and  E,  H.  Wodey,  for  defendant  in  error, 
on  attachment  proceedings,  cited :  Ckxle,  Sec.  199.  Maz- 
welVs  PI.  and  Pr.,  230.  Ycnmg  v.  Nelson,  25  Hi.,  566. 
Morgan  v.  Avery,  7  Barb.,  664".  North  v.  McDonald,  1 
Biss.,  67.     Waples  on  Attachment,  p.  80. 

Cobb,  J. 

The  first  point  upon  which  plaintiff  in  error  claims  a 
reversal  of  the  judgment  is  the  allied  failure  of  die 
plaintiff  in  the  court  below  to  prove  and  establish  its  cor* 
porate  existence  on  the  trial,  such  corporate  existaioe 
having  been  denied  and  put  in  issue  by  the  answer. 

The  paper  purporting  to  contain  the  articles  of  inoor* 
poration,  as  it  appears  in  the  bill  of  exceptions,  is  evid^tly 
a  copy  and  not  an  original  paper,  and  yet  th^re  is  intrinsic 
evidence  to  be  gathered  from  the  bill  of  exceptions  that 
the  original  paper  was  offered  and  admitted  in  evidence. 
It  appears  that  at  the  commencement  of  the  trial  the  plaint- 
iff offered  in  evidence  the  records  of  the  inco^K>nition  of 
the  bank.  ^'  The  defendant  objects  to  the  introduction  of 
this  paper,  for  the  reason  that  there  is  no  foundation  laid 
for  it,  and  it  is  therefore  incompetent^'    The  offer  was  tem*> 
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porarily  withdrawn.  C.  H.  Parmele  was  then  sworn  as  a 
witness  for  the  plainti£P,  and  upon  his  examination  testified 
to  the  genuineness  otfive  of  the  signatures  to  the  paper.  J. 
M.  Bobinson  was  then  introduced  as  a  witness,  also  on 
the  part  of  the  plaintiff,  and  upon  his  examination  verified 
the  remaining  signatures.  The  plaintiff  then  renewed  its 
offer  of  the  records  of  the  incorporation  of  the  bank.  The 
defendant  objected,  ''as  no  foundation  laid,  and  incompe- 
tent. '^  The  court  overruled  the  objection.  The  paper,  as 
it  appears  in  the  bill  of  exceptions  as  plaintiff's  exhibit 
**  A, "  is  type-written,  in  the  same  type  as  the  body  of 
the  bill  of  exceptions,  as  well  the  body  of  the  articles  of 
incorporation,  as  the  signatures  of  the  incorporators,  the 
endorsement  of  its  filing  by  the  county  derk,  two  certifi- 
cates of  acknowledgment  by  notaries  public,  and  a  certifi- 
cate by  the  secretary  of  state.  In  this  latter  certificate  the 
secretaiy  of  state  certifies  that  the  same  is  a  true  and  perfect 
copy  of  the  original  articles  of  incK)rporation  on  file  in  his 
office.  It  is  impossible  to  conceive  that  this  is  the  identical 
piece  of  paper  which  was  before  the  said  witnesses,  the 
signatures  to  which  they  swore  to  be  in  the  ''  genuine  hand- 
writing" of  the  corporators,  and  which  upon  evidence  was 
admitted  by  the  court.  The  paper  admitted  was  not  ob- 
jected to,  as  a  copy,  and  not  an  original  paper,  and  yet  it 
cannot  be  denied  that  the  language  of  the  objection  was 
broad  enough  to  admit  of  a  construction  covering  that 
point 

If  the  paper  as  now  found  in  the  bill  of  exceptions  is 
the  identical  paper  that  was  offered  and  given  in  evi- 
dence, the  court  erred  in  overruling  defendant's  objection  to 
its  admission.  If  on  the  other  hand,  it  was  substituted 
in  making  up  the  bill  of  exceptions,  for  the  one  actually 
given  in  evidence,  without  a  stipulation  or  leave  of  the 
court,  then  it  evidences  a  d^ree  of  carelessness  in  practice 
which  ought  not  to  be  indulged  in.  Further  on  in  the  bill 
of  exceptions  this  circumstance  is  repeated.     The  defendant 
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swears  that  certain  deeds  oflFered  in  evidence  by  him  are  in 
the  handwriting  of  Mr.  Wooley,  that  he  saw  him  write 
them;  yet  the  deeds  appear  in  the  bill  of  exceptions  in  the 
ordinary  type-writing,  evidently  copies,  but  nowhere  called 
copies.  It  turns  out,  however,  that  the  question  thus  in- 
volved is  not  of  great  importance  in  the  case.  The  action 
was  founded  in  part  upon  a  promissory  note  executed  and 
delivered  to  the  plaintiff  by  its  corporate  name.  In  such 
case  it  has  been  held  unnecessary  to  prove  the  corporate  ex- 
istence of  the  bank,  in  a  suit  by  it  on  such  note,  and  such 
is  the  law  as  stated  in  the  last  clause  of  sectian  144  of 
chapter  16,  Comp.  Stat.  See,  also,  Cowan  v.  The  State,  in 
this  court,  a  recent  opinion,  ante  p.  519,  and  cases  there 
cited. 

The  second  point  of  contention  in  the  brief  is  upon  the 
admission  in  evidence  of  the  cash  book  of  defendant  bank. 
The  evidence  applicable  to  that  matter  is  as  follows,  J.  M. 
Boberts,  a  witness  on  behalf  of  the  plaintiff,  being  on 
his  examination-in-chief,  and  having  testified  that  he  was 
the  cashier  of  the  plaintiff: 

Q.     I  will  ask  you  what  book  this  is? 

A.     The  ledger. 

Q.     Is  that  account  in  your  handwriting? 

A,     Yes,  sir, 

3|e  sK  *  4c  4c  4c  * 

Q.     What  book  is  that  you  have? 

A.     Cash  book. 

Q.     Is  that  your  original  entry  book? 

A.     Yes,  sir. 

Q.  Please  turn  to  it,  on  February  19,  1886,  and  state 
whether  there  appears  upon  that  book  any  entry  in  favor 
of  or  against  Lawrence  Holland  ? 

A.     Yes,  sir.     Both  )(69.33  debit  and  $160  credit 

Q.  Turn  to  the  20th  day  of  February,  1886.  Do  you 
you  find  any  entry  there  for  or  against  Lawrence  Holland^ 
the  defendant  ? 
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A.     I  find  two  entries  against  the  defendant. 

Q«     Is  that  youi  book  of  original  entries? 

A.     Yes,  sir. 

Q.  Does  it  show  continuous  transactions  between  you* 
and  the  defendant  and  the  bank  and  other  parties? 

A.     Yes,  sir. 

Q.     Was  it  kept  by  yourself? 

A.     Yes,  sir. 

Q.     I  wish  you  would  read  those  entries? 

The  defendant  objects,  as  no  foundation  laid,  and  imma- 
terial.     Overruled. 

A.  L.  Holland,  there  is  a  debit  of  $100.  L.  F.  Hoi- 
land,  there  is  a  debit  of  $34.20. 

Q.  Turn  to  the  22d  of  February,  1886.  [The  plaint- 
iff offers  in  evidence  the  line  on  this  page,  173,  upon  which 
appears  the  figures,  373,  in  red  ink,  being  the  second  time 
such  figures  appear  upon  said  page.]  State  to  the  jury  the 
amount? 

Court.     It  is  against  the  defendant,  is  it? 

A.  Yes,  sir,  it  is  $13.70.  All  we  have  been  reading 
yet  are  debits. 

This  examination  was  continued  at  great  length,  without 
further  objection.  Witness  was  cross-examined  by  defend- 
ant, re-examined  by  plaintiff,  and  re-cross-examined  by 
defendant.     I  quote : 

Q.  Do  you  say  that  you  kept  the  books  there  that  you 
have  testified  to,  here,  yourself,  that  they  are  in  your 
handwriting? 

A.     Not  clear  up  to  date. 

Q.  Up  to  the  19th  of  June  were  all  the  entries  in  your 
handwriting? 

A.     No,  sir. 

Q.     In  whose? 

A.     Part  of  them  in  Mr,  Smith's. 

Q.     What  part  of  them? 

A.     I  can't  tell  without  looking? 
37 
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Q.  Did  you  not  testify  when  the  book  was  introduced 
that  the  books  were  in  your  handwriting. 

A.  I  testified  up  to  the  18th  of  February^  and  after 
tibat  some  time. 

Q.     How  long  after  ihat  time? 

A.  Somewhere  in  March^  somewhere  about  the  middle, 
I  think. 

Q.     And  the  others  are  not  in  your  handwritii^? 

A.    Part  are,  and  port  are  not. 

*  JK  *  *  »  *  * 

Q.  There  are  about  two-thirds  of  them  that  are  not  in 
your  bandwritii^? 

A.     I  can't  say  as  to  the  amount 

Q.    What  would  be  your  best  judgment? 

A.  I  iisually  call  the  checks  over,  and  he  writes  them 
4own. 

Q.    About  how  many  were  in  your  handwriting? 

A.     I  can't  say. 

Q.  Were  those  in  your  handwriting  entered  upon  the 
book  in  the  first  instance? 

A.    Yes,  sir. 

♦  4c  *  «  4c  *  * 

Q.  Just  look  at  these  items  and  state  whether  that  is 
in  your  handwriting,  on  page  248,  in  red  ink,  367^  cash 
book? 

A.    No,  sir.    That  is  in  Mr.  Smith's. 

Q.     Do  you  see  entries  there  in  your  handwriting? 

A.     That  day  Mr.  Smith  wrote  up  all. 

Q.  And  you  do  not  know  whether  that  is  correct  or 
not? 

A.    I  do. 

The  plaintifi^here  rested  its  case. 

Defendant  moved  to  strike  out  that  portion  of  the  book 
that  is  not  in  the  handwriting  of  the  witness,  on  the  ground 
that  there  is  no  foundation  laid.     Overruled. 

The  provision  of  the  statute  governing  the  introduction 
of  books  of  account  in  evidence  i&  as  follows : 
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'^lird.  The  books  must  show  a  oontinuous  dealing  with 
persons  generally,  or  several  items  of  charges  at  different 
times,  against  the  other  party,  in  the  same  book. 

^^Second.  It  must  be  shown,  by  the  party's  oath,  or 
otherwise,  that  they  are  his  books  of  original  entries. 

^*  Third.  It  must  be  shown,  in  like  manner,  that  the 
diarges  are  made  at  or  near  the  time  of  the  transaotion 
therein  entered,  unless  satisfactory  reasons  appear  for  not 
making  such  proof. 

'^Fourth.  The  charges  must  also  be  verified  by  the  party 
or  the  clerk  who  made  the  entries,  to  the  effect  that  they 
believed  them  just  and  true,  or  a  sufficient  reason  must  be 
given  why  the  verification  is  not  made.''  Civil  Code,  Sec 
346. 

It  appears  from  the  above  testimony  that  the  first,  sec- 
ond, and  third  clauses  of  the  above  section  of  the  statute 
governing  the  production  of  account  books  in  evidence, 
were  substantially  complied  with ;  but  not  so  of  the  fourth 
clause.  It  appears  that  many  of  the  entries  of  charges  in- 
troduced were  not  in  the  handwriting  of  the  witness,  but  in 
that  of  Mr.  Smith.  The  latter  was  not  produced  as  a  wit- 
ness, nor  was  there  any  reason  given  for  not  producing 
him.  It  would  seem  that  he  was  a  clerk,  or  teller,  in  the 
employment  of  the  plaintiff  at  the  time  of  making  these 
entries,  and  he  will  be  presumed  still  to  be,  or  at  least  to  be 
within  the  reach  of  a  subpoena,  until  the  contrary  is  shown. 
I  understand  the  meaning  of  the  statute  to  be  that  in  cases 
where  the  party  himself  made  the  entries  he  shall  verify 
them  to  the  effect  that  he  believes  them  just  and  true,  and 
where  the  entries  are  made  by  a  clerk  who  is  still  living 
and  within  the  reach  of  a  subpoena,  he  must  be  produced 
and  the  entries  verified  by  him.  Here  the  entries  were 
not  verified  in  the  manner  nor  to  the  effect  required  by 
statute  by  any  one.  This  applies  even  to  the  entries  made 
by  the  cashier,  who  was  sworn  as  a  witness.  The  testi- 
mony of  the  witness,  as  to  the  handwriting  of  Smith,  was 
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inadmissible  for  the  purpose  of  proving  the  book  accounts, 
without  first  laying  a  foundation  for  such  evidence  by 
proving  his  death  or  absence. 

Having  come  to  the  conclusion  that  there  must  be  a  new 
trial  for  error  in  the  admission  of  the  books  of  the  plaintiff 
without  their  being  verified  according  to  the  statute,  the 
remaining  assignments  as  applicable  to  the  trial  of  the 
issues  before  the  district  court  will  not  be  considered. 

The  seventeenth,  eighteenth,  and  nineteenth  errors  as- 
signed are  based  upon  the  proceedings  before  Hon.  S.  B. 
Pound,  district  judge,  at  chambers,  on  the  motion  of  the 
defendant  to  discharge  the  attadiment  and  in  overruling 
said  motion. 

The  seventeenth  assignment,  being  the  first  under  this 
head,  is  directed  to  the  form  of  the  affidavit  for  the  order 
of  attachment.  Plaintiff  in  error  in  the  brief  says:  "  There 
are  three  claims  and  causes  of  action  set  forth,  and  the  affida- 
vit does  not  state  that  each  of  these  claims  are  just,"  etc. 
Section  199  of  the  civil  code  provides  that,  '*  An  order 
of  attachment  shall  be  made  by  the  derk  of  the  court     * 

*  *  *  when  there  is  filed  in  his  office  an  affidavit  of 
the  plaintiff,  his  agent,  or  attorney,  showing :  First,  The 
nature  of  the  plaintiff's  claim.  Second,  That  it  is  just 
Third,  The  amount  which  the  affiant  believes  the  plaintiff 
ought  to  recover.  Fourth,  The  existence  of  some  one  of 
the  grounds  for  an  attachment  enumerated  in  the  preceding 
section." 

The  affidavit,  after  reciting  the  commencement  of  the 
action  by  the  plaintiff  against  the  defendant  in  the  district 
court  of  Cass  county,  proceeds — "  to  recover  the  sum  of 
$7,474.17  now  due  and  payable  to  the  plaintiff  from  de- 
fendant upon  one  promissory  note  for  $4,000,  dated  Feb- 
ruary 18,  1886,  on  which  there  is  a  balance  now  due  of 
$2,474.17,  signed  by  Lawrence  Holland  and  made  and 
delivered  to  the  said  plaintiff;  also  $2,000  money  advanced 
to  defendant  at  his  instance  and  request  by  plaintiff;  also 
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$3,000  on  note  dated  August  31,  1885,  to  Tewksbury  & 
Cooper,  and  by  them  endorsed  and  transferred  to  plaintiff 
herein.  Affiant  further  says  that  said  .dlaim  is  just,  and 
that  the  plaintiff  ought,  as  he  believes,  to  recover  thereon 
the  sum  of  $7,474.17,"  ete. 

I  think  this  affidavit  a  sufficient  compliance  with  the 
statute.  The  word  c/atm,  as  used  by  the  affiant,  clearly 
refers  to  the  entire  claim  of  seven  thousand  four  hundred 
seventy-four  dollars  and  seventeen  cents,  and  although  as 
a  matter  of  description  he  afterwards  separates  the  claim 
into  several  parts,  it  was  not,  in  my  opinion,  necessary  that 
he  should  declare  his  belief  in  the  justness  of  each  subdi- 
vision or  item  of  the  claim. 

But  the  chief  ground  of  contention,  as  against  the  action 
of  the  court  at  chambers  in  overruling  defendant's  motion 
to  quash  the  attachment,  is  the  untruth  of 'the  affidavit 
upon  which  the  order  of  attachment  was  issued.  Thealle* 
gations  of  the  affidavit  to  which  attention  is  thus  directed 
are  as  follows  :  "  And  that  the  defendant,  Lawrence  Hol- 
land, has  absconded  with  intent  to  defraud  his  creditors. 
Affiant  further  says  that  he  has  left  the  country  to  avoid 
the  service  of  a  summons,  and  that  he  so  conceals  himself 
that  a  summons  cannot  be  served  upon  him.  Affiant  fur- 
ther says  that  defendant  has  property  or  righto  in  action 
which  he  conceals,  and  that  he  is  about  to  convert  a  part 
of  his  property  into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors,''  etc.  In  support  and 
resistance  of  the  motion  there  were  produced  and  read  to 
the  judge,  at  the  hearing,  forty-two  affidavito,  many  of 
them  quite  lengthy,  besides  several  voluminous  official 
records  and  certificates.  These  papers  are  contained  in  one 
of  the  bills  of  exceptions,  where  they  are  placed  without 
regard  to  order  or  sequence.  The  time  at  my  command  rs 
not  sufficient  to  enable  me  to  make  that  exhaustive  exami- 
nation and  study  of  these  papers  which  I  would  wish,  or 
which  doubtless  was  made  by  the  judge  (who  decided  the 
question)  on  the  motion  at  chambers. 
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The  plaintiff  bank  is  situated  and  doing  business  at 
Weeping  Water,  Cass  county,  at  which  place  the  defendant 
resides.  The  said  affidavits  tend  to  prove  that  for  a  year 
or  more  previous  and  up  to  about  the  12th  day  of  June, 
1 886,  the  defendant  was  engaged  in  buying  and  shipping 
grain,  shipping  and  selling  lumber,  at  Weeping  Water  and 
other  points,  and  dealing  in  options  on  the  grain  market  of 
St.  Louis;  that  he  had  a  contract  with  a  firm  at  Chicago 
by  which  they  were  to  advance  him  15  cents  per  bushel  on 
all  com  bought  and  held  by  him.  He  had  become  largely 
indebted  to  the  plaintiff  on  notes  and  overdraft,  and  in- 
volved in  large  litigation  at  St.  Louis,  besides  other  finan- 
cial complications.  About  this  time  the  Chicago  firm  with- 
drew the  contract  by  which  they  were  to  make  advances  on 
oom,  and  the  defendant  found  himself  greatly  embarrassed 
for  the  want  of  funds  to  carry  on  his  business,  as  well  a& 
to  meet  the  pressing  demands  of  the  plaintiff.  At  this 
time  he  represented  to  the  cashier  of  the  plaintiff  that  by 
his  going  to  the  village  of  Friend,  where  he  had  formerly 
resided,  which  place  is  situated  some  fifty  or  sixty  miles 
west  of  Weeping  Water,  he  could,  as  he  believed,  obtain 
money  or  security  to  meet  his  pressing  wants,  and  with 
the  concurrence  of  said  cashier  he  left  his  home  with  the 
avowed  purpose  of  going  to  said  village  of  Friend  on  the 
said  business  ;  that  defendant  left  Weeping  Water  for  the 
purpose  aforesaid,  on  the  14th  day  of  June,  giving  out  that 
he  would  be  absent  not  to  exceed  two  days.  On  the  same 
day,  the  14th,  he  wrote  from  Friend  to  the  cashier  of  the 
plaintiff,  at  Weeping  Water,  that  he  would  not  be  at  home 
until  Thursday  evening,  which  would  be  the  17th  day  of 
the  month ;  that  he  must  go  out  in  the  country  for  a  day 
or  two;  that  he  might  go  down  Wednesday  noon,  but 
o6uld  not  tell  yet,  but  when  he  did  get  down  he  thought 
he  would  be  in  shape  to  help  him  out  in  cash ;  that  defend- 
ant did  not  return  to  Weeping  Water  until  the  25th  day 
of  June,  aft;er  the  suit  was  commenced  and  the  attachment 
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sued  out;  neither  did  he  write  to,  nor  hold  any  communica- 
tion with,  the  plaintiff  (after  the  said  letter)  or  its  cashier 
or  any  officer  or  person  connected  with  it.  Also,  that 
early  in  the  morning  of  the  19th  of  June,  the  wife  of 
defendant,  who  had,  up  to  that  time,  remained  at  their 
home  at  Weeping  Water,  left  their  said  home  taking  her 
trunk  and  took  the  train  for  Omaha  and  the  East,  after 
having,  the  evening  before,  admitted  to  the  cashier  of  the 
plaintiff  that  she  had  just  received  a  letter  from  the  defendant 
and  that  he  had  left  the  village  of  Friend,  but  refused  to 
tell  him  where  he  had  gone,  or  at  what  place  he  had  written 
said  letter  to  her. 

These  facts  are  all  sworn  to,  positively,  and  nearly  all  of 
them  are  uncontradicted.  But  it  matters  not  if  they  were 
contradicted,  for  the  purposes  of  a  reviewing  court.  The 
question,  as  I  understand  it,  is,  had  the  trial  judge  evi- 
dence before  him  to  justify  him  in  making  the  decision 
which  he  made  ?  If  he  had,  such  decision  must  be  sus- 
tained by  this  court,  although  such  evidence  was  contra- 
dicted by  other  evidence  in  every  particular,  or  explained 
away  to  such  an  extent  as  to  lead  us  to  the  conclusion 
that  were  it  presented  to  us  as  an  original  question,  we 
would  decide  it  differently,  unless  the  preponderance  of 
evidence  against  the  decision  is  clear  and  manifest.  Such 
was  the  holding  of  this  court  in  the  case  of  Mayer  & 
Schurmann  v.  ZingrCy  18  Neb.,  458.  But,  on  the  contrary, 
while  the  defendant  in  his  affidavit  explains  where  he  was 
during  this  time — that  on  Wednesday,  the  16th,  he  started 
for  Weeping  Water  expecting  to  get  there  that  night,  or 
next  day ;  that  he  went  by  way  of  Omaha,  where  he  had 
some  business  to  look  after;  that  while  there  he  learned 
that  "he  could  get  to  Chicago  on  cut  rates,  which  was 
$3  for  the  trip,  and  having  before  this  contemplated  visit- 
ing Chicago  and  Detroit,  with  his  wife,  who  was  rather 
sickly  and  needed  recreation,  he  wrote  her  at  Weeping 
Water,  from  Omaha,  that  he  would  go  on  to  Detroit  while 
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the  rates  were  low^  and  that  his  wife  should  follow  as  soon 
as  convenient^  but  in  time  if  possible  to  get  reduced  rates. 
He  was  informed  that  rates  might  be  reinstated  at  any 
time,  hence  his  sudden  departure  for  Detroit.  Wliile  in 
Detroit,  but  a  short  time,  waiting  for  his  wife,  on  the 
24th  of  June,  1886,  he  received  a  letter  from  her  stating 
that  said  plaintiff  had  commenced  this  action,  and  that 
attachments  were  being  placed  on  his  property,  and  that 
his  presence  was  needed  at  once,"  etc.  Yet,  I  am  not 
prepared  to  say  that  the  judge  was  obliged  to  accept  tins 
explanation  as  true,  or  satisfactory;  or  that  he  had  not 
evidence  before  him  to  sustain  the  charge  of  abscond- 
ing with  intent  to  defraud  his  creditors,  or  of  having 
left  the  county  of  his  residence  to  avoid  the  service  of 
a  summons. 

There  was  also  evidence  tending  to  prove  the  other 
grounds  of  attachment. charged  in  the  affidavit  for  attach- 
ment, but  which  it  is  deemed  unnecessary  to  review. 

The  finding,  ruling,  and  order  of  the  district  judge,  at 
chambers,  in  overruling  the  motion  and  application  of  the 
defendant  to  quash,  dissolve,  and  discharge  the  attachment, 
is  affirmed.  And  the  judgment  of  the  district  court  is 
reversed,  with  costs  in  this  court,  the  costs  of  the  district 
court  to  abide  the  result  of  a  new  trial,  and  the  cause  re- 
manded to  the  district  court  for  further  proceedings  in 
accordance  with  law. 

Judgment  accordingly. 

The  other  judges  concur. 
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Lawrence  Holland,  plaintiff  in  error,  v.  Com- 
mercial Bank,  of  Weeping  Water,  Nebraska, 
John  Holland,  and  Martin  Holland,  defend- 
ants IN  ERROR. 

1.  Parties:  biohtbof  intekvenob.  DefeDdant  in  error  bank 
commenGed  its  action  in  the  district  conrt  of  Saline  county 
against  defendants  in  error  Holland,  upon  a  promissory  note,  ex* 
ecated  by  said  Hollands  to  plaintiff  in  error,  and  by  him  alleged 
to  have  been  endorsed  to  the  bank.  Plaintiff  in  error  appeared 
and  presented  his  answer,  by  which  he  denied  the  ownership  of 
the  notes  by  the  bank,  and  alleged  that  he  was  the  owner  thereof 
and  entitled  to  the  proceeds  of  any  judgment  rendered  thereon. 
He  also  filed  his  applloation  to  be  admitted  as  a  party  to  the 
action.  The  application  was  refbsed,  and  he  was  not  permitted 
to  file  his  answer.    Held,  Error. 

8.  Plea  in  Abatement :  waiveb  of  ebbob.  At  that  time  an 
action  was  pending  in  the  district  court  of  Cass  county,  insti- 
tuted against  him  by  defendant  bank.  After  haying  been 
denied  the  right  to  intervene  in  the  case  pending  in  Saline 
county,  he  filed  his  answer  in  the  district  court  of  Cass  county, 
in  the  cause  therein  pending,  wherein  he  charged  the  bank  with 
the  conversion  of  the  note  upon  which  the  suit  had  been  brought 
in  Saline  county,  and  demanded  judgment  for  the  amount  there- 
of, and  which  action  is  now  pending,  ffdd,  A  waiver  of  the 
error  of  the  district  court  of  Saline  county,  and  an  abandonment 
of  his  right  to  prosecute  error  thereon  in  the  supreme  court 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

J.  H,  HcUdeman,  forplaintilf  in  error,  cited:  Code,  Sec. 
41.  Harmanv.  Barhydty  20 'Neh.f  630.  Pomeroy  Bem- 
edies.  Sees.  425,  429,  430. 

H.  D.  Travis,  for  defendant  in  error. 
Reese,  J. 

On  the  12th  day  of  February,  1887,  defendant  bank 
commenced  its  action  in  the  district  court  of  Saline  county 
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against  John  Holland  and  Martin  Holland,  upon  a  prom- 
issory note  for  $1,257.20  made  by  said  John  and  Martin 
Holland  to  Lawrence  Holland,  and  which  said  note  it  was 
alleged  had  been  endorsed  to  the  bank  by  Lawrence 
Holland. 

John  Holland  and  Martin  Holland  filed  an  answer  deny- 
ing the  indebtedness  and  denying  that  the  bank  was  the 
owner  of  the  note. 

Lawrence  Holland,  plaintiff  in  error  here,  made  appli- 
cation to  the  court  to  be  made  a  party  to  the  action,  and  al- 
leged that  he  was  then  the  owner  of  the  note,  entitled  to  the 
proceeds  thereof,  and  that  the  bank  had  no  interest  therein. 
The  application  to  be  made  a  party  defendant  was  over- 
ruled, and  he  now  prosecutes  error  thereon  to  this  court. 
Pending  the  proceedings  in  error  h^re,  defendant  in  error 
bank  filed  an  answer  to  the  petition  in  error,  in  the  form 
of  a  plea  in  abatement,  by  which  it  is  made 'to  appear  that 
after  the  ruling  of  the  district  court  upon  the  application 
of  plaintiff  in  error,  he  had  appeared  in  the  district  court 
of  Cass  county,  wherein  an  action  was  pending  against  him 
by  defendant  bank,  and  by  leave  of  court  filed  his  answer 
alleging  his  ownership  of  the  note  in  question  and  the  con- 
version thereof  by  the  bank,  by  which  he  was  damaged  the 
full  amount  of  the  principal  and  interest  thereon. 

The  question  then  presented  is,  was  the  filing  of  his 
answer  in  the  district  court  of  Cass  county,  setting  up  the 
conversion  of  the  note  in  question  and  demanding  judgment 
for  the  amount  thereof,  an  abandonment  of  his  proceedings 
in  error  here?  Under  the  circumstances  plaintiff  evidently 
had  the  right  to  select  his  own  forum  in  which  to  litigate 
the  question  of  his  ownership  of  the  note.  He  had  the 
right  to  intervene  in  the  case  pending  in  Saline  county  and 
assert  his  title  to  the  property  and  his  right  to  the  proceeds. 
This  right  is  clearly  given  under  sections  41  and  50a  of  the 
civil  code.  Or  he  had  the  right  at  his  option  to  charge  the 
bank  with  conversion  of  the  note  by  way  of  answer  in 


JANUARY  TERM,  1888. 


687 


Campbell  v.  Holland. 


the  suit  pending  in  the  district  court  of  Cass  county.  He 
chose  the  former  forum^  and  should  have  been  permitted 
to  intervene.  The  decision  of  the  district  court,  refusing 
him  the  right  so  to  do,  was  erroneous;  but,  for  reasons  no 
doubt  entirely  satisfactory  to  himself,  he  then  elected  to 
present  and  file  his  answer  in  the  case  pending  in  the  dis- 
trict court  of  Cass  county,  wherein  the  bank  was  plaintiff, 
and  he  was  defendant.  The  issue  thus  presented  being 
now  pending  in  that  court,  he  clearly  would  not  be  entitled 
to  both  remedies. 

Neither  would  he  be  permitted  to  maintain  both  defences 
at  the  same  time.  He  must,  therefore,  be  taken  to  have 
waived  the  error  of  the  district  court  of  Saline  county,  and 
to  have  abandoned  his  claims  there  presented,  as  well  as  his 
proceeding  in  error  in  this  court. 

It  follows  that  the  petition  in  error  must  be  dismissed, 
which  is  done. 


Judgment  AOCX)BDiNaLY. 


The  other  judges  concur. 


Abtemas  W.  Campbell  and  others,  plaintiffs  in 
ERROR,  V.  Martin  B.  Holland,  defendant  in 

ERROR. 

L  Sale:  pubohase  of  propebty  by  agent:  declabattonb 
OF  VENDOB:  evidence.  The  evidence  tends  to  prove  that  the 
plaintiff  parchased  one- half  interest  in  the  property  in  litigation, 
at  a  certain  date,  he  then  being  in  possession  ai  agent,  and  con- 
tinned  in  possession  nntil  a  subsequent  date,  when  he  pur- 
chased the  remaining  one-half  interest.  The  question  being  the 
bona  fides  of  both  of  said  purchases  and  sales:  Heid,  That  the 
declarations  of  the  vendor  as  to  his  interest  in,  and  ownership  of, 
said  property,  made  after  said  first  purchase  and  sale,  but  before 
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the  last  ODe,  were  admissible  in  evidence  for  the  purpose  of  im- 
peaching the  plaintiff 's  title,  but  that  snch  declarations  made 
after  the  last  purchase  and  sale  were  inadmissible. 

2.  Fraud:     eyidenob  of   intent.     On  an  issue  of  fact  as  to 

whether  an  assignment  or  transfer  of  property  was  made  to  hin- 
der, delay,  or  defraud  creditors,  it  is  competent,  where  the  as- 
signor, or  Tender,  is  a  witness,  to  enquire  of  him  whether  in 
making  the  assignment  or  transfer  he  intended  to  delay  or  de- 
fraud his  creditors.     Bee  Seytnare  v.  Wilstm,  14  N.  T.,  567. 

3.  :  .  The  same  rule  applies  to  cases  when  the  as- 
signee or  purchaser  is  called  as  a  witness. 

4.  Evidence:    booeb  of  aooount.  On  the  trial  defendants  cross- 

examined  the  plaintiff  as  to  certain  erasures  in  his  account  books 
and  a  leaf  of  one  of  them  which  appeared  to  have  been  torn  out; 
he  answered  that  the  erasures  had  been  made  by  himself  to 
correct  errors,  and  the  leaf  torn  out  also  by  himself,  because  it  had 
been  accidentally  soiled  and  rendered  unfit  for  use  ;  defendants 
afterwards  offered  said  book  in  evidence,  which  offer  was 
reAised.    Hdd^  No  error. 

6.  Evidenoe :  witnesses.  When  upon  the  examination  or  croas- 
examination  of  a  witness  a  certain  conversation  is  drawn  fit>m 
him  in  evidence,  the  opposite  party  will  always  be  permitted  to 
cross-examine,  or  re-examine  him  for  the  purpose  of  eliciting 
the  whole  of  such  conversation.  The  scope  of  such  examina- 
tion is  a  question  peculiarly  for  the  trial  court. 

6.  :  .  The  plaintiff  being  a  witness  in  his  own  be- 
half was  cross-examined  as  to  the  source  fh>m  which  he  derived 
the  money  used  in  the  purchase  of  the  property  in  litigation, 
and  having  answered  that  a  certain  portion  of  it  had  been  re- 
ceived by  him  in  payment  of  a  loan  previously  made  to  his 
fother,  an  attempt  being  made,  as  well  in  his  further  cross-ex- 
amination' as  otherwise,  to  discredit  his  statement  in  this  behalf, 
he  was  permitted  to  testify  in  rebuttal  as  to  where  be  obtained 
the  funds  out  of  which  said  loan  was  made.      HOd,  No  error. 

7.  Instruotions  to  Jury.    The  instructions  given  to  a  jury  must 

be  construed  together,  and  if  when  considered  as  a  whole  they 
properly  state  the  law,  it  is  sufficient.  Bartling  v.  Behrends^  20 
Neb.,  211.  ' 

6.     .     When  the  law  applicable  to  the  pleadings  and  evidence 

in  a  case,  has  already  been  fully  given  by  instructions  to  a  jury 
by  the  court  on  its  own  motion,  it  is  not  error  to  refuse  farther 
instructions. 
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9.  New  TriaL    Where,  upon  a  motion  for  a  new  trial  founded  on 

affidaTlts,  all  of  the  material  facte  contained  in  snch  affidavits 
are  contradicted  by  affidavite  in  resistance,  the  judgment  of 
the  trial  court  denying  such  motion  will  ordinarily  be  upheld. 

10.    .     A  new  trial  will  not  be  granted  on  account  of  newly 

discovered  evidence  merely  cumulative  in  its  character. 

Error  to  the  district  court  for  Sarpy  county.  Tried 
below  before  Wakeley,  J. 

JET.  D,  Travis  and  E,  H.  Wooleyy  for  plaintiff  in  error, 
on  admissibility  in  evidence  of  declarations  of  vendor,  cited: 
Carney  t?,  Carney ^  7  Baxter,  284.  RteJd  v.  EvansviUe  Foun- 
dry Aasn.j  3  N.  E.  Eep.,  633.  Hunsinger  v.  Hofer,  11 
Id.,  463.  Testimony  of  assignor  as  to  his  intention  to 
defraud,  inadmissible.  Monteith  v.  Baa:,  4  Neb.,  166. 
Sixth  instruction  asked  for  by  plaintiff  below  should  not 
have  been  given.  Bump  Fraudulent  Conveyances  (3  Ed.), 
208.  Fifth  instruction  given  by  the  court  is  misleading. 
CUy  of  Crete  v.  ChUda,  11  Neb.,  252.  Harrison  v.  Baker, 
16  Id.,  47.  Third  instruction  given  on  behalf  of  plaintiff 
below  is  too  broad.  Becker  v.  Koch,  10  N.  E.  Rep.,  701. 
Jury  should  have  been  instructed  as  to  the  issues.  Tipton 
V.  TripleU,  1  Mete.  (Ky.),  570.  Dossier  v.  Wisley,  32  Mo., 
498.  Sixth  instruction  asked  for  by  us  should  have  been 
given.  PryoT  v.  Coggin,  17  Ga,,  444.  Bxiidiff  v.  Trim^ 
ble,  12  B.  Mon.,  32.  And  in  support  of  20th  instruction, 
see  Newman  v.  Oardell,  43  Barb.,  448.  Smith  v,  Brovm, 
34  Mich.,  455.  New  trial  should  have  been  granted  on 
account  of  misconduct  of  jury.  Thompson  &  Merriam  on 
Juries,  Sees.  438  and  432,  Cole  v.  Swan,  4  Green  (la.), 
82.  People  V,  Knapp,  3  N.  W.  R.,  927.  And  on  account 
of  newly  discovered  evidence.  Simmons  v.  Fay,  1  E.  D. 
Smith,  107. 

/.  H.  Haldemo/n  and  Charles  0.  Whedon,  for  defend^ 
ants   in    error.      Declarations    of  vendor     inadmissible. 
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Miner  v.  Phillips,  42  111.,  123.  Sehebel  v.  Jordan,  30 
Kan.,  354.  Evidence  of  assignor's  intent  admissible. 
Starin  v.  KMey,  88  N.  Y.,  422.  Bump  on  Fraud,  693. 
Account  books  inadmissible.  Madera  v.  Marsh,  19  Neb., 
458.  On  misconduct  of  jury,  cited :  Hodges  v.  Bales, 
102  Ind.,  494.  Efpps  v.  State,  Id.,  539.  Johnson  v. 
Greim,  17  Neb.,  448.     PoKn  v.  State,  14  Id.,  549. 

Cobb,  J. 

This  was  an  action  in  the  district  court  of  Sarpy  county, 
by  Martin  B.  Holland  against. Artemas  W.  Campbell,  sher- 
iff of  Sarpy  county,  and  the  sureties  on  his  official  bond, 
for  levying  on,  seizing,  taking,  and  carrying  away,  by  the 
said  sheriff,  under  an  order  of  attachment  issued  to  him 
out  of  the  district  court  of  Cass  county,  in  an  action  there- 
in pending,  wherein  the  Commercial  Bank  of  Weeping 
Water  was  plaintiff  and  Lawrence  Holland  and  others 
were  defendants,  of  a  certain  stock  of  lumber  and  building 
materials  allied  to  be  the  property  of  said  Martin  Hol- 
land, and  in  his  possession. 

Campbell,  the  principal  defendant,  answered,  setting  up 
the  said  order  of  attachment,  alleging  that  the  property  set 
out  and  described  in  the  plaintiff's  petition  was  then  and 
there  the  property,  goods,  and  chattels  of  Lawrence  Holland, 
defendant  in  said  order  of  attachment,  and  justifying  the 
taking  of  said  property  under  and  by  virtue  of  said  order; 
also  alleging  that  at  the  time  of  said  levy  the  sai^l  Martin 
B.  Holland  was  present  and  made  no  objection  to  said  levy 
being  made,  and  made  no  claim  whatever,  as  owner  or 
otherwise,  to  said  property,  or  any  part  thereof,  so  as  afore- 
said levied  upon.  Also  that  said  property  levied  on  as 
aforesaid  was  at  the  time  of  said  levy  the  property  of  said 
Lawrence  Holland,  and  was  not  the  property  of  the  said 
Martin  Holland,  at  that  time,  nor  ever  was  the  property  of 
said   Martin    Holland.      Also  that  whatever   pretended 
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daim,  title,  or  ownership  that  the  said  plaintiflP  now  assert! 
or  daims  to  have  in  said  property  was  derived  from  the 
said  Lawrence  Holland,  and  that  said  pretended  title  was 
oonveyed  by  said  Lawrence  Holland  to  said  Martin  Hol- 
land, without  consideration,  and  for  the  purpose  of  defraud- 
ing the  creditors  of  the  said  Lawrence  Holland,  and  espe- 
cially the  Commercial  Bank  of  Weeping  Water,  in  whose 
fiivor  the  said  order  of  attachment  was  issued ;  that  said 
LAwrence  Holland  and  said  Martin  B.  Holland  are  brothers, 
and  that  said  pintended  tctnsfa*  of  said  property  was  made 
from  Lawrence  Holland  to  Martin  B.  Holland  by  collusion 
between  said  brothers,  for  the  purpose  of  defrauding  the 
creditors  of  said  Lawrence  Holland,  and  that  the  said 
Martin  B.  Holland  has,  in  truth  and  in  fact,  no  title, 
ownership,  or  interest  in  said  property,  but  that  the  same 
was,  at  the  time  of  said  levy,  and,  for  a  long  time  prior 
thereto  had  been,  the  property  of  said  Lawrence  Holland, 
etc. 

There  was  a  trial  to  a  jury,  with  a  verdict  and  judgment 
for  the  plaintiff.  The  cause  is  brought  to  this  court  on 
error  by  the  defendants,  who  assign  the  following : 

"First,  The  court  erred  in  excluding  from  the  jury  the 
testimony  of  J.  S.  Tewksbury  and  J.  M.  Roberts,  in  re- 
gard to  conversations  had  by  them  with  Lawrence  Holland 
about  the  lumber  yard  in  controversy,  subsequent  to  the 
19thday  of  April,  1886. 

"Second.  The  court  erred  in  admitting  in  evidence  the 
testimony  of  Lawrence  Holland  that  the  sale  from  himself 
to  his  brother  was  an  actual  bona  fide  sale. 

"Third.  The  court  erred  in  admitting  in  evidence  the 
testimony  of  Martin  B,  Holland  that  the  sale  from  Law- 
rence Holland  to.  himself  was  made  in  good  faith. 

"Fourth.  The  court  erred  in  excluding  from  the  jury 
the  portions  of  the  day  book  and  ledger  offered  by  plaintifib 
in  aror. 

"Fifth.    The  court  erred  in  admitting  the  testimony  of 
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Lawrence  Holland  to  the  effect  that  he  claimed  a  defense 
against  the  |3,000  note  held  by  the  Commercial  Bank  of 
St.  Louis. 

^^Sixlh.  The  court  erred  in  admitting  the  testimony  of 
J.  M.  Roberts,  J.  S.  Tewksbury,  and  Ed.  Cooper  on  cross- 
examination,  to  the  effect  that  Lawrence  Holland  claimed 
to  have  a  defense  against  the  $3,000  note  held  by  the 
Commercial  Bank  of  St.  Louis. 

^'Seventh.  The  court  erred  in  admitting  the  testimony 
of  Martin  B.  Holland  on  rebuttal,  as  to  where  he  got  the 
money  which  he  claimed  to  have  loaned  his  father  in  1885. 

*^Eighlh.  The  court  erred  in  giving  instructions  num- 
bered 3,  6,  6,  and  12,  asked  by  defendant  in  error,  and  in 
giving  instructions  numbered  5,  6,  7,  8,  11,  and  J  2,  given 
by  the  court  on  its  own  motion. 

^'Ninth,  The  court  erred  in  refusing  to  give  instructions 
numbered  1,  2,  3,  4,  5,  6,  7,  8,  10,  II,  12,  13,  14,  16, 
16,  17,  18,  19,  and  20,  asked  by  plaintiffs  in  error. 

^^  Tenth.     The  court  erred  in  permitting  C.  O.  Whedon 
one  of  the  attorneys  for  defendant  in  error,  to  exhibit  por- 
tions of  the  day  book  and  ledger,  which  had  been  exduded, 
to  the  jury  while  making  his  argument. 

^^ Eleventh.  There  was  misconduct  on  the  part  of  C.  O. 
Whedon,  one  of  the  attorneys  for  defendant  in  error,  in 
exhibiting  to  the  jury  portions  of  the  day  book  and  ledger 
which  had  been  excluded  from  the  evidence. 

^^  Twelfth.  There  was  misconduct  on  the  part  of  the 
jury  while  deliberating  upon  the  verdict  in  this  cause. 

^^  Thirteenth.  There  was  misconduct  on  the  part  of  the 
bailiff  who  had  the  jury  in  charge  while  they  were  deliber- 
ating upon  the  verdict  in  this  cause. 

^^ Fourteenth.  The  verdict  returned  by  the  jury  is  con- 
trary to  instructions  numbered  1,  2,  3,  4,  9,  and  10,  given 
by  the  court  on  its  own  motion. 

^^ Fifteenth.  The  judgment  is  contrary  to  the  evidence 
and  the  law. 
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"Sixteenth,  The  court  erred  in  overraling  the  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence. 

"Severdeenih.  The  court  erred  in  overruling  the  motion 
for  a  new  trial.'' 

Upon  the  trial  the  defendants  called  J.  S.  Tewksbury, 
a  witness  on  their  behalf^  and  put  to  him  the  following 
questions : 

Q.  Did  you  hear  the  testimony  of  Lawrence  Holland, 
last  night,  as  to  his  having  any  conversation  with  you  as 
to  placing  his  property  out  of  his  name,  and  placing  the 
Springfield  yard  in  the  name  of  Martin  Holland? 

A.     I  did  not. 

Q.  State  whether  or  not  it  is  a  fact  that  yon  had  a  con- 
versation with  him  upon  the  train  in  relation  to  this  matter? 

Objected  to,  because  no  foundation  was  laid  for  this 
question  on  the  examination  of  Mr.  Holland,  and  also  as 
immaterial,  irrelevant,  and  incompetent.     Sustained. 

Q.  I  will  ask  you  if,  in  the  month  of  March,  or 
thereabouts,  you  had  a  conversation  with  Mr.  Lawrence 
Holland,  upon  the  train  on  the  Missouri  Pacific  railroad, 
about  the  matter  of  his  placing  this  lumber  yard  out  of  his 
hands. 

A.     I  don't  think  that  I  had  in  March. 

Q.  I  will  ask  you  if  at  any  time,  upon  the  train,  you 
had  a  conversation  with  him  upon  that  matter? 

A.  There  was  a  conversation  in  regard  to  the  lumber 
yard  ;  it  was  some  time  in  April. 

Q.     By  the  court :  Wherp  ? 

A.  On  the  train,  on  the  Missouri  Pacific  Railroad,  be- 
tween Springfield  and  Omaha. 

Q.  By  Mr.  Wooley :  State  what  that  oonvensation 
was? 

Objected  to  as  above. 

Q.     By  the  court :     What  time  in  April  ? 

A.     I  couldn't  state  the  exact  date.     I  think  it  was  the 
latter  part. 
38 
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Q.  By  Mr,  Wooley :  I  will  ask  you  if,  upon  the 
MiflBOori  Padfic  train,  along  in  the  month  of  April,  Mr. 
Holland  stated  to  you  that  his  brother  Martin  Holland 
^ras  running  the  Springfield  yard  in  Martin's  name,  in 
i^ev  that,  if.  the  Commennal  Bank  of  St  Louis  got  a 
jai^ment  against  him  upon  that  note  of  $3,000,  he  could 
beat  them  on  the  execution. 

Objected  to  as  leading,  and  as  above.     Sustained. 

The  defendants  also  called  J.  M,  Roberts,  a  witness  on 
llieir  behalf,  and  put  to  him  the  following  questions, 
among  others : 

Q.  State  whether  or  not,  soon  after  this  yard  at  Spring- 
field b^an  to  be  run  in  the  name  of  Martin  Holland,  if 
you  had  any  conversation  with  Lawrence  Holland  about 
it,  before  the  19th  day  of  April? 

A.     Yes,  sir. 

Q.  State  as  near  as  you  can  what  that  conversation 
was,  so  fiir  as  it  appertained  to  the  Springfield  yard  being 
run  in  Martin's  name? 

A.  I  can't  tell  you  the  exact  date,  some  time  in  March 
I  think ;  I  asked  him  if  this  yard,  he  spoke  about  the 
yard  being  run  in  Martin's  name,  if  Martin  had  bought 
the  yard ;  he  said  not ;  Martin  was  running  it  for  half 
the  profits,  he  to  furnish  the  capital ;  he  had  agreed  to 
furnish  about  $5,000,  and  he  said  to  me,  do  you  think  I 
have  sold  it  ?  I  told  him  I  did  not  know  whether  he  had ; 
lie  said,  I  have  not,  it  is  mine. 

Q.  State  what,  if  anything,  he  said  in  the  conversation 
about' why  it  was  run  in  Martin's  name? 

Objected  to  as  immaterial  and  leading,  and  assuming  a 
&ct  not  proved.    Sustained. 

Q.  State  whether  or  not  he  said  anything  about  why 
it  was  run  in  Martin's  name? 

A.     Yes,  he  did. 

Q.    Now  state  what  he  said  ? 

A.    He  said  he  wanted  to  fix  his  property  so  that  if 
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thej  got  judgment  against  him  on  that  note^  they  could 
not  find  any  property  to  levy  an  execution  on  ;  he  wanted 
to  put  it  in  that  shape  to  avoid  the  payment  of  that  note. 

Q.  State  if,  between  the  first  day  of  March  and  the 
19th  day  of  April,  Mr.  Lawrence  Holland  came  to  Spring- 
field and,  at  the  time,  told  you  he  came  here  to  sell  this 
yard? 

Objected  to  as  leading,  incompetent,  and  immaterial. 
Sustained. 

Q*  State  what,  if  anything,  Mr.  Lawrence  Holland, 
between  the  1st  day  of  March  and  the  19th  day  of  April, 
said  to  you  about  selling  this  yard  at  Springfield  ? 

A.  He  told  me  he  was  coming  up  here  to  see  about 
selling  it,  to  raise  some  money. 

Q.  I  will  now  ask  you  what,  if  anjrthing,  Mr.  Hol- 
land said  to  you  about  the  ownership  of  that  yard  between 
the  1st  day  of  March  and  the  19th  day  of  April? 

A.     He  said  it  was  his  yard. 

Q.  I  will  ask  yon  to  state,  what,  if  anything,  he  said 
to  you  about  selling  this  yard  the  Ist  day  of  June,  1886. 

Objected  to  as  irrelevant,  immaterial,  and  incompetent. 
Sustained. 

According  to  the  testimony  of  Martin  B.  Holland  he 
purchased  a  one-half  interest  in  the  lumber  yard  in  the 
latter  part  of  February,  and  the  other  half  on  the  19th 
day  of  April,  1886.  It  was  evidently  the  intention  of  the 
trial  court  to  admit  any  declaration  of  Lawrence  Holland 
made  in  referaice  to  the  owneship  or  transfer  of  said  yard 
or  any  interest  therein  prior  to  said  hM  mentioned  date, 
and  to  exclude  all  such  declarations  made  by  him  subse- 
quent thereto.  Under  the  authority  of  the  first  case  cited 
by  counsel  for  plaintiff  in  error,  this  was  right  In  that 
case,  Oamey  v.  Cameyy  7  Bax.  (Tenn.),  284,  Carney, 
Sen.,  while  insolvent,  had  conveyed  without  consideration 
to  Carney,  Jr.,  his  son,  certain  lands  of  which  the  vendor 
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remained  in  the  actual  possession.  The  case  turned  on  the 
bona  fides  of  this  sale.  On  the  trial  the  declarations  of  Car- 
ney, Sen.,  made  after  the  conveyance,  but  while  he  re- 
mained in  the  actual  possession  of  the  land,  were  admitted 
in  favor  of  the  party  attacking  the  sale.  The  court,  in  the 
the  syllabus,  say :  ^^  As  a  general  rule  the  declarations  of 
a  party  made  after  he  has  parted  with  his  interest  in  the 
subject-matter  of  litigation  cannot  be  received  to  disparage 
the  title  or  right  of  a  party  acquired  in  good  faith  previous 
to  the  time  of  making  such  declarations.  But  this  very 
just  and  reasonable  principle  must  be  taken  as  inapplica- 
ble to  cases  of  fraudulent  sales  of  property.  If,  for  exam- 
ple, a  conveyance  is  made  absolute  on  its  face,  and  the 
vendor  continues  to  retain  possession  of  the  property,  as 
before,  this  being  prima  fade  evidence  of  fiuud,  a  creditor, 
impeaching  such  conveyance  on  the  ground  of  fraud,  may 
be  admitted  to  prove  the  declarations  of  the  vendor,  thus 
retaining .  the  ])Ossession  in  relation  to  the  ownership,  or 
the  character  of  his  possession  of  the  property." 

Counsel  for  plaintiff  in  error  seem  to  claim  that  the 
declarations  of  Lawrence  Holland  in  regard  to  the  owner- 
ship of  the  lumber  yard,  without  r^ard  to  the  time  when 
such  declarations  were  made,  are  admissible  in  evidence  on 
the  part  of  the  party  attacking  the  sale,  on  the  ground  that 
they  are  the  declarations  of  a  co-conspirator  of  the  party  sus- 
taining the  sale.  I  doubt  the  application  of  the  peculiar 
law  of  conspiracy  to  a  case  like  the  one  at  bar.  And  were 
it  conceded  to  be  applicable  to  such  cases,  in  general,  it 
could  only  be  applied  after  proof  of  a  conspiracy  including 
the  party  to  be  affected  by  the  declarations  as  well  as  the 
one  making  them. 

The  second  and  third  assignments  will  be  considered  to- 
gether. 

.  At  the  trial  the  plaintiff  was  recalled  as  a  witness  in  his 
own  behalf,  and  asked  the  following  questions : 

Q.     I  will  ask  you  to  state  what  knowledge  yoa  had, 
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if  any,  of  the  indebtedness  of  your  brother  at  the  time  of 
the  sale  to  you  of  this  property.  State  all  of  the  facts  in 
r^ard  to  this  matter. 

A.  I  had  no  knowledge  whatever  of  his  indebtedness; 
any  indebtedness. 

Q.     What  was  your  purpose  in  .buying  this  property  ? 

A.     More  than  anything  else,  to  do  business  for  myself. 

Q.  Was  this  done  for  the  purpose  of  assisting  your 
brother  to  cover  up  his  property  in  any  way  ? 

Objected  to  as  calling  for  a  conclusion  of  the  witness. 
Overruled. 

A.     No,  it  wasn't. 

Lawrence  Holland,  upon  his  examination  in  rebuttal,  as 
a  witness  for  the  plaintiff,  had  the  following  questions  pro- 
pounded to  him : 

Q.  I  will  ask  you  to  state  whether  or  not  the  sale  and 
transfer  of  this  property  in  controversy  in  this  action,  to 
the  plaintiff,  was  made  for  the  purpose  of  defeating  or  hin- 
dering any  of  your  creditors  m  the  collection  of  their 
debts? 

Objected  to  as  incompetent  and  not  proper  rebuttal. 
Overruled. 

A.  It  was  not,  as  I  didn't  count  at  the  time  I  had  any 
creditors  only  what  were  amply  secured. 

And  again : 

Q.  State  whether  or  not  the  sale  to  your  brother  of  the 
property  in  question  was  an  actual  bona  fide  sale  of  the 
property  by  you  to  him. 

Objected  to  as  not  proper  rebuttal,  calling  for  a  conclu- 
sion of  the  witness  and  incompetent.     Overruled. 

A.     Yes,  sir,  it  was. 

The  admission  of  this  testimony  constitutes  the  ground 
of  the  1st  and  2d  assignments.  The  only  authorities  cited 
in  support  of  this  point  is  the  case  of  Monteith  v.  Box,  4 
Neb.,  166.  That  case  is  only  authority  to  the  effect  that, 
^^  The  question  of  intent  in  case  of  an  alleged  fraudulent 
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conveyance  of  property     *     *     *     is  one  of  fact  for  sub- 
mission to  a  jury." 

In  the  courts  of  the  state  of  New  York  it  seems  to  have 
been  settled  by  the  case  of  Seymour  v,  Wilson^  14  N.  Y.  R., 
567,  that,  "On  an  issue  of  fact  as  to  whether  an  assignment 
or  transfer  of  property  was  made  to  hinder,  delay,  or  de- 
fraud creditors,  it  is  competent,  where  the  assignor  is  a 
witness,  to  enquire  of  him  whether  in  making  the  assign- 
ment or  transfer  he  intended  to  delay  or  defraud  his  credit- 
ors." See  also  Ounningham  v.  Freeborrij  11  Wend.  R., 
240.  Also  Persae  &  Brooks  Paper  Worhi  v.  WiUett,  19 
Abb.  Prac.  R.,  416. 

Upon  the  cross-examination  of  the  plaintiff  his  attention 
was  called  to  certain  erasures  made  in  his  books  of  account^ 
and  the  fact  of  two  or  more  leaves  having  been  torn  out  of 
his  ledger,  page  121,  was  corrected  by  an  erasure,  and 
pages  119  and  120  torn  out.  His  attention  was  also  called 
to  his  day-book,  and  he  stated  in  answer  to  questions  by 
counsel  for  defendants  that  certain  items  were  posted  to 
pages  119  and  120  of  the  ledger  which  had  been  torn  out. 
He  also  stated  that  these  erasures  had  been  made  and  leaves 
torn  out  by  himself,  to  correct  errors  and  mistakes  which 
he  had  made  of  entries  therein. 

After  plaintiff  had  closed  his  case  in  chief,  and  defend- 
ants had  entered  upon  the  examination  of  witnesses  oo 
their  behalf,  they  offered  the  several  pages  of  the  plaintiff's 
day-book  and  ledger,  showing  the  said  erasures,  alterations, 
etc.,  in  evidence,  which  was  refused  by  the  court ;  which 
refusal  forms  the  basis  of  defendant's  fifth  assignment  of 
error.  I  am  somewhat  at  loss  as  to  the  purpose  for  which 
defendants  sought  to  introduce  the  books  in  evidence. 
Surely  not  as  books  of  account,  to  prove  charges  made  by 
one  party  against  the  other,  which,  as  I  think,  and  as  this 
court  has  often  held,  is  the  only  purpose  for  which  books 
of  account,  simply  as  such,  are  admissible  in  evidence.  If 
the  purpose  was  to  weaken  the  force  of  plaintiff's  testi- 
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monj  as  to  the  fact  of  his  purchase  of  the  lumber  yard^ 
and  collateral  facts,  then  that  purpose  would  be  accom- 
plished &s  well  by  the  cross-examination  of  plaintiff  in 
respect  to  these  erasures,  alterations,  and  missing  pages ;  as 
well  without  the  admission  of  the  books  themselves,  tech- 
nically, in  evidence,  as  with.  It  appears  from  the  tenth 
assignment  of  error  that  upon  the  argument  of  the  case  to 
the  jury  the  court  permitted  counsel  for  the  plaintiff  to  ex- 
hibit these  books  to  the  jury  and  comment  upon  these 
faulty  and  missing  pages  in  his  argument.  The  court 
would,  doubtless,  have  recognized  this  right  in  the  counsel 
for  defendants  also  had  they  chosen  to  avail  themselves  of 
it,  and  by  that  means  all  the  advantage  which  could  possibly 
have  been  gained  by  the  admission  of  the  books  in  evidence 
would  have  been  attained  without.  But  as  a  question  of 
law,  I  know  of  neither  principle  nor  authority  that  was 
violated  by  the  exclusion  of  the  books  when  offered  in 
evidence. 

The  fifth  and  sixth  assignments  may  be  considered  to- 
gether. 

After  the  examination-in-chief  of  the  witness,  Law- 
rence Holland,  by  counsel  for  plaintiff,  he  was  cross-exam- 
ined by  the  other  side ;  first,  about  a  certain  trip  which 
they  claimed  witness  had  made  to  Springfield,  shortly  after 
April  19,  1886,  for  the  purpose  of  selling  the  lumber  yard 
in  question ;  and,  among  others,  they  asked  him  the  fol- 
lowing questions : 

Q.  Isn^t  it  a  fact  that  you  came  to  Springfield  very 
dose  to  the  first  day  of  June,  after  certain  notes  of  yours, 
one  for  $4,000  and  one  for  $3,000,  had  become  due  at  the 
Commercial  Bank,  and  that  you  then  told  Mr.  fioberts 
that  you  were  coming  here  to  try  and  sell  those  yards  to 
pay  that  note? 

A.     No,  sir. 

Q.     When  did  those  notes  become  due? 

A.     The  19th  day  of  May. 
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♦  *  *  4t  .    4t  ♦ 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  about  this 
time,  March  1,  1886,  the  Commercial  Bank  of  St.  Louis 
held  a  note  against  jou  of  (3,000,  and  that  Tewksbury  & 
Cooper  were  endorsers  upon  that  note? 

A.  I  don't  know  who  held  the  note  on  the  Ist  day  of 
March. 

Q.  Is  it  not  a  &ct  that  there  was  in  existence  a  note  of 
$3,000,  which  you  had  given  Tewksbury  &  Cooper,  which 
had  been  endorsed  by  them  to  some  one,  and  if  the  Com- 
mercial Bank  of  St.  Louis  did  not  claim  to  hold  that 
note? 

A.  I  don't  know,  really,  that  the  Commercial  Bank 
claimed  any  ownership;  there  was  such  a  note  out,  but  I 
don't  know  ;  the  Commercial  Bank  didn't  claim  to  own  it 
at  that  time. 

Q.  Is  it  not  a  fact  that  yourself  and  Mr.  Tewksbury 
had  several  conversations  in  regard  to  that  note,  and  how 
you  could  avoid  the  payment  of  it? 

A.  In  r^ard  to  how  we  could  fix  it  to  not  pay  it? 
There  was  no  conversation  in  r^ard  to  not  paying  the 
note,  except  how  we  could  bring  a  claim  against  Redmond^ 
Clary  &  Co. 

Q.  This  note  was  first  transferred  by  Tewksbury  & 
Cooper  to  Redmond,  Clary  &  Co.? 

A.     Yes,  sir. 

On  re-direct  examination,  counsel  for  the  plaintiff  put 
the  following  questions  to  the  witness  : 

Q.  You  may  state  the  facts  in  regard  to  this  transac- 
tion with  Redmond,  Clary  &  Co.;  what  the  real  facts  were, 
whether  you  were  indebted  to  them  or  not  ? 

Objected  to  as  immaterial  and  irrelevant  and  incompe- 
tent, and  not  redirect.     Overruled. 

A.  My  claim  against  Redmond,  Clary  &  Co.  amounts 
to  something  like  $7,000 ;  the  note  was  for  $3,000.     *     * 

Q,     Did  you,  in  fact,  owe  them  anything? 
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A.     No,  sir,  I  didn't ;  they  owe  me  over  $7,000. 

J.  M.  Boberte,  cashier  of  the  Commercial  Bank  of 
Weeping  Water,  was  sworn  and  examined  as  a  witness  for 
the  defendants.  He  was  cross-examined  by  counsel  for  the 
plaintiff,  re-examined  and  re-cross-examined,  but  I  find 
nothing  in  his  testimony  to  which  the  assignments  under 
consideration  will  apply. 

J.  S.  Tewksbury  was  sworn  and  examined  as  a  witness 
on  the  part  of  the  defendants.  In  the  course  of  his  exam- 
ination the  following  questions  were  put  to  him,  which  he 
answered  as  follows : 

Q.  State  if  you  were  an  indorser  upon  the  (3,000  note 
that  was  in  the  hands  of  the  Commercial  Bank  of  St.  Louis  ? 

A.     I  was. 

Q.  I  will  ask  you  if  you  were  not  made  a  party  upon 
that  suit  on  the  note,  in  the  ^United  States  court  ? 

A.     I  believe  I  was. 

Q.     When  did  that  note  mature? 

A.    Came  due  the  first  of  March,  I  think. 

Q.  State  if  you  and  Mr.  Holland  had  a  conversation 
in  regard  to  that  note  about  the  time  it  became  due? 

A.    Shortly  afterwards. 

Q,  I  will  ask  you  if,  within  a  few  days,  four  or  five, 
after  this  note  became  due,  you  had  a  conversation  with 
Lawrence  Holland  about  it? 

A.     I  did. 

Q.  State  ftiUy  what  he  said,  if  anything,  about  putting 
his  property  out  of  his  name,  so  as  to  defeat  the  collection 
of  that  note? 

A.  He  said  he  had  his  property  in  such  a  shape  that  he 
oonld  and  he  would  do  it,  before  he  would  pay  it,  etc. 

On  cross-examination  by  counsel  for  plaintiff: 

Q.  At  the  time  you  say  you  had  this  conversation  with 
Lawrence  Holland  in  r^ard  to  Redmond,  Clary  &  Co. 
business  at  St.  Louis,  that  note,  you  say  that  Holland  said 
he  would  not  pay  the  note? 
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A.     He  said  he  did  not  intend  to. 

Q.  Did  he  say  at  that  time  that  Redmond,  Clary  & 
Co.  owed  him? 

Objected  to  as  immaterial,  and  not  proper  cross-examina- 
tion.    Overruled. 

Not  answered. 

Q.  Did  he  say  in  that  conversation  that  Sedmond^ 
Clary  &  Co.  owed  him? 

A.     He  had  a  claim  against  them.     He  said  he  had. 

The  object  of  this  cross-examination  of  Lawrence  Hol- 
land, and  examination-in-chief  of  J.  S.  Tewksbury,  by 
counsel  for  defendants  was  to  show  the  motive  on  the  part 
of  Holland  for  selling  or  putting  the  lumber  yard  out  of 
his  hands,  to  avoid  paying  the  note  spoken  of.  For  that 
purpose  they  drew  out  a  statement  of  certain  facts  from 
Holland.  The  additional  facts  drawn  out  on  re-examina- 
tion by  counsel  for  plaintiff  were,  as  I  think,  proper  for 
the  purpose  of  exhibiting  the  entire  transaction  to  the  jury, 
and  the  evidence  was  admissible.  The  examination  of  the 
witness,  Tewksbury,  was  addressed  to  a  certain  conversation 
between  him  and  Lawrence  Holland;  and  his  cross-exam- 
ination by  counsel  for  plaintiff  was  proper  and  admissible 
for  the  purpose  of  presenting  the  entire  conversation,  and  of 
presenting  that  part  of  it  which  might  be  deemed  favorable, 
as  well  as  that  which  was  unfavorable  to  the  plaintiff.  I 
know  of  no  principle  of  the  law  of  evidence  more  firmly 
settled  than  that  when  a  part  of  a  conversation  is  drawn 
out  by  one  party,  the  other  party  has  the  privilege  to  draw 
out,  from  the  same  witness,  the  entire  conversation. 

As  to  the  seventh  assignment,  counsel  for  the  defendant 
had  rigidly  cross-examined  the  plaintiff  as  to  the  source 
from  which  he  had  derived  the  money  which  he  had  loaned 
to  Lawrence  Holland,  and  which  he  claimed  constituted  a 
part  of  the  consideration  for  the  purchase  of  the  property 
in  litigation.  Some  of  this  money  he  claimed  to  have  re- 
ceived from  his  father,  in  payment  of  a  loan  made  to  him 
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a  year  or  more  before.  The  object  and  tendency  of  much 
of  this  cross-examination  was  to  cast  a  doubt  and  discredit 
upon  this  claim  of  the  plaintiff^  and  I  think  it  was  alto- 
gether proper  to  allow  the  plaintiff  to  testify  in  rebuttal^ 
as  to  where  he  obtained  the  funds  out  of  which  said  loan 
was  made;  and  I  know  of  no  principle  of  law  which  was 
violated  thereby. 

The  eighth  assignment  is  based  upon  certain  instructions 
given  by  the  court  to  the  jury.  In  this  assignment  there 
is  some  confusion.  The  record  shows  that  all  of  the  in- 
structions asked  for  by  either  party  were  refused,  the  court 
having  already^  as  shown  by  the  sequence  of  the  record, 
given  sixteen  instructions  on  its  own  motion,  as  follows : 

'^Ist.  The  action  is  brought  against  the  defendant 
Campbell,  who  is  the  sheriff  of  this  county,  and  the  other 
defendants,  who  are  sureties  upon  his  bond,  given  as  such 
sheriff  before  entering  upon  the  duties  of  his  office. 

"  2d.  The  alleged  ground  of  action  is,  that  the  conditions 
of  the  bond  were  violated,  by  reason  of  the  sheriff,  through 
his  deputy,  wrongfully  seizing  and  taking  possession  of 
the  stock  of  lumber  and  other  property  in  question,  as  to 
which  evidence  has  been  given. 

'^  3d.  It  is  conceded  in  the  case,  and  you  should  assume 
this  to  be  true,  at  the  time  of  the  levy  in  question  the 
sheriff,  Campbell,  had  in  his  hands  an  order  of  attachment 
issued  in  an  action  commenced  in  Cass  county,  Nebraska, 
in  which  the  Commercial  Bank  of  Weeping  Water  was 
plaintiff,  and  one  Lawrence  Holland  was  defendant;  and 
that  the  property  in  controversy  was  levied  upon  and  seized 
under  such  order  of  attachment,  as  being  the  property  of 
Lawrence  Holland. 

"4th.  If  this  property  so  levied  upon  and  seized,  or  an 
undivided  interest  therein,  was  the  property  of  Lawrence 
Holland,  as  between  him  and  his  creditors,  then  such  levy 
and  seizure  were  lawful  and  the  plaintiff  cannot  recover. 

"5th.    If  on  the  contrary  the  property  was  wholly  the 
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property  of  the  plaintiff,  as  between  him  and  the  creditors 
of  Lawrence  Holland,  the  order  of  attachment  gave  the 
sheriff  no  authority  to  levy  on  the  pn)perty,  and  the  plaint- 
iff is  entitled  to  recover.  It  appears  in  evidence  that  prior 
to  any  transfer  of  the  property  to  plaintiff,  Lawrence  Hol- 
land had  an  interest  therein  as  a  member  of  a  firm  to 
which  it  belonged ;  that  such  firm  made  a  transfer  of  the 
property  to  the  plaintiff,  and  that  subsequently  Lawrence 
Holland  transferred  to  the  plaintiff  whatever  interests  he 
had  therein.  By  these  transfers  the  title  to  the  property 
rested  in  the  plaintiff,  as  between  the  parties  to  the  trans- 
fers, but  whether  or  not  such  transfers  were  valid  as  to 
the  creditors  of  Lawrence  Holland  is  a  different  question 
involving  other  considerations,  and  it  is  one  of  the  prin- 
cipal questions  for  you  to  determine. 

"6th.  If  the  sale  or  transfer  of  the  property,  or  an 
interest  therein,  was  made  with  the  intent  to  hinder,  delay, 
or  defraud  the  creditors  of  Lawrence  Holland,  and  if  the 
plaintiff  knew  of  such  intent  when  he  purchased  the  same, 
then  such  sale  or  transfer  was  void  as  to  such  creditors,  and 
the  sheriff  had  a  right  to  make  the  levy  and  seizure  in 
question,  and  this  action  cannot  be  maintained.  And  in 
such  case  the  payment  of  a  valuable  or  a  full  consideration 
for  the  property  or  interest  purchased  would  not  protect 
plaintiff,  but  such  sale  or  transfer  would  still  be  void  as  to 
Lawrence  Holland's  creditors. 

"  7th.  If,  however,  the  plaintiff  paid  a  valuable  consid- 
eration for  the  property,  and  bought  the  same  in  good 
faith  without  any  knowledge  of  an  intent  on  the  part  of 
Lawrence  Holland  to  hinder,  delay,  or  defraud  his  credit- 
ors, then  the  plaintiff  acquired  a  valid  title  thereto,  not- 
withstanding any  fraud,  if  such  there  was,  on  the  part  of 
Lawrence  Holland  ;  and  notwithstanding  the  considera- 
tion paid  was  not  the  full  value  of  the  property,  should 
you  find  that  such  was  the  fact 

"  8th.     In  determining  whether  or  not  Lawrence  Hoi- 
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land  intended  to  hinder^  delay,  or  defraud  his  creditors, 
you  may  inquire  into  the  extent  of  his  indebtedness ;  and 
of  his  property  and  means  of  meeting  it ;  and  as  to  how 
ffir  the  same  was  secured,  whether  in  whole  or  in  part ;  and 
as  to  whether  he  claimed  in  good  faith  to  have  a  defense  to 
any  apparent  indebtedness  against  him  ;  and  generally  as 
to  whether  he  had  or  had  not  a  motive  or  inducement  to 
place  his  property  beyond  the  reach  of  creditors.  But  the 
mere  fact  that  he  claimed  to  have  and  believed  he  had  a  good 
defense  against  notes  which  he  had  given  would  not  justify 
him  in  transferring  property  for  the  purpose  of  protecting 
it  against  proceedings  for  enforcing  a  claim  on  such  note, 

^'  9th.  As  to  plaintiff's  knowledge  of  a  fraudulent  intent 
on  the  part  of  Lawrence  Holland  it  is  not  necessary  that 
plaintiff  should  have  had  actual  and  positive  knowledge 
of  such  intent,  if  it  existed,  but  if  he  had  knowledge 
of  facts  and  circumstances  tending  to  show  the  exist- 
ence of  such  an  intent,  and  sufficient  to  lead  a  man  of 
ordinary  perception,  care,  and  prudence  to  suppose  that 
there  was  such  an  intent,  this  would  be  equivalent  in  law 
to  a  knowledge  thereof  if  in  fact  there  was  such  fraudulent 
intent  on  the  part  of  Lawrence  Holland. 

"  10th.  Evidence  was  received  during  the  trial  as  to 
acts  and  declarations  of  Lawrence  Holland  prior  to  the 
transfer  in  question.  These  were  received  only  as  against 
him,  and  as  tending  to  show  a  fraudulent  intent  on  his 
part,  but  they  are  not  evidence  against  the  plaintiff  to 
show  fraud  or  knowledge  of  fraud  on  his  part,  and  it  is 
necessary  to  show  his  participation  in  the  fraud  by  other 
evidence. 

"  11th.  In  determining  whether  the  transfers  in  ques- 
tion were  fraudulent  as  to  creditors  you  are  at  liberty  to 
consider  the  relation  of  the  parties  thereto  to  each  other, 
the  time  and  circumstances  thereof,  whether  or  not  Law- 
rence Holland  was  indebted  beyond  his  means  of  payment, 
or  had  a  motive  to  place  his  property  beyond  the  reach  of 
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his  creditors,  whether  or  not  tlie  plaintiff  knew  or  had  the 
means  of  knowing  his  brother  Lawrence's  financial  condi- 
tion,  or  with  what  motive  or  purpose  he  was  making  the 
transfer,  what  the  plaintiff's  means  of  payment  were,  and 
his  object  in  making  the  purchase,  the  value  of  the  prop- 
erty and  the  amount  paid  therefor,  and  all  the  facts  and 
circumstances  of  the  transactions  appearing  in  evidence, 
including  the  agreement  as  to  the  terms  on  which  Lawrence 
Holland  was  to  hold  the  note  taken  in  part  payment. 

^^  12th.  Fraud  is  not  to  be  presumed  ;  and  in  this  case 
the  burden  of  proof  is  upon<  the  defendant,  to  satisfy^  you 
by  a  preponderance  of  evidence  of  a  fraudulent  intent  on 
the  part  of  Lawrence  Holland  and  knowledge  thereof  on 
the  part  of  the  plaintiff. 

^*  13th.  Where  in  the  trial  of  a  suit  a  party  places  a 
witness  upon  the  stand  he  thereby  indorses  his  reputation 
for  truth  and  veracity,  and  he  will  not  be  permitted  to  say 
that  such  witness  is  unworthy  of  belief. 

^n4th.  The  court  instructs  the  jury  that  under  the 
pleadings  and  proofs  in  this  case  the  plaintiff  is  not  estopped 
from  asserting  his  right  to  the  property  in  controversy. 

"  15th.  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  actually  and  in  good  faith  purchased  the  property 
in  question  from  Lawrence  Holland,  without  any  fraudu- 
lent intent  on  his  part,  and  with  no  knowledge  of  a  fraud- 
ulent intent  on  the  part  of  his  grantor,  tlien  it  is  wholly 
immaterial  whether  or  not  the  consideration  paid,  either 
in  money  or  notes,  was  equal  to  the  value  of  the  property 
so  purchased  by  plaintiff. 

^<  16th.  It  is  admitted  by  the  said  defendant  and  Arte- 
mas  W.  Campbell  that  the  property  in  question  was,  on 
the  24th  day  of  June,  1886,  by  his  deputy,  taken  from 
the  possession  of  the  plaintiff,  and  it  is  also  admitted  that 
said  defendant  has  ever  since  deprived  the  plaintiff  of  the 
possession  of  the  same,  and  if  the  jury  believe  from  the 
evidence  that  the  property  in  question  did  at  the  time  tjiis 
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action  was  commenced  belong  to  the  plaintiff,  then  the 
measnre  of  damages  for  plaintiff  to  recover  will  be  the 
value  of  the  property  at  the  time  of  the  taking  as  shown  by 
the  evidence^  with  interest  thereon  at  the  rate  of  seven  per 
cent  per  annum  from  the  24th  day  of  June,  1886,  up  to  the 
first  day  of  this  term  of  court,  to-wit,  November  8th,  1886." 

Counsel,  in  their  .brief,  urge  objection  to  the*sixth  in- 
struction on  two  grounds.  Firsty  as  to  the'  knowledge  on 
the  part  of  Martin  Holland  of  the  fraudulent  intent  of 
Lawrence.  It  is  assumed  that  this  instruction  was  wrong, 
and'henioie  that^a  subseqiMot  one^ statipg the  law  correctly, 
would  not  remedy  the  wrong.  To  this  point  they  cite  the 
case  of  Wasson  v.  Palmer,  13  Neb.,  376.  The  point  in 
that  case,  to  which  reference  is  doubtless  made,  is  thus 
stated  in  the  syllabus :  *'If  one  of  the  paragraphs  in  the 
charge  of  the  court  to  the  jury  misstate  the  law  upon  a  ma- 
terial point,  such  error  will  not  be  cured  by  another  para- 
graph which  states  the  law  correctly  ;  because  the  jury  will 
be  left  in  doubt  as  to  which  paragraph  was  correct." 

The  sixth  paragraph  of  the  charge  which  we  are  now  con- 
sidering does  not  misstate  the  law.  While  it  does  not  fully 
state  the  law  applicable  to  the  point  being  considered,  so 
far  as  it  goes,  it  states  it  correctly.  And  in  so  far  as  it 
falls  short  of  stating  the  law  fully,  that  deficiency  is  sup- 
plied by  the  ninth  paragraph  of  the  same  instructions. 

In  the  case  of  Bartling  v.  Behrends,  20  Neb.,  211,  the 
court,  in  the  syllabus,  say  :  "  The  instructions  given  to  a 
jury  must  be  construed  together,  and  if  when  considered  as 
a  whole  they  properly  state«the  law,  it  is  sufficient." 

Second.  Under  this  subdivision  counsel  in  the  brief 
say:  "The  jury  are  told  that  under  the  circumstances  it 
would  be  wholly  immaterial  whether  or  not  the  considera- 
tion, paid  either  in  money  or  notes,  was  equal  to  the  value 
of  the  property  so  purchased  by  plaintiff." 

Of  this  objection  it  is  deemed  sufficient  to  say  that  I 
place  no  such  construction  upon  the  language  of  the  in- 
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struction.  It  would  be  easier  to  place  that  construction 
upon  the  language  of  the  seventh  instruction,  but,  even  if 
so  applied,  it  would  be  strained  and  unnatural. 

Counsel  misprint  in  the  brief,  and  evidently  have  mis- 
read the  fifth  instruction.  A  careful  reading  of  it  cannot 
fail  to  show  that  the  court  did  not  tell  the  jury  that 
"  Martin  acquired  some  title  by  the  transaction,^'  but  that 
by  virtue  of  the  transfer  of  the  property  by  Beardsly, 
Clark  &  Co.,  and  the  subsequent  transfer  by  Lawrence 
Holland  of  all  interent  he  had  in  the  property  to  Martin 
Holland,  he  acquired  the  title  to  the  property  as  against 
Beardsly,  Clark  &  Co.  as  a  firm,  and  Lawrence  Holland, 
but  leaves  the  question  of  title  as  between  Martin  Holland 
and  Lawrence  Holland's  creditors  to  other  considemtions^ 
which  the  court  declared  to  be  one  of  the  principal  ques- 
tions involved  in  the  case. 

As  to  the  eighth  instruction,  I  think  the  law  is  well  and 
carefully  expressed.  Its  meaning,  I  understand  to  he, 
that,  while  the  belief  on  the  part  of  Lawrence  Holland  that 
he  had  a  valid  defense  to  the  $3,000  note  would  not  justify 
him  in  putting  his  property  out  of  his  hands,  for  the  pur- 
pose of  avoiding  his  possible  liability  to  pay  it,  yet  such 
belief  on  his  part  might  be  considered,  among  other  facts^ 
in  arriving  at  a  conclusion  as  to  whether  or  not  he  had  a 
motive  or  inducement  to  place  his  property  beyond  the 
reach  of  his  creditors. 

The  eleventh  instruction  is  objected  to  as  leaving  it  to 
the  option,  or  whim,  of  the  jury  whether  they  should  con- 
sider the  several  matters  therein  mentioned  or  not  It  will 
not  be  contended  that  it  would  have  been  proper  for  the 
court  to  have  told  the  jury  what  d^ree  of  weight  they 
should  give  to  any,  or  all,  of  the  several  matters  referred 
to  in  the  said  instruction.  It  was  addressed  to  a  jury  sup- 
posed to  be  impartial,  as  between  the  parties,  and  open  ta 
instruction  as  to  what  portions  of  the  great  mass  of  testi- 
mony in  the  case  it  was  proper  for  them  to.  consider,  ia 
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arriving  at  their  verdict.  Had  the  instraction  told  them 
that  in  considering  of  their  verdict  it  would  be  proper  for 
them  to  take  into  consideration  the  several  matters  therein 
specified,  no  one  could  doubt  its  correctness,  and  that  is  the 
sense  in  which  the  language  actually  used  was,  and  should 
have  been,  understood  by  the  jury. 

The  objection  of  counsel  to  the  twelfth  instruction  in- 
volves the  same  considerations  as  those  already  passed 
upon,  while  discussing  the  sixth  paragraph,  and  it  is  deemed 
unnecessary  to  repeat  them. 

The  third  instruction  stated  by  counsel  in  the  brief  to 
have  been  given  at  the  request  of  the  plaintifi^,  appears  in 
the  above  list  of  instructions  as  given  by  the  court  on  its 
own  motion,  as  paragraph  13.  It  states  the  law  correctly ; 
non  constaty  that  a  party  may  not  at  a  trial  call  the  oppo- 
site party,  or  a  witness,  who  proves,  upon  his  examination, 
to  be  unfriendly  to  the  party  calling  him,  and  then  call 
other  witnesses  to  contradict  his  evidence. 

The  following  instructions  were  asked  by  the  defendants 
and  refused  by  the  court,  and  to  which  refusal  the  defend- 
ants excepted : 

^*  II.  In  determining  the  question  of  whether  or  not  the 
sale,  if  you  find  there  was  one  from  Lawrence  to  Martin 
Holland,  was  fraudulent  and  made  with  the  intent  to  de- 
fraud the  creditors  of  Lawrence  Holland,  you  should  take 
into  consideration  all  the  surrounding  circumstances  as 
shown  by  the  evidence.  Fraud  can  seldom  be  proven  by 
direct  testimony,  because  fraudulent  purposes  are  generally 
kept  secret  by  those  interested,  and  hence  the  law  permits 
fraud  to  be  shown  by  proving  the  surrounding  circum- 
stances having  a  tendency  to  show  fraud. 

"  III.  A  sale  to  a  near  relative  does  not  of  itself  show 
fraud,  but  when  the  seller  is  heavily  in  debt  or  insolvent, 
and  sells  property  to  a  near  relative,  it  is  proper  for  you  to 
take  into  consideration  the  fact  that  the  purchaser  is  a  near 
relative  of  the  seller,  and  if  there  are  any  circumstances 
39 
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brought  out  by  the  evidence,  such  as  a  knowledge  by  the 
purchaser  of  the  seller's  financial  embarrassment,  or  any 
secresy  in  the  sale,  or  any  exercise  of  authority  over  the 
property  by  the  seller  after  the  sale,  or  inadequacy  of  con- 
sideration paid  them,  the  fact  of  relationship  becomes  an 
important  one,  and  you  should  give  it  proper  weight  in 
determining  whether  the  sale  from  Lawrence  Holland  to 
Martin  Holland  was  made  to  defraud  the  creditors  of 
Lawrence  Holland  or  not,  to  hinder  or  delay  his  creditors 
in  the  collection  of  their  debts,  and  Martin  Holland  bought 
said  property  in  order  to  assist  his  brother  in  said  purpose, 
or  had  such  notice  of  the  fraudulent  intent  of  his  brother 
as  to  put  an  ordinarily  prudent  man  upon  inquiry,  then 
such  sale  would  be  fraudulent  and  void  in  law,  and  stand 
as  no  sale  at  all,  and  the  property  would,  in  law,  remain 
the  property  of  Lawrence  Holland  and  be  subject  to  attach- 
ment for  the  payment  of  his  debts,  and  your  verdict  should 
be  for  the  defendants.  . 

"  V.  The  jury  are  further  instructed  that  the  change  of 
possession  from  the  vendor  to  the  vendee,  in  contemplation 
of  law,  is  an  actual  change  of  possession  and  not  a  merely 
constructive  change,  and  is  an  open,  visible,  and  public 
change,  showing  that  the  property  was  actually  transferred 
from  Lawrence  Holland  to  Martin  B.  Holland,  and  that 
the  possession  of  an  agent  is  constmctively  the  possession 
of  his  principal;  and  if  the  jury  find  that  Martin  B.  Hol- 
land was  a  servant  or  agent  of  Beardsley,  Clark  &  Co.,  of 
which  firm  Lawrence  was  a  silent  member,  and  that 
Beardsley,  Clark  &  Co.,  as  a  matter  of  fact,  transferred 
said  lumber  yard  to  Lawren<?e  Holland  in  place  of  to  Mar- 
tin B.  Holland,  and  that  Martin  B.  Holland  pretended  and 
held  out  to  the  public  that  he  was  the  vendee  of  Beardsley, 
Clark  &  Co.,  then  there  was  no  actual  change  of  posses- 
sion, such  as  is  contemplated  by  the  law,  and  if  you  find 
the  facts  to  be  as  stated  above  then  said  Martin  B.  Holland 
was  possessed  of  knowledge  of  facts  sufficient  to  put  him 
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on  inquiry,  and  was  in  a  position  to  know  why  Lawrence 
Holland  did  not  make  the  sale  openly  to  Martin  B.  Hol- 
land in  plaoe  of  having  his  vendor  convey  over  him  to  said 
Martin,  and  you  must  find  for  the  defendant. 

"VI.  If  you  find  that  the  said  Martin  B.  Holland, 
plaintifi^,  did  not  make  any  claim  of  ownership  of  the  yard 
in  controversy  when  the  levy  was  made  upon  it  by  the 
sherifiT,  and  did  not  bring  such  claim  to  the  notice  of  said 
defendant,  then  it  is  a  strong  circumstance  going  to  show 
that  said  Martin  B.  Holland  was  not  the  real  owner  of 
said  yard. 

"  XI.  A  conveyance  of  personal  property  by  one  largely 
in  debt,  especially  where  the  creditors  are  insisting  on  set- 
tlement, and  where  the  grantor  and  grantee  sustain  the  re- 
lation of  brothers,  creates  presumption  of  fraud,  and  re- 
quires clear  proof  on  the  part  of  the  grantor  and  grantee  to- 
remove,  and  the  fact  that  a  full  price  was  paid  for  the 
property  will  not  rebut  the  presumption  of  fraud. 

"  XII.  The  jury  are  instructed  that  every  man  intends 
the  necessary  consequences  of  his  own  acts,  and  if  the  con- 
duct of  a  debtor  results  in  defrauding  his  creditor  he  is 
presumed  to  have  foreseen  the  result,  and  intended  it;  and 
a  transfer  made  out  of  the  usual  course  of  business  is  evi- 
dence of  fraud. 

"  XIII.  If  you  find  that  Martin  B.  Holland  was  a 
creditor  of  Lawrence  Holland,  and  accepted  a  conveyance 
of  the  said  lumber  yard  under  circumstances  that  would 
put  an  ordinarily  prudent  man  on  enquiry,  he  is  not  a  pur- 
chaser in  good  faith,  and  is  a  participant  in  the  fraud  of 
this  grantor. 

"  XIV.  If  the  jury  find  that  Martin  B.  Holland,  at 
any  time  after  March  1st,  1886,  conducted  said  lumber 
yard  in  the  name  of  Martiu  B.  Holland,  and  was  really 
not  the  owner  of  said  yard,  but  was  receiving  a  share  of 
the  profits  as  compensation,  and  that  Lawrence  Holland 
was  the  real  owner,  and  had  creditors  who  were  pushing 
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him  for  settlement,  or  threatening  suit,  then  the  presump- 
tion of  the  law  is  that  the  pretended  ownersliip  of  said 
Martin  B.  Holland  was  fraudulent  as  to  creditors,  and  that 
a  state  of  relations  once  proved  to  exist  between  parties 
continues  to  exist  until  the  contrary  is  proven. 

"  XVIII.  You  are  further  instructed  that  any  col- 
lusion between  Lawrence  Holland  and  Martin  Holland 
for  the  benefit  of  Lawrence  Holland  would  render  the 
transfer  void.  If  you  find  from  the  evidence  that  a  note 
was  given  for  the  yard,  either  as  a  fictitious  consideration^ 
or  secretly,  as  a  part  of  the  consideration,  so  that  Lawrence 
Holland  could  control  the  note  for  his  own  use,  this  would 
be  a  fraud  upon  the  creditors  of  Lawrence  Holland,  and 
make  the  transfer  void,  and  your  verdict  should  be  for  the 
defendants. 

■  '^  XX.  You  are  further  instructed  that  when  the  fraud- 
ulent intent  of  the  grantor  is  shown,  the  grantee  must 
show  the  payment  of  an  adequate  consideration  by  com- 
petent evidence.  The  facility  with  which  a  fictitious  con- 
sideration may  be  fabricated  renders  it  necessary  for  him 
to  produce  all  the  proofs,  which  may  reasonably  be  sup- 
posed to  be  in  his  power,  of  the  reality  and  fairness  of  the 
transaction,  and  the  want  of  dear  proof  is  evidence  of  fraud ; 
such  proof  is  vital  to  uphold  a  transfer  in  other  respects 
surrounded  with  suspicion;  and  this  requirement  is  not 
met  by  the  mere  proof  of  payment  without  showing  where 
the  money  came  from,  and  how  it  was  obtained;  and  if  the 
grantee  claims  to  have  had  money  loaned  out  with  which 
he  made  payment,  then  his  failure  to  produce  the  testimony 
of  any  of  the  persons  to  whom  it  was  loaned,  or  the  written 
evidences  of  the  debt,  or  the  mortgages  by  which  it  was 
secured,  if  any  of  these  things  may  reasonably  be  supposed 
to  be  in  his  favor,  are  circumstances  to  be  taken  against 
him.'^ 

It  would  be  impossible,  without  extending  this  opinion 
to  an  inadmissible  length,  to  discuss  these  instrucdoncL     I 
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will,  therefore,  oontent  myself  with  saying  that,  in  so  far 
sa  they  state  the  law  applicable  to  the  pleadings  and  evidenoe 
in  the  case  correctly,  the  same  was  given  in  equally  correct 
language  in  the  instructions  by  the  court  on  its  own  mo- 
tion; and  that  when  such  is  the  case  such  additional  instruc- 
tions may  properly  be  refused. 

Counsel,  in  the  brief,  complain  that  the  court  failed  to 
instruct  the  jury  as  to  the  issues  in  the  case.  While  this 
complaint  may  have  some  foundation  as  matter  of  form,  it 
has  none  in  reality.  The  first  five  instructions  sufficiently 
present  the  issues  in  the  case,  and  it  may  be  added  that 
none  of  the  instructions  presented  by  defendants,  and  re- 
fused, purport  to  contain  a  statement  of  the  issues. 

Defendants  daim  that  there  was  misconduct  on  the  part 
of  the  juiy,  for  which  they  were  entitled  to  a  new  trial,  in 
that  one  of  the  jurors  separated  himself  from  his  fellows 
after  they  had  retired  and  before  they  had  agreed  upon  their 
verdict.  Also  that  there  was  misconduct  on  the  part  of 
the  bailiff  having  said  jury  in  charge.  I  have  carefully 
examined  and  considered  the  voluminous  supplemental 
bill  of  exceptions  containing  the  affidavits  both  in  support 
of  and  in  resistance  to  the  motion  for  a  new  trial.  The 
evidence  contained  in  these  affidavits  is  altogether  conflict- 
ing. Not  a  material  fact  is  allied  in  the  affidavits  in  sup- 
port of  the  motion  which  is  not  denied  or  explained  away 
by  those  in  resistance. 

The  above  does  not  fully  apply  to  the  all^ations  of 
newly  discovered  evidence.  This  consists  in  the  fact  that 
J.  F.  Parkins  would  testify  that  in  February,  1886,  he 
told  the  plaintiff  that  Lawrence  Holland  had  told  him 
that  he  expected  to  have  trouble  with  Eedmond,  Cleary 
&  Co.,  in  regard  to  losses  which  they  claimed  he  had  sus- 
tained in  option  deals;  that  plaintiff  said  in  reply  that  he, 
Lawrence,  had  too  much  confidence  in  Kedmond,  Cleary 
<&  Co.,  and  that  they  would  beat  him  some  day. 

This  testimony,  if  admissible  in  chief,  would  be  valuable 
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only  as  cumulative  evidence.  As  an  independent  fact  such 
conversation  between  the  plaintiff  and  Parkins  would  fall 
far  short  of  proving  or  establishing  facts  within  the  knowl- 
edge of  the  plaintiff  suiBcient  to  amount  to  constructive 
notice  of  his  brother's  insolvency  or  fraudulent  purpose  in 
disposing  of  the  lumber  yard.  A  new  trial  will  never  be 
granted  on  account  of  newly  discovered  evidence  merely 
cumulative  in  its  character. 

Finally,  the  testimony  is  too  conflicting  upon  every 
material  pointy  even  where  there  may  seem  to  be  a  prepon- 
derance in  favor  of  the  defendant^  to  admit  of  a  reversal  of 
the  judgment  on  the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 

JUDOMEITT  AFFI&MED. 

Beebe,  J.,  concurs. 

Maxwell^  Ch.  J.,  dissents  from  the  judgment 


State  of  Nebraska,  ex  rel.  City  of  Norfolk,  v. 
H.  a.  Babcxx^k,  Auditor  of  Public  Accounto. 

Cities  of  the  Second  Class :  bonds  fob  sewers.  Section  39 
of  chapter  14  of  the  Compiled  Statutes  of  1887  confers  upon  cities 
of  the  second  class  having  more  than  one  thousand  and  lees  than 
fiye  thousand  inhabitants  the  right  to  make  regulations  to  se- 
cure the  general  health  of  the  city,  and  to  construct  sewers  and 
to  regulate  their  use.  Under  this  authority  it  was  held  that 
when  it  became  necessary  for  the  city  of  N.  to  construct  a  sewer 
for  the  purpose  of  draining  the  surplus  water  from  ite  principal 
street,  it  had  the  power  to  provide  the  necessary  money  to  pay 
for  the  same,  by  the  issuance  of  its  bonds,  sncb  power  being  in- 
cident to  and  necessary  for  the  carrying  out  of  the  authority 
expressly  granted. 
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Original  application  for  mandamus,  and  submission  of 
the  same  under  Sec.  567  of  the  civil  code. 

F.  A.  Wiffion,  for  relator,  cited :  Mayor  v.  Newton,  23 
Ala,,  660.  Traver  v.  Merrick  Co.,  14  Neb.,  333.  Lowell 
V.  Bodoriy  111  Mass.,  463.  Ouemaey  v.  Burlington,  4 
Dill.,  374.  Township  v,  Beasley,  94  U.  S.,  313.  Bank 
V.  ChiUicothe,  7  Ohio,  354.  Hubbard  v.  Sadler,  10  JI.  E. 
Rep.,  426.  Mills  v.  Oleason,  11  Wis.,  493.  StaU  v.  Mad- 
ison, 7  Id.,  688.  Wyandotte  r.  Zeitz,  21  Kan,,  653.  Wil- 
Uamsport  v.  Commonwealth,  84  Penn.  State,  487. 

William  Leese,  Attorney  General,  for  respondent. 
Reese,  J. 

This  action  is  submitted  under  the  provisions  of  section 
567  of  the  civil  code,  the  necessary  afiSdavit  that  the  pro- 
ceeding is  in  good  faith,  to  determine  the  rights  of  the 
parties,  being  filed. 

The  controversy  is  in  relation  to  certain  bonds  issued  by 
the  city  of  Norfolk  for  the  purpose  of  constructing  a  sewer. 
The  bonds  were  issued  in  due  form  and  presented  to  the 
auditor  for  registration  and  certification.  That  officer  de- 
clined to  register  and  certify  the  bonds,  "  solely  on  the 
ground  that  cities  of  the  second  class,  having  less  than  five 
thousand  inhabitants,  are  not  authorized  to  issue  bonds  to 
aid  in  the  construction  of  sewers  as  works  of  internal  im- 
provement." 

The  cause  is  submitted  upon  an  agreed  statement  of 
facts,  which  is  as  follows : 

"  The  relator  is,  and  for  more  than  a  year  last  past  has 
been,  a  municipal  corporation  duly  organized  under  the 
laws  of  Nebraska,  a  city  of  the  second  class,  of  over  one 
thousand  and  less  than  five  thousand  inhabitants.  On  the 
first  day  of  April,  1887,  the  assessed  valuation  of  the  re- 
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lator  was  not  less  than  $285,000.  The  relator  has  no 
bonded  indebtedness  prior  to  the  bonds  herein  sought  to  be 
r^stered.  The  annexed  transcript,  marked  'Exhibit  A,' 
which  is  incorporated  into  and  made  a  part  of  this  stipu- 
lation, is  a  true  and  accurate  history  and  transcript  of  all 
things  connected  with  and  pertaining  to  the  voting  of 
$8,000  of  bonds  of  said  relator,  on  the  second  day  of 
September,  1887,  for  the  purpose  of  constructing  sewers  in 
said  city.  The  bonds  referred  to  in  said  transcript  have 
been  duly  issued  by  the  relator  and  submitted  to  defend- 
ant, who  is  auditor  of  public  accounts,  for  r^istration,  but 
defendant  refused  and  still  refuses  to  roister  said  bonds, 
solely  on  the  ground  that  cities  of  the  second  class  having 
less  than  five  thousand  inhabitants  are  not  authorized  to 
issue  bonds  to  aid  in  the  construction  of  sewers,  as  works 
of  internal  improvements/' 

The  application  is  for  a  mandamus  to  compel  the  auditor 
to  register  and  certify  the  bonds.  That  officer,  not  being 
satisfied  as  to  his  duty,  declined  to  act,  and  submits  the 
question  to  this  court  for  its  decision. 

As  the  city  of  Norfolk  is  a  dty  containing  more  than 
one  thousand  and  less  than  five  thousand  inhabitants,  its 
authority  must  be  decided  under  the  provisions  of  the  first 
division  of  chapter  14  of  the  Compiled  Statutes  of  1887, 
and  by  the  provisions  of  subdivision  26  of  section  39  of 
that  act.  It  is  under  that  section  that  cities  of  the  second 
class  in  their  corporate  capacities  are  authorized  and  em- 
powered to  enact  ordinances, ''  to  construct  and  keep  in  re- 
pair culverts,  drains,  sewers,  and  cess-pools,  and  to  regulate 
the  use  thereof." 

The  question  here  presented  is,  does  the  conferring  of 
this  power  upon  the  municipality  authorize  it  to  issue 
bonds  for  the  purpose  of  aiding  in  the  construction  of 
sewers? 

Upon  the  argument  it  was  contended,  on  the  part  of  the 
respondent,  that  subdivision  3  of  section  69,  of  the  same 
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lohapter,  which  provides  that  the  expenses  of  constructing 
bridges,  culverts,  and  sewers  shall  be  defrayed  out  of  the 
general  fund  of  the  city  or  village,  not  to  exceed  two  mills 
of  the  levy  for  general  purposes.  We  think  this  provision 
must  be  held  to  apply  to  villages  of  the  character  named 
in  section  40  of  the  same  chapter,  and  containing  not  less 
than  two  hundred  nor  more  than  fifteen  hundred  (1,000?) 
inhabitants,  and  not  to  section  39,  now  under  consideration. 
Therefore,  the  question  of  the  power  to  issue  bonds  must 
be  decided  upon  subdivision  26,  above  named. 

The  proposition  submitted  to  and  voted  upon  by  the  in- 
habitants of  the .  city  of  Norfolk  was  that  of  issuing  the 
bonds  of  the  city,  in  the  sum  of  $8,000,  for  the  purpose 
of  aiding  in  the  construction  of  a  sewer  along  and  beneath 
Norfolk  avenue,  by  said  city,  and  the  necessary  grading 
therefor,  and  running  east  on  the  north  side  of  said  Nor- 
folk avenue,  to  the  north  fork  of  the  Elkhom  river.  It 
will  therefore  be  seen  that  the  purpose  of  the  issuance  of 
the  bonds  was  to  raise  money  to  construct  the  sewer  under 
this  principal  street,  and  for  the  purpose  of  grading  the 
street. 

By  the  subdivision  of  section  39,  above  referred  to,  the 
dty  is  authorized  to  construct  and  keep  in  repair  culverts, 
dnuns,  sewers,  and  cess-pools. 

Considerable  attention  was  given,  in  the  argument  of  the 
case,  to  the  proposition  that  the  sewer  alluded  to  was  in- 
tended as  and  for  the  purpose  of  draining  the  avenue  re- 
ferred to,  and  carrying  off  the  surplus  water  accumulating 
iliereon. 

This  subdivision  confers  upon  the  municipality  in  express 
terms  the  right  to  construct  the  sewer,  and  we  think  that 
it  may  safely  be  said  that,  even  without  statutoiy  authority, 
the  right  to  improve  the  street  in  such  a  way  as  to  make  it 
passable  at  all  seasons  of  the  year,  would  be  an  inherent 
right  vested  in  the  municipality  without  express  statutory 
authority  therefor.     But  without  discussing  that  proposi- 
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tion  we  will  simply  inquire  whether  the  express  authority 
to  construct  a  sewer  will  carry  with  it  an  implied  authority 
to  issue  bonds  to  aid  in  doing  so.  The  authorities  upon 
this  subject  are  substantially  uniform,  some  of  which  will 
be  briefly  noticed. 

In  the  city  of  Wyandotte  v.  ZietZy  21  Kansas,  653,  which 
was  an  action  to  recover  upon  certain  bonds  issued  by  the 
city,  denominated  sidewalk  bonds,  it  was  held  that  the  city 
had  the  power  to  issue  the  bonds  ii^  payment  for  the  build- 
ing of  sidewalks,  notwithstanding  the  fact  that  the  money 
to  be  obtained  with  which  to  pay  the  bonds  had  to  be  col- 
lected as  personal  tax  from  the  abutting  lot  owners.  The 
act  under  which  the  city  government  had  issued  the  bonds 
was  to  the  effect  that  the  city,  acting  under  its  provisions^ 
were  authorized  and  empowered  to  enact  ordinances  for  the 
purpose  of  opening  and  improving  streets,  avenues,  alleys, 
and  making  sidewalks  within  the  city.  The  right  of  the 
city  to  pay  its  moneys  for  the  construction  of  sidewalks 
was  not  questioned,  but  it  was  contended  that  since  the 
charter  provided  that  for  making  and  repairing  sidewalks 
the  assessment  should  be  made  on  lots  abutting  on  the  im- 
provement, therefore  the  city  could  not  is$ue  bonds,  in  the 
first  instance,  for  the  construction  of  the  sidewalk*  But  it 
was  held  that  the  corporation,  being  authorized  in  general 
terms  to  build  the  sidewalk,  without  specification  of  the 
manner  or  means,  that  it  necessarily  followed  that  it  could 
contract  with  some  person  to  furnish  the  material  and  pro- 
vide the  labor,  to  be  paid  for  upon  the  completion  of  the 
work,  and  that  the  city  had  the  power  to  agree  upon  the 
mode,  terms,  and  time  of  payment,  and  to  give  suitable 
acknowledgment  of  indebtedness  by  bond,  note,  or  other 
contract. 

In  Desmond  v.  City  of  Jefferson,  19  Federal  Reporter, 
483  (Texas),  it  was  held  that  where  the  charter  of  the  ci^ 
empowered  it  to  organize  a  fire  department  and  regulate 
the  same,  and  adopt  such  other  measures  as  should  conduce 


JANUARY  TERM,  1888.  619 

Bute  y.  Baboock. 

to  the  welfare  of  the  city,  that  the  city  was  authorized  to 
purchase  a  fire  engine  and  issue  its  negotiable  bonds  there- 
for. 

In  the  State,  ex  rel.  Dean,  v.  The  Common  Oouneilofthe 
City  of  Madison,  7  Wis.,  688,  where  the  charter  of  the  city 
in  express  terms  conferred  upon  it  the  power  to  establish 
and  regulate  boaixis  of  health,  provide  hospital  and  ceme- 
teiy  grounds,  and  regulate  the  burial  of  the  dead,  it  was 
held  that  the  city  was  authorized  to  purchase  the  ground, 
and  if  necessary  the  common  council  could  issue  the  bonds 
of  the  city  to  pay  for  them.  The  right  to  issue  such  bonds 
being  implied  from  the  authority  to  purchase  the  ground. 

In  MiUa  v.  Qleason,  11  Wis.,  493,  it  was  held  that  where 
the  charter  of  a  municipal  corporation  conferred  power  to 
purchase  fire  apparatus,  cemetery  grounds,  establish  markets, 
and  many  other  things  for  the  consummation  of  which  money 
would  be  a  necessary  means,  it  would  also,  in  the  absence 
of  any  positive  restriction,  confer  power  to  borrow  money 
as  an  incident  to  the  execution  of  these  general  powers. 

In  Clarke  v.  School  Didrict  No.  7,  3  Rhode  Island,  199, 
it  was  held  that  the  corporation  might  bind  itself  by  an 
evidence  of  debt  in  a  negotiable  form  for  any  debt  con- 
tracted in  the  course  of  its  legitimate  business,  in  the  ex- 
ercise of  the  authority  conferred  by  law. 

Hubbard  r.  Saddler,  10  North  Eastern  Reporter  (New 
York),  426,  was  a  case  where  the  county  authorities  were 
authorized  by  law  to  lay  out  and  construct  streets  and  ave- 
nues, and  provide  for  the  estimate  and  award  of  damages, 
and  for  the  payment  of  them,  and  all  other  charges  and 
expenses  necessary  to  be  incurred,  by  a  limited  or  general 
assessment;  it  was  decided  that  the  supervisors  had  the 
power  to  issue  bonds,  running  from  two  to  six  years,  to 
raise  money  to  pay  for  the  awards  and  damages  made  in 
anticipation  of  the  collection  of  revenues  by  the  special  or 
general  assessment  made.  The  statute  conferred  the  right 
to  issue  bonds  for  the  purpose  of  building  bridges,  pur- 
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chasing  turnpike  roads  or  toll  bridges,  buying  lumber  for 
town  hall  and  oonstructing  the  same,  including  oemeterieSi 
but  not  including  the  payment  of  damages  to  real  estate  by 
the  laying  out  and  construction  of  streets  and  avenues 
thereon.  But  it  is  held  that  practically  the  town  was 
authorized  to  incur  the  debt  to  the  land-owners,  it  was  made 
responsible  for  its  payment  and  authorized  to  provide  the 
necessary  means  therefor,  and  therefore  the  supervisors 
had  the  authority  to  issue  bonds  to  raise  the  money. 

In  Kelly  v.  The  Mayors  etc.,  of  the  (My  of  Brooklyn, 
4  Hill,  263,  it  was  held  that  the  municipaL  corporation 
might  issue  negotiable  paper  for  a  debt  contracted  in  the 
course  of  its,  proper  business,  and  no  provision  in  its 
charter  or  elsewhere  merely  directing  a  certain  form,  in 
affirmative  words,  should  be  considered  as  taking  away 
this  power.  And  the  same  was  held  in  Laws  v,  Cooley, 
2  Id.,  265.  See  also,  upon  this  same  subject,  the  Bank 
of  ChiUicoihe  v.  The   Town  of  ChiUicMhe,  7  Ohio,  354. 

In  addition  to  the  express  powers  conferred  by  the  sub- 
division above  quoted,  the  city  had  authority,  under  sub- 
division YI.  of  the  same  section,  to  make  reflations  to 
secure  the  general  health  of  the  city,  and  doubtless  for  this 
purpose  the  right  to  construct  sewers  is  also  given.  If  it 
becomes  necessary  for  the  health  and  convenience  of  the 
'city  to  drain  the  principal  streets  by  the  use  of  under- 
ground drains  or  sewers,  the  power  is  given,  in  express 
terms,  to  do  so.  To  say  that  this  power  existed  but  that 
the  means  to  make  it  effective  had  been  withheld,  would 
simply  destroy  the  authority  and  nullify  the  l^islative 
grant. 

We  are  fully  aware  of  the  necessity  for  great  care  in  the 
exercise  of  the  right  to  borrow  money  by  municipal  cor- 
porations, and  that  the  power  so  to  do  should  not  be  held 
to  have  been  conferred  except  when  expressly  given  or 
when  absolutely  necessary  to  cariy  out  and  make  effective 
the  power  expressly  conferred.     But  we  think  the  present 
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case  falls  clearly  within  the  latter  class,  and  that  the  bonds 
were  legally  issued. 

The  writ  will  therefore  be  allowed. 

Writ  allowed. 
The  oth^  judges  concur. 


R.  W.  Powers,  plaintiff  in  error,  v.  Chatjnoby  E. 
Craig,  defendant  in  error. 

1.  Prairie  Fire:  damages:  kbgligence.  In  an  action  for  dam- 
ages resnlting  from  the  deatruction  of  property  by  fire  negli- 
gently set  apon  the  prairies  of  this  state,  the  question  of  negli- 
gence is  alone  for  the  jary  to  determine. 

3.  -^^—  :  riBB-GUABDB.  In  snch  case,  where  it  was  shown  that 
the  fire  originated  at  a  camp  fire  bailt  npon  the  prairie  in  the 
Tidnity  of  a  large  quantity  of  dry  grass,  at  one  o'clock  in  the 
day,  when  the  wind  was  high  and  blowing  in  the  direction  ot 
the  plaintiff's  property,  the  qnestion  of  the  custom  of  the 
country  in  plowing  fire-guards  around  such  property  is  not  a 
material  inquiry.  And  especially  so  when  a  stream  thirty  feet 
in  width  was  between  the  property  destroyed  by  the  fire  and 
the  place  where  the  fire  was  kindled.  In  such  case  the  fiulure 
to  plow  or  burn  fire-guards  would  not  be  contributory 
negligence. 

Error  to  the  district  court  for  Cherry  county.  Tried 
below  before  Tiffany,  J. 

D.  A.  HolmeSj  for  plaintiflp  in  error,  cited :  Keaee  v.  C. 
&  N.  W.  R.  B.,  30  Iowa,  83.  Sloasen  v.  Burlington  By,, 
14  N.  W.  R.,  244.  Kelloffg  v.  BaUroad,  26  Wis.,  230. 
Fahn  v.  Beichart,  8  Wis.,  106.     1  Thomp.  on  Neg.,  119. 

H.  B,  Bisbee  and  /.  H.  Ghimet/y  for  defendant  in  error, 
cited  :  B.&  M.  B.  B.  v.  Weatover,  4  Neb.,  276.     KeUogg 
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V.  a  &  N.  W.  R  R.,  26  Wis.,  230.     Moak's  UnderhUI 
on  Torts,  287.     Thompson  N^.,  167-169. 

Reese,  J. 

This  action  was  originally  oommenoed  in  the  ooanty 
court  of  Cherry  county,  by  Craig  against  Powers,  to  re- 
cover the  sum  of  $800  damages  sustained  by  the  plaintiff 
in  the  action,  by  reason  of  the  destruction  of  hay  by  fire, 
which  was  alleged  originated  from  a  camp  fire  started  by 
defendant  while  traveling  through  the  country  in  the  vicin- 
ity of  the  premises  of  the  defendant  in  error. 

The  case  was  taken  to  the  district  court,  by  appeal,  and 
tried  to  a  jury,  where  plaintiff  recovered  a  verdict  and 
judgment.     Defendant  prosecutes  error  to  this  court. 

It  appears  from  the  testimony,  that  at  or  about  the  time 
alleged  in  the  petition,  plaintiff  in  error  was  passing 
through  the  country  near  the  premises  of  defendant  in  error 
with  a 'number  of  cattle,  and  the  men  necessary  to  take 
charge  of  hid  herd  and  outfit,  and  about  the  noon  hour 
camped  near  the  premises  of  defendant  in  error,  and  for 
the  purpose  of  preparing  dinner,  kindled  a  fire.  The  date 
was  the  13th  of  October,  1884.  It  was  a  very  windy  day, 
and  the  surrounding  grass  was  rank  and  dry.  After  eat- 
ing dinner  the  men  remained  near  the  fire  for  perhaps  half 
an  hour,  without  rebuilding  it,  and  when  they  left  some 
water  was  thrown  upon  the  remaining  coals^  but  no  special 
effort  seems  to  have  been  made  to  see  that  the  fire  was  all 
extinguished.  The  fire  had  been  built  in  a  small.pit  which 
was  found,  and  is  described  as  being  about  one  foot  and  a 
half  in  length,  and  about  one  foot  in  width,  and  perhaps 
six  inches  deep.  The  grass  had  been  previously  burned 
around  the  pit  a  distance  of  about  one  foot,  although  some 
of  the  witnesses  for  the  plaintiff  in  error  testified  that  the 
width  of  the  burnt  space  was  probably  six  to  eight  inches. 
Very  soon  afl«r  the  departure  of  the  plaintiff  in  error  and 
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his  men  from  the  fire,  they  discovered  the  prairie  grass 
burning,  not  far  from  the  place  where  they  had  eaten  din- 
ner, and  under  the  force  of  the  wind  it  was  being  driven 
toward  the  hay  of  defendant  in  error.  A  creek  or  stream 
of  considerable  size  was  between  where  the  plaintiff  in 
error  had  camped  and  the  hay  of  defendant  in  error,  the 
bed  of  the  stream  being  estimated  by  the  witnesses  at  from 
twenty  to  thirty  feet  in  width.  The  fire  was  blown  across 
this  stream  to  defendant's  premises,  and  the  destruction  of 
his  hay  followed. 

A  number  of  questions  are  presented- by. the  reeoid 
which  will  be  noticed  in  the  order  of  their  assignment 
here. 

The  first  is,  that  the  court  erred  in  overruling  the 
objection  to  the  testimony  offered  by  the  plaintiff  below. 
This  assignment  has  reference,  we  presume,  to  conversa- 
tions testified  to  between  witnesses  of  defendant  in  error 
and  plaintiff  in  error. 

Defendant  in  error  was  called  as  a  witness  and  testified 
in  substance  that  at  the  time  of  the  fire  he  was  at  work  on 
a  railroad  grade  about  a  mile  and  a  half  distant  from  it; 
that  when  he  saw  the  smoke  he  started  in  that  direction  on 
horseback,  and  on  arriving  there  he  discovered  the  pit,  in 
which  the  camp  fire  had  been  built,  and  that  the  fire  had  not 
been  extinguished ;  that  he  noticed  a  few  "  brands  "  with 
fire  on  them  ;  that  the  fire  had,  at  that  time,  burned  a  lit- 
tle to  the  south,  but  was  running  under  the  force  of  the 
wind  to  the  north,  in  the  direction  of  his  hay,  and  that  the 
plaintiff  in  error  was  there  about  the  time  of  his  arrival. 
He  was  then  asked  if  he  had  any  conversation  with 
plaintiff  in  error.  His  answer  being  in  the  affirmative,  he 
was  directed  to  state  what  plaintiff  in  error  said  in  refer- 
ence to  the  camp  fire.  Over  the  objection  of  the  plaintiff 
in  error,  his  answer  was :  "  I  asked  him  how  they  thought 
the  fire  got  away  from  there.  They  said  they  sup- 
posed they  had  the  fire  put  out,  or  passibly  it  might  have 
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been,  that  is  what  they  said ;  I  do  not  remember  the  words 
exactly  ;  that  is  the  substance  of  it." 

We  can  see  no  objection  to  the  admission  of  this  tes- 
timony. It  seems  to  have  been  conceded,  and  we  think 
the  &cts  fully  sustain  the  claim,  that  the  fire  originated 
from  the  camp  fire  of  plaintiff  in  error.  No  other  cause 
is  shown.  It  was  discovered  within  a  very  few  minutes 
after  the  departure  of  the  men  from  the  place  where 
they  built  their  camp  fire.  The  fire  was  not  extin- 
guished. The  grass  was  very  dry  and  the  wind  was 
blowing  a  gale.  It  is  true  that  another  person,  referred 
to  in  the  testimony,  was  seen  to  pass  by  the  camp  during 
the  time  that  the  plaintiff's  men  were  preparing  to.  de- 
])art,  but  there  is  nothing  in  the  testimony  anywhere 
that  he  either  meddled  with  that  fire  or  started  another. 
He  was  near  the  wagon  talking  with  plaintiff's  hands  and 
left  before  they  did,  having  gone  a  considerable  distanee 
before  they  drove  away.  The  proof  of  tlie  remark  by  tlie 
plaintiff  in  error  that  they  thought  they  had  extinguished 
the  fire,  even  if  it  be  construed  into  an  admission,  could 
work  no  possible  prejudice  to  him,  as  the  proof  was  ample 
as  to  the  origin  of  the  fire. 

The  next  assignment  of  error  is,  that  "  The  court  erred 
in  rejecting  testimony  offered  by  plaintiff  in  error."  This 
objection  refers  to  the  offer  of  plaintiff  in  error,  upon  the 
trial,  to  prove  "that  the  country  in  the  vicinity  of  Mr. 
Craig's  place,  west  of  Valentine,  in  that  locality,  was  un- 
settled prairie  and  but  very  little  under  cultivation,  but 
that  periodically  prairie  fires  swept  over  the  country  de- 
vastating it,  and  that  it  was  customary  among  the  set- 
tlers who  were  there  to  protect  themselves  against  damage 
by  fire  by  either  plowing  or  burning  suitable  fire-guaids^ 
and  that  the  plaintiff  had  failed  to  provide  such  fire- 
guards." 

This  testimony  was,  upon  objection  by  plaintiff  in  error, 
excluded.     In  this  we  see  no  error.     It  was  allied  in  the 
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petition  that  the  fire  had  been  negligently  kindled  at  a  dis- 
tance of  about  250  yards  from  the  stacks  of  hay  of  defend- 
ant in  error,  and  that  plaintiff  in  error  did  carelessly  and 
negligently  leave  the  fire  burning,  and  from  such  careless- 
ness and  negligence  the  prairie  grass  became  ignited  and  the 
fire  spread  to  defendant's  land. 

The  proof  showed  the  existence  of  the  stream  to  which 
we  have  referred,  and  which,  under  ordinary  circumstances, 
would  doubtless  have  served  as  a  fireguard  and  would 
have  protected  defendant's  property  from  fire  running  in 
the  direction  or  course  taken  by  the  fire  in  question.  The 
theory  upon  which  this  testimony  was  sought  to  be  intro- 
duced was,  the  contributory  negligence  of  defendant  in 
error.  This  question  was  submitted  to  the  jury  by  proper 
instructions  from  the  court.  The  question  of  contributory 
negligence,  if  it  arose  in  this  case  at  all,  was  whether  the 
negligence  of  defendant  in  error  contributed  to  this  par- 
ticular injury.  The  fact  that  the  country  was  "unset- 
tled prairie  and  very  little  under  cultivation,"  was  fully 
shown  by  the  testimony  in  the  case,  and  if  material  to  the 
defendant  was  sufficiently  proven. 

The  simple  question  presented  by  this  offer,  we  think, 
was  as  to  the  custom  of  settlers  in  the  matter  of  plowing 
or  burning  fire-guards.  Even  if  the  circumstances  under 
which  the  fire  in  question  was  kindled  would  permit  an 
inquiry  as  to  the  negligence  of  the  defendant,  we  can  see 
no  error  in  the  exclusion  of  the  inquiry,  for  the  reason  that 
it  was  shown  by  the  testimony  that  no  fire-guard  had  been 
made,  the  reliance  of  defendant  in  error  being  upon  the 
stream  to  which  we  have  referred  as  sufficient  protection 
from  fire  in  that  direction.  The  question  then  as  to  the  neg- 
ligence of  defendant  in  error  was  fully  submitted.  Upon 
the  question  as  to  what  was  the  custom  of  the  settlers, 
there  was  no  necessity  for  inquiry. 

The  third  assignment  of  error  is,  that  "The  court  erred  in 
'refusing  to  give  instructions  asked  by  defendant."  The  in- 
40 
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structioD  asked  by  plaintiff  in  error  which  the  court  refiiaed 
to  give  was  as  follows :  "You  are  instructed  that  if  the  plain- 
tiff in  this  case  &iied  to  exercise  the  diligence  that  an  ordi- 
narily prudent  man  would^  under  such  circumstances,  have 
exercised  in  protecting  the  hay  burned  from  being  destroyed 
by  fire  which  might  be  raging  in  the  vicinity,  by  plowing, 
burning,  or  otherwise  suitable  fire-guards,  then  he  is  not 
entitled  to  recover  in  this  case,  unless  the  n<^ligenoe  of  the 
defendant  was  grossly  in  excesa  of  that  of  the  plaintiff." 

As  we  have  already  seen,  the  question  as  to  whether  or 
not  defendant  in  error  had  plowed  or  burned  fire-guards 
around  his  stacks,  was  not  a  material  one  to  be  considered 
by  the  jury,  and  that  question  need  not  l)e  further  consid- 
ered. The  question  of  negligence  of  defendant  in  error 
was  a  proper  one  for  the  jury  to  consider,  under  all  the 
evidence  in  the  case,  and  it  would  have  been  improper  for 
the  court  to  have  instructed  them  as  to  what  would  or 
would  not  constitute  contributory  n^ligenoe.  Considering 
the  location  of  the  hay  and  all  its  surroundings,  the  prox- 
imity of  the  stream  to  which  we  have  referred,  the  question 
of  contributory  negligence  was  alone  for  the  jury,  and  there 
was  no  error  in  refusing  to  give  the  instructions  prayed  for. 

The  fourth  assignment  of  error  is,  that  "The  court  erred 
in  giving  instruction  on  request  of  plaintiff. "  Although 
it  is  not  shown  by  the  record,  yet  we  presume  that  instruc- 
tion number  twoy  given  upon  the  court's  own  motion,  is 
here  referred  to.  This  instruction  is  as  follows:  "You 
are  instructed  that  the  law  of  Nebraska  makes  it  a  misde- 
meanor for  persons  to  n^ligently  or  carelessly  set  on  fire 
any  prairie  in  any  part  of  this  state.  You  are  further  in- 
structed that  everyone  has  a  right  to  presume  that  no  one 
will  be  guilty  of  a  misdemeanor,  and  is,  therefore,  under 
no  obligation  to  anticipate  such  negligence  to  guard  against 
it ;  therefore  if  you  find  that  the  defendant  or  his  agent 
did,  negligently  or  carelessly,  set  fire  to  the  prairie,  and 
that  such  fire  burned  the  plaintiff's  hay,  the  defendant. 
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would  be  liable  for  the  damage,  notwithstandiDg  you  might 
find  from  the  evidence  the  further  fact  that  the  plaintiff  had 
not  sufficient  fire-guard  around  the  stacks,  unless  the  plaint- 
iff neglected,  after  he  discovered  the  fire,  to  use  all  reason- 
able means  within  his  power  to  prevent  the  injury  there- 
from." 

The  objection  to  this  instruction  is,  that  there  was  noth- 
ing in  the  record  of  the  trial  which  would  justify  the  court 
in  instructing  the  jury  copceming  the  criminal  liability  of 
plaintiff  in  error. 

As  we  have  before  seen,  the  action  was  based  upon  the 
negligence  of  plaintiff  in  error,  in  permitting  the  fire  to 
escape.  The  whole  instruction  taken  together  is  simply  a 
statement  of  the  law,  that  the  careless  use  of  fire  by  which 
the  prairies  of  the  state  might  be  ignited  is  prohibited  by 
statute,  and  that  the  defendant  in  error  would  be  under  no 
obligations  to  anticipate  such  negligence  on  the  pail;  of 
plaintiff  in  error,  and  the  further  consideration  that  the 
absence  of  fire-guards  would  constitute  no  defense  to  the 
action. 

Upon  this  latter  part  of  the  instruction,  this  court  has 
sufficiently  spoken  in  B.&  M,  Railroad  Company  v.  West- 
over,  4  Neb.,  268.  As  is  indicated  in  that  case,  it  may  be 
said  that  it  was  clearly  the  duty  of  plaintiff  in  error  to 
take  the  necessary  precautions  to  prevent  the  escape  of 
the  fire  kindled  by  him.  Failing  to  do  so,  the  question 
of  his  negligence,  under  the  circumstances,  would  be  deter- 
mined by  the  jury. 

The  fifth  assignment  of  error,  "  That  the  court  erre^l  in 
overruling  the  motion  for  a  new  trial,"  is  substantially  dis- 
posed of  already. 

There  was  sufficient  testimony  to  warrant  the  finding  of 
the  jury,  that  plaintiff  in  error  was  the  cause  of  the  de- 
struction of  defendant's  property.  The  question  as  to 
whether  he  or  those  under  him  acted  negligently  in  per- 
mitting the  fire  to  escape  was  one  of  fact  for  the  jury. 
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They  found  against  him  upon  this  question.     The  testi- 
mony was  ample  to  sustain  the  finding. 

We  have  carefully  examined  the  record  and  can  find  no 
prejudicial  error.  The  judgment  of  the  district  court  is 
therefore  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


27  703    The  State  of  Nebraska^  ex  eel.  The  BuRLurGTON 
I  g  "^  &  Missouri  River  Railroad  C!ompant  et  al.,  v. 

Joseph  M.  Scott,  Commissioner,  BTa,  and  John 
M.  Thayer,  Governor  of  Nebraska. 

1.  Practice:  dismissal  of  action.  Under  section  430  of  the 
code  the  plaintiff  cannot  as  a  matter  of  right  dismiss  an  acticm 
after  the  final  snbmission  of  the  case  to  the  ooort. 


2.  ^— ^ :    .    Where  a  cause  was  snbmitted  to  the  ooart  on  a 

demurrer  to  the  petition  and  a  decision  rendered  sustaining  the 
demurrer,  but  no  opinion  filed,  and  afterwards  and  before  the 
preparation  of  the  opinion  the  plaintiff  attempted  to  dismiss  the 
action,  to  which  the  defendant  objected,  Held,  Thtkt  the  attempt 
to  dismiss  was  unayailing,  and  that  the  cause  having  been  finally 
submitted  final  judgment  in  the  case  would  be  rendered.. 

3.  Bailroads:    bight  of  way.    Under  Art  XL,  Chap.  72,  Oomp. 

Stat,  of  1887,  only  railroad  companies  organized  under  the  laws 
of  this  state  have  the  right  to  condemn  right  of  way  across  lots 
owned  by  the  state. 

4.  -: :     EMINENT  DOMAIN :     FOBEION  00BF0BATI0N&      Under 

section  8,  Art.  XI.  of  the  constitution,  no  foreign  railroad  corpo- 
ration doing  business  in  this  state  can  exercise  the  right  of  emi- 
nent domain  or  have  power  to  acquire  right  of  way  or  real  estate 
for  depot  or  other  uses  unless  it  organize  as  a  corporation  under 
the  laws  of  this  state. 

6.    :    :    .     The  C,  B,  &  Q.  R.  R.  Co.  and  the  L. 

&  N.  W.  R.  R.  Ck).  were  joined  as  relators  in  an  application  for 
mandamus  to  compel  the  proper  authorities  to  condemn  and 
convey  certain  lots  belonging  to  the  state.    Hddf  That  the  C, 


JANUAEY  TERM,  1888.  629 

Btote  T.  Scott. 

B.  &  Q.  B.  K.  Co.,  being  a  foreign  corporation,  was  not  entitled 
to  the  relief,  and  that  as  a  foreign  corporation  is  prohibited 
from  acquiring  a  right  of  way  or  real  estate  for  depot  or  other 
uses,  therefore  it  cannot  do  indirectly  what  it  ia  prohibited  from 
doing  directly. 

Original,  application  for  mandamus. 

jP.  M,  Marquett  and  J.  W.  Deweeae,  for  relators,  on  right 
of  consolidation,  cited :  G.  S.,  1873,  Sec.  114.  Iowa  Code, 
Sec.  1275.  Right  of  eminent  domain.  B.  &  0.  R.  R.  Oo. 
V.  KoontZf  4  Am.  &  Eng.  Eailroad  Gas.,  108.  Dietrich 
V.  Lincoln  &  Northwestern  R.  R.  Co,,  13  Neb.,  361.  G, 
St.  P.,  if.  &  O.  R,  R.  Co,  V,  Lunddrom,  1 6  Id.,  254.  Eight 
to  the  lands  in  question.  Goitschalk  v,  Lincoln  &  North- 
western  R,  R.  Co.,  14  Neb.,  390.  Mills  on  Eminent  Do- 
main, 351.  Hobart  v.  Ford,  6  Nev.,  77.  Penn.  R.  R.  v. 
N.  Y.  R.  R.,  23  N.  J.  Eq.,  157. 

William  Leese,  Attorney  General,  for  the  respondents, 
cited :  Rorer  on  Railroads,  38.  Atkinson  v.  M,  &  C.  R.  R., 
15  Ohio  State,  33.  HuUij.  G,  B,  &  Q,  R.  R.,  21  Neb., 
371.  Halbert  v.  8t.  L(mis,  K,  G.  &  N.  R.  R.  Go.,  45 
Iowa,  23. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  require  the  defendant,  Joseph  Scott,  as  com- 
missioner of  public  lands  and  buildings,  to  forthwith  pre- 
pare a  deed  for  execution  by  the  governor  of  certain  lots 
owned  by  the  state,  and  to  require  the  governor  to  execute 
and  deliver  the  same  to  the  relators.  The  relators  allege 
in  their  petition  that,  ''they  are  corporations  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Nebraska,  that  the  Burlington  &  Missouri  River  Railroad 
Company  in  Nebraska  formerly  owned  a  line  of  railroad 
extending  firom  the  town  of  Plattsmouth,  in  Cass  county, 
westwardly,  through  Saunders,  Lancaster,  and  other  counties. 
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to  the  town  of  Kearney,  in  Buffalo  county,  and  that  while 
it  owned  this  line  it  leased  other  lines  of  railroad  centering 
at  Lincoln,  Nebraska,  and  operated  the  sam6  until  the  1st 
day  of  January,  1880,  at  which  time  the  said  Burlington  & 
Missouri  River  Railroad  Company  in  Nebraska,  by  virtue  of 
the  laws  of  the  states  of  Illinois,  Iowa,  and  Nebraska,  was 
consolidated  with  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  the  latter  becoming  the  owner  of  the  said  line 
of  railroad  formerly  owned  by  the  Burlington  &  Missouri 
River  Railroad  Company  in  Nebraska,  and  has  continued 
to  operate  the  said  line,  together  with  the  leased  lines  above 
referred  to^  ever  since.  That  in  the  said  articles  of  consol- 
idation referred  to  it  was,  among  other  things,  provided 
that  the  Burlington  and  Missouri  River  Railroad  Company 
in  Nebraska  hereby  authorizes  the  first  party  (the  Chicago^ 
Burlington  &  Quincy  Railroad  Company),  in  the  manage- 
ment and  conduct  of  said  property,  and  the  sale  or  dispo- 
sition thereof,  to  use  the  corporate  name  and  seal  of  tlie 
second  party  (the  B.  &  M.)  so  far  as  may  be  lawfully  done> 
whenever  and  in  such  manner  as  it  shall  deem  necessary  or 
convenient  to  carry  into  effect  the  purposes  of  these  articles^ 
and  the  first  party  (the  C,  B.  &  Q.)  is  to  and  does  hereby 
become  liable  for  and  assume  all  leases,  contracts,  liabilities, 
obligations,  and  debts  of  the  party  of  the  second  part  That 
among  the  lines  that  were  leased  by  the  Burlington  &  Mis- 
souri River  Railroad  Company  in  Nebraska  was  the  Lin- 
coln and  Northwestern  Railroad,  and  which  lease  by  the 
consolidation  of  said  roads  was  transferred  to  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  and  the  said 
Lincoln  and  Northwestern  Railroad  has  been  operated  by 
the  Chicago,  Burlington  &  Quincy  Railroad  ever  since  the 
1st  day  of  January,  1880. 

"  That  prior  to  the  said  consolidation  it  became  neces- 
sary, in  the  operation  of  the  said  lines  of  road  by  the  Bur- 
lington and  Missouri  River  Railroad  ■  Company  in 
Nebraska,  to  obtain  additional  grounds  at  Lincoln, 
Nebraska,  for  trackage,  depot,  and  round-house  purposes^ 
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and  with  that  end  in  view  purchases  and  condemnation  of 
lots  and  lands  were  made  as  provided  by  law  from  parties 
who  owned  the  same,  and  that  situated  among  the  grounds 
necessary  for  the  use  and  occupancy  of  said  lines  of  rail- 
road were  a  number  of  lots  belonging  to  the  state  of 
Nebraska.  The  said  railroad  company  made  application 
to  the  commissioner  of  public  lands  and  buildings  for  the 
purchase  of  the  lots  belonging  to  the  state  at  the  time,  but 
was  informed  that  there  was  no  authority  of  law  to  sell 
the  same,  but  that  the  said  compauy  could  take  possession 
of  said  lots  and  use  them  until  such  time  as  the  legislature 
would  provide  some  law  for  the  sale  and  conveying  of  the 
said  lots.  That  said  railroad  company  went  through  the 
process  of  condemning  the  said  lots  un^er  the  general  law 
of  the  state  providing  for  condemnation  of  property,  in 
Noveml)er  and  December,  1879,  and  offered  the  value  as 
found  by  the  appraisers  to  the  then  treasurer  and  the  com- 
missioner of  public  lands  and  buildings,  which  officers 
declined  to  accept  the  same,  stating  that  they  had  no 
authority  to  receive  the  money  or  to  make  or  contract  the 
conveyance  of  said  property.  The  said  railroad  company 
took  possession  of  said  lots  in  November  and  December  of 
1879,  above  referred  to,  and  ever  since  has  held  the  pos- 
session, which  lots  are  described  as  follows :  Block  280 : 
all  of  lots  1,  2,  3,  and  4,  all  of  lot  6  lying  and  being  out- 
side of  the  right  of  way  of  the  Nebraska  Railway  connect- 
ing track,  and  containing  6,800  square  feet  more  or  less, 
all  of  lot  6  lying  and  being  outside  of  the  right  of  way  of 
the  Nebraska  Railway  connecting  track,  and  containing 
4,000  square  feet,  more  or  less ;  block  281 :  all  that  part 
of  lot  1  lying  a*nd  being  outside  of  the  right  of  way  of  the 
B.  &  M.  R.  R.  in  Nebraska  and  the  L.  &  N.  W.  R.  R., 
and  containing  4,800  square  feet,  more  or  less,  all  that 
part  of  lot  2  lying  and  being  outside  of  the  right  of  way 
of  the  B.  &  M.  R.  R.  in  Nebraska,  and  the  L.  &  N.  W. 
R.  R.,  and  containing  90  square  feet  more  or  less ;  block 
282 :  all  that  part  of  lot  3  lying  and  being  outside  the 
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right  of  way  of  the  L.  &  N.  W..R.  R.,  and  containing  100 
square  feet,  more  or  less^  all  that  part  of  lot  4  lying  and 
being  outside  the  right  of  way  of  the  L.  &  N.  W.  R.  R., 
and  containing  1,000  square  feet,  more  or  less,  all  that 
part  of  lot  5  lying  and  being  outside  the  right  of  way  of 
the  L.  &  N.  W.  R.  R.,  and  containing  2,005  square  feet, 
more  or  less,  all  that  part  of  lot  6  lying  and  being  outside 
the  right  of  way  of  the  L.  &  N.  W.  R.  R.,  and  contain- 
ing 2,675  square  feet,  more  or  less ;  block  284 :  all  that 
part  of  lot  3  lying  and  being  outside  the  right  of  way  of 
the  L.  &  N.  W.  R.  R.  and  the  Nebraska  Railway  connect- 
ing track,  and  containing  3,490  square  feet  more  or  less, 
all  that  part  of  lot  4  lying  and  being  outside  the  right  of 
way  of  the  L.  &  N.  W.  R.  R.  and  the  Nebraska  Railway  con- 
necting track,  and  containing  2,175  square  feet,  more  or 
less,  all  that  part  of  lot  5  lying  and  being  outside  the 
right  of  way  of  the  L.  &  N.  W.  R.  R.  and  the  Nebraska 
Railway  connecting  track,  and  containing  678  square  feet, 
more  or  less ;  block  270 :  all  of  lots  4  and  5,  all  that 
part  of  lot  6  lying  and  being  outside  the  right  of  way  of 
the  B.  &  M.  R.  R.  in  Nebraska,  and  containing  6,600 
square  feet,  more  or  less ;  block  72 :  all  of  lot  8. 

^^  That  in  the  extension  of  depot  facilities  and  yard  room 
necessary  to  carry  on  the  business  of  the  Lincoln  &  North- 
western Railroad  Company,  it  became  necessary,  in  1885, 
to  obtain  additional  grounds  for  track  purposes  and  yard 
room  at  Lincoln,  Nebraska,  and  the  said  Lincoln  and 
Northwestern  Railroad  Company  duly  appropriated  and 
took  possession  in  October,  1885,  of  the  following  de- 
scribed lots  and  parcels  of  real  estate  belonging  to  the  state 
of  Nebraska,  to- wit :  Block  8:  all  of  lots  7  and  8 ;  block 
272  :  all  of  lot  4  ;  block  278  :  all  of  lots  2,  3,  4,  5,  6,  7, 
8,  and  12 ;  block  279  :  all  that  part  of  lot  5  lying  find  be- 
ing outside  the  right  of  way  of  the  connecting  track  of  the 
Nebraska  Railway,  and  containing  3,450  square  feet,  more 
or  less ;  all  of  lot  10,  all  that  part  of  lot  11  lying  and  be- 
ing outside  the  right  of  way  of  the  connecting   track  of 
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the  Nebraska  Railway,  and  oontaining  6,230  square- feet 
more  or  less  ;  all  that  part  of  lot  12  lying  and  being  out- 
side the  right  of  way  of  the  connecting  track  of  the  Ne- 
braska Railway,  and  containing  3,650  square  feet,  more  or 
less  ;  block  267  :  all  that  part  of  lot  3  lying  north  of  the 
bank  of  Salt  creek.  There  being  no  law  at  that  time  by 
which  any  title  could  be  obtained,  the  said  railroad  com- 
pany purchased  all  the  adjacent  ground  to  these  lots  that 
was  owned  by  private  parties,  and  took  possession  of  the 
said  lots  and  used  the  same  ever  since  October,  1885. 
That  a  law  was  passed  by  the  legislature  in  January,  1887, 
providing  for  the  manner  in  which  title  may  be  acquired 
by  railroad  companies  for  right  of  way  and  other  neces- 
sary purposes  across  lands  and  real  estate  belonging  to  the 
state  of  Nebraska,  and  that  by  virtue  of  said  act,  the  said 
railroad  companies  made  application  to  the  commissioners 
of  Lancaster  county,  Nebraska,  to  view  and  appraise  the 
property  hereinbefore  described,  both  that  which  was  taken 
and  appropriated  by  the  Burlington  &  Missouri  River 
Railroad  Company  in  Nebraska,  in  1879,  and  also  those 
lots  and  parcels  of  real  estate  belonging  to  the  state  that 
had  been  taken  and  appropriated  by  the  Lincoln  &  North- 
western Railroad  Company,  in  1885,  which  application  is 
in  words  and  figures  following,  to-wit : 
*^*  To  the  Oounty  Commissioners  of  Lancaster  County,  Neb.: 
"*The  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany and  the  Lincoln  &  Northwestern  Railroad  Company, 
each  and  jointly,  respectfully  represent  that  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  is  the  owner  of 
all  the  lines  of  railroad  formerly  owned  by  the  Burlington 
&  Missouri  River  Railroad  Company  in  Nebraska,  together 
with  all  depot  grounds,  rights,  franchises,  and  property  of 
every  description  in  said  state,  and  that  it  has  the  lease  of 
the  said  Lincoln  &  Northwestern  Railroad,  and  has  the 
use  of  all  its  rights,  franchises,  and  property  of  every  de- 
scription ;  and  that  heretofore  in  the  obtaining  of  the  neces- 
sary depot  grounds  and  right  of  Avay  in  the  city  of  Lincoln, 
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in  said  county,  the  said  Burlington  &  Missouri  River  Rail- 
road Company  in  Nebraska  and  the  Lincoln  &  North- 
western Railroad  Company  duly  appropriated  certain  lots 
and  parcels  of  real  estate  belonging  to  the  state  of  Nebraska^ 
and  the  Lincoln  &  Northwestern  Railroad  Company  and 
the  Chicago,  Burlington  &  Quincy  Railroad  Company,  as 
the  successor  of  the  Burlington  &  Missouri  River  Railroad 
Company  in  Nebraska,  have  occupied  and  used  the  said 
lots  and  parcels  of  ground  ever  since  their  appropriation 
for  depot  and  station  purposes,  connected  with  the  use  and 
operation  of  the  said  lines  of  road.  The  particular  lots 
and  parcels  of  ground  are  specifically  set  forth  and  de- 
scribed in  the  list  hereto  attached,  together  with  a  merno^ 
randum  of  the  time  at  which  the  said  lots  and  parcels  of 
real  estate  were  appropriated,  occupied,  and  used  by  the 
said  railway  companies. 

" '  Your  petitioners  therefore  respectfully  make  applica- 
tion, under  the  law  passed  by  the  recent  legislature,  to  yon 
as  the  commissioners  of  said  county  to  have  the  said  lots 
and  parcels  of  real  estate  appraised,  and  that  as  a  board  of 
appraisers  you  make  the  correct  value  of  the  same  at  the 
time  the  said  lots  and  parcels  of  land  were  taken  by  the 
said  railroad  lines,  as  provided  in  law.' 

"That  in  accordance  with  the  said  application,  the  county 
commissioners,  acting  as  a  board  of  appraisers  under  said 
law,  did  on  the  27th  day  of  May,  1887,  duly  view,  inspect^ 
and  examine  the  said  parcels  of  real  estate,  and  did  appraise 
and  value  the  same,  and  made  their  report  in  writing  to  the 
county  treasurer  of  Lancaster  county,  Nebi^aska,  as  pro- 
vided by  said  law,  which  report  is  in  words  and  figurea 
following,  to-wit: 

"'Lincoln,  Neb.,  May  27,  1887. 
"  To  Jacob  Roche,  Treasurer  Lancaster  County y  Neb.: 

"  •  Dear  Sir— T.  E.  Calvert,  Gen.  Supt.  C,  B.  &  Q.  R 
R.  Co.,  filed  a  petition  in  the  office  of  the  county  clerk 
asking  the  county  commissioners  of  Lancaster  county,  Ne- 
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braska  to  appraise  certain  lots  and  paroels  of  real  estate 
belonging  to  the  state  of  Nebraska. 

" '  We,  the  board,  by  the  power  vested  in  us  by  an  act  of 
the  legislature,  as  county  commissioners  of  Jjancaster  county, 
Nebraska,  having  viewed  the  lots  and  paroels  of  real  estate 
as  described  in  the  petition  and  as  per  statement  hereto 
attached,  and  the  value  placed  opposite  each  lot  being  the 
value  agreed  upon  by  us  as  the  value  of  said  lot  as  found 
by  us  at  the  time  said  lots  were  appropriated,  occupied,  and 
used  by  said  railroad  companies: 


1 

Blook. 

280 

Value. 

♦31.00 

Lot 
8 

Block. 
.......  72 

Value. 
♦353.00 

2 

280 

28.00 

4 

270 

183.00 

3 

280 

28.00 

6 

270 

183.00 

4 

280 

28.00 

6 

270 

167.00 

5  ..  .. 

280 

280 

281 

26.00 
22.00 
22.00 

7 

8 

633.00 

6 

8 

8 

483.00 

1 

4 

272 

50.00 

2 

281 

17.00 

2 

278 

45.00 

3 

283 

13.00 
11.00 
19-00 

3 

4 

278 

278 

45,00 

4 

283 

283 

45.00 

5 

5 

278 

45.00 

6 

283 

9.00 

6 

278 

45.00 

3 

284 

13.00 

7 

278 

47.00 

4 

284 

13.00 

8 

278 

47.00 

5 

284 

17.00 

12 

278 

50,00 

5 

279 

279 

65.00 
68.00 

11 

278 

67.00 

10 

12 

279 

67.00 

3 

267 

10.00 

"  *  Witness  our  hands  this  27th  day  of  May,  1887. 

"  *  H.  C.  Reluer, 
" '  Alba  Brown, 
"'H.  H.  Shaberg, 
"  'Oov/nty  Oommiaaioners  Lancaster  County ^  Neb, 
"'Attest: 

"'O.C.Bell, 

"^Co,  Clerk,  Lancaster  Co.,  NeW 

"That  in  accordance  with  the  appraisement  and  the 
report  made  by  the  said  county  commissioners,  said  railroad 
companies  did,  on  the  31st  day  of  May,  1887,  pay  to  the 
county  treasurer  the  amount  of  said  value  and  appraise- 


636   8UPEEME  COURT  OF  NEBRASKA, 

state  T.  Seott. 

ment,  as  made  by  said  board  of  appnusers,  and  said  ooanly 
treasurer  gave  a  reoeipt  therefor,  and  the  a^unty  clerk  of  said 
county  transmitted  a  duplicate  to  the  commissioner  of  pub- 
lic lands  and  buildings  to  be  entered  on  record,  as  in  other 
cases  of  payments  on  educational  lands,  as  provided  by  said 
act,  which  reoeipt  is  in  words  and  figures  following,  to-wit: 
"'$2,884.60. 

" '  Tbeasubeb's  Office,  Lanoabteb  Co.,  Neb. 
" '  Lincoln,  Neb.,  May  31, 1887. 
"  'Received  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  of  the  Burlington  &  Missouri  River  Railroad 
company  in  Nebraska,  twenty-eight  hundred  and  eighty- 
four  dollars  to  be  applied  as  pay  in  full  for  the  following 
described  lots  and  parts  of  lots  in  the  city  of  Lincoln : 


Lot 
1  .... 
?.      . 

Block. 

280 

280 

Value. 

131.00 
28.00 
28.00 
28.00 
26.00 
22.00 
22.00 
17.00 
13.00 
11.00 
9.00 
9.00 
13.00 
13.00 
17.00 
66.00 
68.00 

Lot 

8 

4 

6 

Block. 
72 

270 

270 

270 

Valtui 

f353.00 
183.00 

3.... 
4.... 

280 

....; 280 

280 

280 

281 

281 

283 

283 

283 

283 

284 

183.00 
1167.00 

fi  .... 

7 

8 

633.00 

Q    ..•« 

8 

8 

483.00 

1  .... 

2  ... 

4 

2 

272 

278 

60.00 
46.00 

3.... 
4.... 
6.... 
6.... 
3    .. 

3 

4 

6 

6 

7 

8 

278 

278 

278 

278 

278 

...  .   278 

46.00 
46.00 
46.00 
46.00 
47.00 

4  .... 

284 

284 

279 

279 

«*  Total... 

47.00 

6.... 

5.... 

10  .... 

12 

11 

12 

8 

278 

279 

279 

267 

i 

i 

60.00 
67.00 
67.00 
10.00 

1419.00 

(2,466.00 
(2.484.00 

" '  Jacob  Rocke, 
*' '  County  Treasurer  Lancaster  Cbunty,  Neb. 
"  ^  Countersigned : 
"'O.  GBell, 

" '  County  Clerk  Lancaster  County ,  NebJ 
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"That  in  compliance  with  the  terms  of  said  act  of  the 
legislature,  complainants  duly  filed  a  plat  of  said  lands  and 
parcels  of  real  estate  so  taken,  with  the  commissioner  of 
public  lands  and  buildings,  on  the  1st  day  of  June,  1887, 
and  requesting  that  he  should  prepare  a  deed  to  be  executed 
by  the  governor  of  the  state  of  Nebraska,  conveying  said 
land  to  said  companies,  and  that  he  should  mark  the  said 
real  estate  as  sold  upon  his  records. 

"That  on  June  10th,  1887,  complainants  were  duly 
notified  by  the  secretary  of  the  board  of  public  lands  and 
buildings  of  the  state  of  Nebraska,  that  by  advice  of  the 
attorney  general  of  the  state  the  said  commissioner  of  pub- 
lic lands  and  buildings,  and  the  said  board  had  decided 
that  said  condemnation  proceedings  were  illegal,  and  that 
the  said  board  should  proceed  to  sell  the  said  real  estate 
r^ardless  of  said  condemnation,  and  revised  to  prepare 
and  have  executed  the  deed  that  the  said  railroad  companies 
were  entitled  to  by  virtue  of  said  condemnation  proceedings 
and  the  payment  of  the  above  appraisement  as  above 
stated ;  that  complainants  are  unable  to  procure  said  con- 
veyance, the  said  commissioner  of  public  lands  and  build- 
ings having  refused  to  prepare  the  same  as  provided  by 
said  act,  and  the  governor  of  said  state  having  refused  to 
execute  the  same,  and  complainants  are  remediless  at  law 
to  save  themselves  from  damages  or  to  oampel  the  convey- 
ance of  said  lots  and  parcels  of  real  estate  condemned  and 
paid  for  as  aforesaid.  Complainants  therefore  pray  that 
a  peremptory  writ  of  mandamus  may  issue  commanding 
the  said  defendant,  Joseph  Scott,  as  commissioner  of  public 
lands  and  buildings,  to  forthwith  prepare  a  deed  for  execu- 
tion by  the  governor,  as  provided  by  said  act  of  the  l^is- 
lature,  and  that  the  governor  be  required  to  execute  and 
deliver  the  same  to  the  complainants,  conveying  the  said 
lots,  lands,  and  parcels  of  real  estate  to  the  complainants 
herein,  and  for  such  other  relief  as  complainants  are  en- 
titled to,  and  for  costs.'' 
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There  is  also  a  stipulation  of  facts  submitted  widi  the 
petition,  as  follows : 

'^  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto — Ist  That  exhibit "  A,'^  hereto  attached,  is 
the  original  application  to  have  the  lots  appraised  as  pre- 
sented to  the  board  of  public  lands  and  buildings  by  J.  W. 
Deweese,  attorney.  2d.  It  is  further  agreed  that  tiie  Chi- 
cago, Burlington  &  Qnincy  Railroad  Company  is  a  foreign 
corporation,  and  transfers  its  suits  in  court  from  the  state 
courts  to .  the  fedend  court  by  reason  thereof.  3d.  That 
Art.  I.  of  the  consolidation  of  the  C,  B.  &  Q»  and  B.  & 
M.  R.  R.  Co.  in  Neb.  provides :  ^  Such  consolidation  should 
be  effected  by  a  sale,  assignment,  and  transfer  tohich  is 
hereby  made  of  the  railroad,  leasehold  rights,  and  rights  of 
action,  contracts,  moneys,  stocks,  franchises,  and  all  other 
property  of  every  description  whatsoever  to  the  C,  B.  & 
Q.  R.  R.  Co.' 

"  T.  M.  Mabquett, 

, '' AUy  far  Platntif. 
"  Wm.  Leese, 

"  Attyfor  Defendant:' 

The  attorney  general  demurs  to  the  application  upon  the 
ground — First,  That  the  relators  have  not  legal  capacity  to 
sue;  and  second,  That  the  facts  stated  in  the  petition  are 
not  sufficient  to  entitle  the  relators  to  the  relief  prayed  for. 

The  cause  was  argued  and  submitted  to  the  court  on 
the  6th  day  of  July,  1887,  and  on  the  same  day  was  exam- 
ined by  the  court,  and  a  decision  agreed  upon,  the  entry, 
made  by  a  member  of  the  court  on  the  consultation  room 
docket  being,  "  July  6th,  writ  denied."  The  court  there- 
upon adjourned  until  the  20th  day  of  September,  1887. 
On  the  2d  day  of  September,  1887,  the  relators  attempted 
to  dismiss  said  cause  by  filing  in  this  court  the  following: 
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^  In  the  Supreme  Court^  State  of  Nebraska. 
^'  The  State  of  Nebraska,  on  ' 
relation  of  the  Burlington  & 
Mo.  River   Railroad  Com- 
Einy  in  Nebraska  and  the 
!jincoln     &     Northwestern 
Railroad  Company, 
vs. 
Joseph  Scott,  Com.  of  Public 
Lands   and   Buildings,  and 
John  M.  Thayer,  Governor. 

'^  Now  comes  the  complainant,  above  named,  and  vol- 
untarily dismisses  the  complaint,  and  application  for  writ 
of  mandamus,  without  prejudice,  this  Sept  2d,  1887. 

"  T.  M.  Marquett, 
"  J.  W.  Deweebe, 
"AUomeyafor  Plaintiff  J' 

The  attorney  general  contends  that  the  relator  could  not 
dismiss  the  case  after  it  had  been  submitted  to  the  court, 
and  now  asks  that  the  attempt  of  the  relators  to  dismiss  be 
disregarded  and  that  judgment  be  rendered. 

Section  430  of  the  code  provides  that,  ^' An  action  may 
be  dismissed  without  prejudice  to  a  future  action.  Fh'd. 
By  the  plaintiff,  before  the  final  submission  of  the  case  to 
the  jury,  or  to  the  court,  where  the  trial  is  by  the  court. 
SeKxmd.  By  the  court,  where  the  plaintiff  fails  to  ap- 
pear on  the  trial.  Third,  By  the  court,  for  want  of  nec- 
essary parties.  Fourth.  By  the  court,  on  the  application 
of  some  of  the  defendants,  where  there  are  others  whom 
the  plaintiff  fails  to  prosecute  with  diligence.  Fifth.  By 
the  court  for  disobedience  by  the  plaintiff  of  an  order  con- 
cerning the  proceedings  in  the  action.  In  all  other  cases 
upon  the  trial  of  the  action  the  decision  must  be  upon  the 
merits." 

This  section  was  copied  verbatim  from  section  372  of  the 
Ohio  code.  The  proper  construction  of  that  section  was  be- 
fore the  supreme  court  of  that  state  in  Beaumont  v.  Herrioky 
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24  Ohio  State,  446,  in  which  it  was  held  that,  ''Where  a 
case  is  submitted  to  the  court  on  a  demurrer  to  the  answer, 
the  ground  of  the  demurrer  being  that  the  answer  does  not 
contain  a  defense,  and  the  demurrer  is  overruled,  the 
plaintiff  cannot,  without  the  leave  of  the  court,  dismiss  his 
action  without  prejudice.  The  submission  of  the  case  on 
the  demurrer  is  a  final  submission  of  the  case  within  the 
meaning  of  section  372  of  the  code,  unless  leave  is  obtained 
to  reply  or  amend."  To  the  same  effect  are  the  following 
cases:  Burlington  B.  R.  Oo.  v.  Sater,  1  Clarke,  421  • 
Dayton  v.  R.  R.  Co.,  11  O.  S.,  497.  Ditch  Oo.  v.  Brad- 
ford,  13  Cal.,  637.  Cunningham  v,  Milwaukee^  13  Wis., 
120.  Livergood  v,  Rhodes,  20  Ind.,  411.  Heinlin  r. 
Chstro,  22  Cal.,  100.  Sweet  v.  MtcheU,  19  Wis.,  524. 
Kenedy  v,  McNickky  2  Brewster,  536.  Harris  v.  Beam,  46 
Iowa,  118.  No  case  has  been  cited  where  under  a  statute 
like  ours  a  plaintiff  as  a  matter  of  right  can  dismiss  his 
action  after  it  has  been  submitted  to  the  court  If  he 
could  do  so  litigation  would  become  interminable,  because 
a  party  who  was  led  to  suppose  a  decision  would  be  adverse 
to  him  could  prevent  such  decision  and  begin  anew,  thus 
subjecting  the  defendant  to  annoying  and  continuous  litiga- 
tion. The  statute,  therefore,  limits  the  right  of  a  plaintiff  to 
dism  iss  to  the  final  submission  of  the  case.  In  the  case  under 
consideration  the  relators  had  set  forth  all  the  facts  upon 
which  they  relied  for  the  writ  and  the  case  was  finally 
submitted  to  the  court,  which  determined  that  the  facts  were 
not  sufficient  to  entitle  the  relators  to  the  relief  prayed  for. 
The  motion  to  dismiss,  therefore,  was  unavailing,  and  the 
judgment  rendered  July  6th  denying  the  writ  will  now  be 
entered  of  record. 

This  action  was  brought  under  Art,  XI.,  Ch.  72,  Comp. 
Stat,  of  1887,  which  provides  as  follows: 

Sea  1.  "Any  railway  company  incorporated  under  the 
laws  of  this  state,  which  shall  have  constructed  its  rail- 
way, or  located,  or  hereafter  may  construct  and  locate,  its 
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grounds  for  stations,  machine  shops,  depot  grounds,  turn- 
outs,- sidetracks,  warehouses,  and  other  appurtenances  to  a 
railroad,  incident  to  its  organization,  across  or  on  any  state 
lands,  as  provided  by  section  105  of  chapter  16  of  the 
Compiled  Statutes  of  Nebraska  of  1885,  may  apply  in 
writing  to  the  board  of  public  lands  and  buildings  for  a 
valuation  and  conveyance  thereof,  filing  with  such  appli- 
cation a  plat  and  description  of  such  lands.'' 

Sec.  2.  "  On  such  application  being  made  the  commis- 
.  sioner  of  public  lands  and  buildings  shall  cause  a  copy  of 
such  application  and  plat  to  be  forwarded  to  the  chairman 
of  the  board  of  county  commissioners,  or  supervisors  of  the 
county  where  such  lands  lie,  and  it  shall  be  the  duty  of 
such  county  commissioners,  or  a  majority  of  them,  or  if  the 
county  is  under  township  organization,  three  of  the  super- 
visors to  be  designated  by  said  board  of  supervisors,  or  a 
majority  of  such  designated  supervisors,  to  view  the  lands 
so  desired  to  be  purchased  by  such  company,  and  return  a 
true  and  correct  value  of  snch  land,  under  oath,  the  ma- 
terial facts  in  which  return  shall  be  communicated  to  such 
board  of  county  commissioners  or  supervisors,  and  entered 
of  record  in  their  proceedings.^' 

Sec.  3.  "After  the  foregoing  proceedings  have  been 
had  the  applicant  to  purchase  shall,  within  ninety  (90) 
days  after  such  appraisement,  pay  to  the  state  treasurer  the 
appraised  value  of  such  lands,  and  shall  then  be  entitled 
to  receive  the  deed  for  the  same  upon  forwarding  the 
proper  evidence  of  such  appraisal  and  receipt  of  the  state 
treasurer  to  the  commissioner  of  public  lands  and  build- 
ings; Provided  further,  That  the  damage  accruing  to  any 
occupant  or  owner,  or  other  person  who  may  reside  or  have 
improvements  on  said  land  previous  to  the  filing  of  such  plat 
or  the  appraisement  of  such  damages,  shall  be  paid  by  said 
railroad  company,  such  dami^es  to  be  determined  either 
by  mutual  agreement  between  the  party  so  owning  or  oc- 
cupying said  lands  and  such  railway  company,  or  by  ap- 
praisement as  in  other  cases." 
41 
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It  will  be  observed  that  the  right  to  condemn  real  estate 
for  right  of  way  under  this  statute  is  restricted  to  corpora- 
tions organized  under  the  laws  of  this  state.  The  C,  B.  & 
Q.  R.  R.  Co.,  therefore,  being  a  foreign  corporation  possesses 
no  rights  under  the  statute.  But  the  C,  B.  &  Q.  R.  R.  Co. 
is  not  entitled  to  the  relief  prayed  for  because  of  another 
reason. 

Sec.  8,  Art.  XI.  of  the  Constitution  provides  that,  "No 
railroad  cor]x>ration,  organized  under  the  laws  of  any  other 
state,  or  of  the  United  States,  and  doing  business  in  this 
state,  shall  be  entitled  to  exercise  the  right  of  enxinent  do- 
main, or  have  power  to  acquire  the  right  of  way  or  real 
estate  for  depot  or  other  uses  until  it  shall  have  become  a 
body  corporate  pursuant  to  and  in  accordance  with  the 
laws  of  this  state.'^ 

This  section  absolutely  prohibits  a  railroad  corporation 
organized  under  the  laws  of  any  other  state  from  acquiring 
the  right  of  way  or  real  estate  for  depot  or  other  uses  until 
it  has  become  a  body  corporate  under  the. laws  of  this  state. 
Stronger  language  could  scarcely  be  used.  This  question 
has  never  before  been  presented  to  this  court 

In  Deitricha  v.  L.  &  N.  W.  R.  R.  Cb.,  13  Neb.,  361,  the 
question  presented  was  whether  the  lessor  or  the  lessee  was 
entitled  to  exercise  the  right  of  eminent  domain,  and  it 
was  held  that  the  lessor — ^the  owner  of  the  road — was  the 
party  entitled  to  exercise  the  right.  In  that  case  the  L.  & 
N.  W.  R.  R.  Co.  was  the  lessor,  a  corporation  organized 
under  the  laws  of  this  state. 

The  question  was  again  before  the  court  in  GattschaJk 
V.  L.  &  N.  W.  R.  R.  Oo.,  14  Neb.,  389,  and  the  ruling 
in  DeUrichs  v.  L.  &  N.  W.  R.  R.  Co.,  13  Neb.,  361,  was 
adhered  to.  The  undeviating  rule  adopted  by  this  court 
is,  not  to  discuss  the  constitutionality  of  a  statute  unless 
the  question  fairly  arises  in  the  case,  and  in  no  case  here- 
tofore presented  to  this  court  has  the  right  of  a  foreign 
corporation  doing  business  in  this  state  to  condemn  right 
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of  way  or  to  acquire  real  estate^r  other  uses  been  pre- 
sented. It  is  apparent,  however,  that  such  foreign  cor- 
poration possesses  no  such  rights.  Our  laws  are  liberal 
in  promoting  the  organization  of  railroad  companies  and 
the  construction  of  railways  in  the  state.  But  such  cor- 
porations must  be  under  our  own  laws — the  creature  of 
our  statutes  and  not  of  the  laws  of  other  states.  It  will 
be  observed  that  in  each  application  for  the  condemna- 
tion of  the  lots  above  described  the  C,  B.  &  Q.  and  the 
L.  &  N.  W.  R.  R.  Co.  are  joined  as  relators.  That  the 
C,  B.  &  Q.,  being  a  foreign  corporation,  is  debarred  from 
the  right  to  the  relief  prayed  for  was  conceded  by  one  of 
the  attorneys  for  that  corporation  on  the  argument.  That 
matter  may,  therefore,  be  dismissed ;  but  can  it  take  as 
lessee  of  the  L.  &  N.  W.  R.  R.?  The  constitution  de- 
clares that  it  shall  not  acquire  right  of  way  or  real  estate 
for  depot  or  other  uses.  If  it  cannot  acquire  these,  it  can 
not  take  by  lease  or  other  means.  It  cannot  do  by  indi- 
rection what  it  is  absolutely  prohibited  from  doing  directly. 
To  be  entitled  to  relief  it  must  organize  under  the  laws  of 
the  state. 

The  demurrer  to  the  petition  is  therefore  sustained^  and 
the  proceedings  dismissed. 

Judgment  aooobdingly. 

The  other  judges  concur. 
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Franexin  W.  Bbooe8;  plaintipp  in  erbor,  v.  Abbir 
e.  dutcheb,  defendant  in  error. 

1.  Slander.:  issues:  evidbitob.  In  an  action  for  damages  for 
defamation  of  character,  when  the  speaking  of  the  words  are 
admitted  and  their  truth  alleged  in  justification,  it  is  error 
without  prejudice  to  permit  a  witness  to  testify  to  the  speaking 
of  words  of  substantially  the  same  meaning  and  import,  and  give 
as  his  understanding  of  the  words  used  the  same  meaning  as  is 
charged  in  the  petition  and  justified  in  the  answer,  that  issue 
being  settled  by  the  pleadings. 

-^-^77^  2.  Error  Without  Frejudioe.  Error  cannot  be  predicated  upon 
the  ruling  of  a  trial  court  admitting  or  excluding  immaterial 
testimony,  when  it  is  apparent  that  no  pr^udioe  could  result  to 
either  party,  whatever  the  ruling  might  be. 

3.  Evidence :  bbptttatiok.  When  a  witness  is  called  for  the 
purpose  of  testifying  to  the  general  reputation  of  a  party  for 
chastity,  his  examination-in-chief  should  be  confined  to  general 
reputation,  and  not  as  to  what  particular  persons,  or  how  many, 
the  witness  may  have  heard  speak  of  the  person  whose  reputa- 
tion is  sought  to  be  attacked. 

4.  InBtructions :  EXCEPnoN&  A  general  exception  to  instruc- 
tions given  is  insufficient.  Each  specific  instruction  which  is 
claimed  to  be  erroneous  must  be  distinctly  pointed  out  and 
specifically  excepted  to. 
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5.  EYidenoe  examined,  and  Held,  To  sustain  the  verdicts 

6.  A  New  Trial  will  not  be  granted  on  the  ground  of  newly  dis- 

covered evidence,  when  such  evidence  is  merely  cumulative. 

7.  Damages  awarded  by  the  jury.  Held,  To  be  excessive. 


Error  to  the  district  court  for  Holt  county, 
below  before  Tiffany,  J, 


Tried 


M.  P.  Kinkaid  {Qevda/nd  &  Meals  with  him),  for  plaint- 
iff in  error. 


M.  F.  Harrington  and  B.  L.  Bnow,  for  defendant  in 
error. 
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Keese,  J. 

The  petition  in  this  case  allied  that  on  or  about  the 
14th  day  of  December,  1885,  at  the  village  of  Atkinson, 
Holt  county,  Nebraska,  plaintiff  in  error,  with  the  intent 
and  purpose  of  injuring  defendant  in  error,  and  in  a  cer- 
tain conversation  which  he  had  concerning  her  in  the  pres- 
ence and  hearing  of  a  number  of  persons,  falsely  and  ma- 
liciously did  speak  and  publish  certain  defamatory  words, 
by  which  he  charged  defendant  in  error  with  being  a 
woman  of  bad  character  for  chastity.  The  particular  alle- 
gation of  the  petition  being,  that  in  said  conversation  he 
made  use  of  the  following  language:  ^'She,^'  meaning  the 
plaintiff,  ^'is  a  whore.''  That  she  is  a  married  woman, 
and  that  she  sustained  damages  in  the  sum  of  $6,000. 

Plaintiff  in  error  filed  an  answer  to  this  petition,  by 
which  he  alleged  the  truth  of  the  charge  claimed  to  have 
been  made  by  him. 

The  cause  was  tried  to  a  jury  and  resulted  in  a  verdict 
in  favor  of  plaintiff,  and  assessing  her  damages  at  the  sum 
of  $3,000.  A  motion  for  a  new  trial  was  made,  which 
being  overruled,  judgment  was  rendered  upon  the  verdict, 
and  plaintiff  brings  error  to  this  court. 

At  the  commencement  of  the  trial  no  question  was  pre- 
sented to  the  court  as  to  the  order  of  trial  and  the  intro- 
duction of  testimony,  or  upon  whom  devolved  the  burden 
of  proof;  defendant  in  error  assuming  the  burden,  and  pro- 
ceeding with  the  trial  as  though  the  allegations  of  the 
petition  were  denied.  Defendant  in  error  was  first  placed 
upon  the  stand,  but  as  no  question  is  presented  with  refer- 
ence to  her  testimony,  it  will  not  for  the  present  be  noticed. 

The  first  question  presented  by  the  brief  of  plaintiff  in 
error  is,  as  to  the  examination  of  one  F.  £.  Havens,  a  wit- 
ness sworn  upon  the  part  of  the  plaintiff.  The  objection 
is,  that  the  witness  was  improperly  permitted  to  testify  as 
to  what  his  understanding  of  the  language  used  by  plaintiff 
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in  error  was — ^his  answer  being,  "  I  understood  from  his 
language  that  she  was  a  very  bad  woman — she  was  a 
whore."  It  was  contended  that  the  testimony  was  im- 
properly received  over  the  objection  of  plaintiff  in  error, 
and  that  the  witness  should  be  confined  to  a  statement  of 
the  language  used  by  plaintiff  in  error,  instead  of  giving 
his  understanding  of  what  that  language  imported.  It  is 
not  necessary  to  inquire  here  whether  this  testimony  would 
have  been  competent  under  conditions  other  than  those 
presented  at  the  time  of  the  trial.  The  allegations  in  the 
petition  were,  that  in  that  conversation  plaintiff  in  error 
charged  defendant  in  error  with  being  a  prostitute. 
This  all^ation  being  admitted,  and  the  truth  of  the  charge 
allied  by  the  answer,  disposes  of  any  necessity  of  proving 
that  the  charge  was  made.  The  answer  of  the  witness  be- 
ing simply  that  he  understoood  from  the  language  used  that 
plaintiff  in  error  intended  to  convey  a  meaning  which  he 
by  his  answer,  and  by  his  whole  defense  upon  the  trial, 
says  he  did  intend  to  convey,  and  which  he  all<^ed  was 
true,  could  not  be  of  any  possible  prejudice  to  him,  even  if 
erroneous,  and,  therefore,  the  judgment  could  not,  for  that 
reason,  be  reversed. 

The  same  observation  may  be  made  as  to  the  testimony 
of  the  witness  Brady,  in  which  he  details  a  conversation 
with  plaintiff  in  error,  whereby  he  informed  the  witness 
that  the  house  of  plaintiff,  being  a  hotel,  was  a  very  unsafe 
place  to  stay,  owing  to  the  fact  that  plaintiff  and  her 
husband  were  liable  to  try  to  "put  up  a  job"  on  those 
who  might  go  there.  The  question  was  asked,  what  kind 
of  a  "job"?  His  answer  was,  "To  get  her  to  sleep  with 
him,  as  I  understood  him  in  his  conversation." 

I.  F.  Moon,  being  called  as  a  witness,  testified  as  to  con- 
versations had  with  plaintiff  in  error,  and  as  to  charges 
made  by  him  against  the  chastity  of  defendant  in  error,  and 
of  his  efforts  to  procure  others  to  go  to  her  house  for  the 
purpose  of  soliciting  illicit  intercourse  with  her,  or  as  waa 


JANUARY  TERM,  1888.  647 

Brooki  Y.  Dnteher. 

expressed  by  the  witness,  "Of  testing  her  character/'  On 
cross-examination,  the  witness  was  asked  if  he  knew  the 
general  reputation  of  the  house  kei)t  by  defendant  in  error 
about  the  time  of  the  commencement  of  this  action?  He 
answered,  "  I  do  not/'  He  was  then  asked  to  state  if  he  did 
not^  several  times  before  the  commencement  of  this  action, 
ask  Mr.  Brooks  (plaintiff  in  erro;*)  if  he  was  getting  much 
down  at  the  Commercial  House  when  he  was  boarding 
there?  This  was  objected  to  as  incompetent  and  imma- 
terial, and  the  objection  was  sustained.  This  ruling  of 
the  court  is  now  assigned  for  error. 

We  can  see  no  error  in  the  decision.  The  answer,  whether 
in  the  affirmative  or  negative,  could  have  had  no  effect 
upon  the  cause,  or  tend  either  one  way  or  the  other  to 
increase  or  diminish  plaintiff's  defense.  It  was  shown  by 
the  testimony  that  plaintiff  in  error  had  boarded  at  the 
house  of  defendant  in  error.  The  conversation  as  detailed 
by  the  witness  showed  that  charges  of  unchastity  were  very 
frequently  made  against  her  by  plaintiff  in  error.  The 
simply  asking  of  the  question  was  wholly  unimportant, 
and  the  answer  of  plaintiff  in  error  thereto  could  not,  in 
any  view  of  the  case,  have  been  admissible.  The  ruling 
was  therefore  correct. 

One  James  Cross  was  called  as  a  witness  by  plaintiff  in 
error  in  his  defense,  and  testified  in  substance  that  about 
five  years  before  the  trial  he  boarded  with  defendant  in 
error  in  the  village  of  Bazile  Mills;  that  upon  one  occa- 
sion during  the  absence  of  the  husband  of  defendant  in 
error,  he  came  into  the  house,  and  was  reading  a  paper ; 
that  she  came  in,  sat  down  by  him,  and  began  to  "knock" 
her  knees  against  his,  when  he  pinched  them,  and  that 
she  threw  the  bedroom  door  open,  went  in  and  laid 
down  upon  the  bed;  that  he  went  into  the  room  where 
she  was  lying,  and  made  an  improper  proposal  to  her, 
which  was  resented  with  considerable  force  by  her,  the 
language  of  the  witness  being,  "She  kicked";  that  the 
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next  morning  when  he  went  to  breakfast  she  asked  him 
what  he  would  give  her  to  settle  it^  and  not  say  anything 
to  her  husband  about  it,  and  that  he  told  her  he  would  not 
give  her  anything.  The  question  was  then  asked,  if  he 
stated  why  he  would  not?  This  was  objected  to  as  incom- 
petent and  immaterial,  and  the  objection  was  sustained. 
He  was  then  asked  to  state  the  conversation  in  reference  to 
the  matter  of  settlement,  and  upon  objection  being  made 
the  testimony  was  excluded.  The  rulings  of  the  court 
were  excepted  to  and  are  assigned  for  error. 

The  issues  presented  by  the  pleadings  were  as  to  the 
truth  or  falsity  of  the  charge  of  unchastity  made  by  plaint- 
iff in  error.  The  witness  Cross  was  evidently  introduced 
for  the  purpose  of  sustaining  this  charge.  It  was  compe- 
tent, for  that  purpose,  for  him  to  testify  to  any  facts  which 
would  tend  to  prove  the  defense.  This  he  did  without 
objection,  but  it  was  wholly  immaterial  to  inquire  as  to 
what  reasons  he  may  have  offered,  or  as  to  what  might 
have  occurred  at  a  subsequent  time,  having  no  reference  to 
the  question  under  inquiry.  Plaintiff  in  error  offered  to 
prove  by  the  witness  that  a  warrant  was  issued  by  the  pro- 
curement of  defendant  in  error ;  that  he  was  pursued  by  an 
officer  and  arrested  in  Dakota  territory,  and  compelled  to 
pay  1^50.00  and  the  costs  of  prosecution  in  order  to  avoid 
arrest.  But  no  proof  was  offered,  even  had  it  been  com- 
petent, to  show  any  connection  of  defendant  in  error  with 
the  alleged  settlement,  and  of  which  she  had  previously 
testified  she  had  no  knowledge. 

One  John  Williamson  was  called  as  a  witness  for  plaint- 
iff in  error  and  interrogated  as  to  the  general  reputation  of 
defendant  in  error  for  chastity  while  she  resided  in  Creigh- 
ton,  some  four  years  prior  to  the  time  of  the  trial ;  and 
upon  being  asked  if  he  was  acquainted  with  her  general 
reputation  for  chastity  in  the  town  and  vicinity  of  Creigh- 
toQ,  his  answer  was,  that  he  did  not  think  he  had  ever 
heard  "  most  of  the  people  say  anything  about  it."     He  was 
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again  requested  to  answer,  by  saying  "Yes''  or  "No,"  as 
to  whether  he  was  acquainted  with  such  reputation.  His 
answer  was,  "  I  would  have  to  say  no,  because  I  have  never 
talked  with  most  of  the  people/'  He  was  then  asked  what 
the  "community  at  large,  in  the  town  of  Creighton,  said 
as  to  the  reputation  of  this  woman  as  to  chastity?"  His 
answer  was, "  I  could  not  answer  that,  because  I  had  enough 
to  look  after  without  that."  He  was  then  asked,  "  What 
did  the  people  generally  consider  this  woman  to  be?  Did 
you  know  what  her  general  reputation  was  for  chastity  at 
the  time  you  lived  there?"  His  answer  was,  "I  don't 
know  as  I  know  of  my  oyrn  accord  at  all."  Defendant 
in  error  then  objected  to  the  witness  testifying,  because  he 
was  incompetent  to  testify,  and  the  objection  was  sustained, 
but  no  exception  was  taken.  He  was  then  asked  to  state 
if  he  knew  anything  of  his  own  knowledge  in  r^ard  to 
her  character  for  chastity  at  the  time  she  lived  at  Creigh- 
ton. His  answer  was,  "I  do  not."  Upon  being  ques- 
tioned as  to  his  knowledge^  of  her  general  reputation  at  the 
town  of  Atkinson,  where  she  resided  at  the  time  of  the 
trial,  witness  answered  that  he  knew  nothing  of  her  repu- 
tation while  at  Atkinson,  except  what  he  had  heard  outside 
of  the  town.  He  was  then  asked  what  he  h^  heard  coming 
from  the  parties  that  had  resided  at  Atkinson.  Objection 
was  made  upon  the  ground  that  the  witness  had  not  shown 
himself  competent,  and  the  objection  was  overruled.  With- 
out requiring  an  answer  to  this  question  from  the  wit- 
ness, plaintiff  in  error  then  offered  to  prove  by  him  that 
he  had  heard  various  parties  residing  in  the  town  of  Atkin- 
son talk  about  the  reputation  of  defendant  in  error  as  to 
chastity.  No  objection  was  made,  and  no  ruling  had. 
The  next  question  propounded  was,  "  How  many  persons 
have  you  heard  speak  upon  the  question  of  h^  chas- 
tity residing  in  the  town  of  Atkinson?"  This  was 
objected  to  as  incompetent,  and  objection  was  sustained, 
and  for  the  first  time  during  the  examination  of  the  witness 
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an  exception  was  noted.  It  is  clear  that  the  witness  had 
not  shown  himself  competent  to  testify  upon  the  subject  of 
tiie  general  reputation  of  defendant  for  chastity  in  the  com- 
munity in  which  she  bad^  or  then  resided.  That  being  true^ 
as  was  evidently  conceded  by  plaintiff  in  error  by  the  courae 
of  the  examination,  it  became  incompetent  to  interrogate  him 
as  to  how  many  persons  he  had  heard  speak  upon  the  ques- 
tion of  her  chastity  while  residing  in  the  town  of  Atkinson — 
First,  by  reason  of  the  witness's  previous  declaration  that 
he  knew  nothing  at  all  upon  that  subject;  and  second,  bj 
the  well  known  rule  that  when  a  witness  is  called  for  the 
purpose  of  impeachment,  his  testimony  must  be  confined 
to  the  general  reputation  of  the  person  sought  to  be  im- 
peached, leaving  to  the  cross-examination  the  matter  of 
testing  his  knowledge  of  such  reputation. 

Objection  is  made  to  the  instructions  given  to  the  jury 
by  the  trial  court.  The  instructions  are  somewhat  lengthy^ 
and  written  in  consecutively  numbered  paragraphs,  as 
required  by  section  65  of  chapter  19  of  the  Compiled  Stat- 
utes. No  exception  was  taken  to  any  of  them,  but  at  the 
close  the  following  memorandum  is  made,  to-wit,  ''The 
defendant  excepts  to  each  and  every  one  of  the  above  in- 
structions separately."  These  exceptions  are  clearly  insnf^ 
ficient  to  permit  an  examination  of  the  instructions. 

In  Dodge  v.  The  People^  4  Neb.,  220,  a  similar  question 
was  presented  to  this  court,  and  in  the  opinion,  written  by 
the  present  chief  justice,  the  following  language  occurs : 
"  The  plaintiff  excepted  to  the  instructions  given  by  the 
court  on  its  own  motion  in  these  words:  'To  this  charge^ 
and  every  part  thereof,  the  defendant  then  and  there  ex- 
cepted.' This  is  a  general  exception.  The  rule  is  well 
settled  in  this  court  that  each  specific  portion  of  in- 
structions which  is  claimed  to  be  erroneous  must  be  dis- 
tinctly pointed  out  and  specifically  and  pointedly  excepted 
to.  Mclieady  v.  Bogers,  1  Neb.,  124.  Strader  v.  WkUe, 
2  Id.,  360.     Sohryver  v.  Hawkea,  22  Ohio  State,  308/* 
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In  Strader  v.  White^  it  appears  that  the  ground  of  error 
alleged  was,  ^^  That  the  court  erred  in  the  charge  and  in- 
structions given  to  the  jury  on  the  trial  of  said  action."  In 
the  opinion  written  by  Judge  Lake,  it  appears  that  the 
exception  to  the  instructions  was  as  follows:  '^To  the 
giving  of  such  charge  and  instructions  by  the  court^  the 
defendants,  F.  E.  and  G.  F.  White,  by  their  counsel, 
except."  In  writing  the  opinion,  he  says :  "  Now  there 
are  several  pro|)08itions  of  law  contained  in  this  instruction 
to  which  no  objection  is  urged,  and  which  it  is  conceded 
state  the  law  correctly.  Where  this  is  the  case,  it  is  well 
established  in  practice  that  a  general  exception  to  the 
whole  charge  will  be  unavailing,  even  though  some  of  the 
propositions  contained  in  it  be  untenable.  Each  specific 
portion  which  is  claimed  to  be  erroneous  must  be  distinctly 
pointed  out  and  specifically  excepted  to."  See  also,  Nyce 
V.  Shaffer,  20  Neb.,  607.  Weir  v.  B.  &  M.  Railroad,  19 
Id.,  212.     Maxwell's  Pleading  and  Practice,  432,  note. 

As  has  been  oflen  said  by  this  and  other  courts,  common 
fairness  to  a  trial  court  requires  that  his  attention  should 
be  called  to  the  objectionable  instructions,  if  any,  by  an 
exception  thereto,  in  order  that  such  error  may  be  corrected 
before  the  cause  is  finally  submitted  to  the  jury.  It  seema 
to  be  conceded  that  a  part  of  the  instructions  given  cor- 
rectly state  the  law.  The  general  exception  was  therefore 
unavailing. 

It  is  next  insisted  that  the  verdict  is  against  the  clear 
weight  of  the  testimony.  We  have  carefully  examined  all 
the  testimony  in  the  case,  and  cannot  so  hold.  There  was 
sufficient  to  sustain  the  finding  of  the  jury  that,  prior  and 
at  the  time  of  the  speaking  of  the  slanderous  words,  defend- 
ant in  error  with  her  husband  was  occupying  a  building 
known  as  the  Commercial  Hotel,  in  the  village  of  Atkin- 
son, owned  by,  and  under  a  lease  from,  plaintiff  in  error; 
that  at  that  time  the  reputation  of  defendant  in  error  for 
chastity  was  not  questioned  in  the  community  in  which  she 
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resided;  that  some  difficulty  arose  between  plaintiff  and 
defendant,  and  that  plaintiff  conceived  the  idea  of  termin- 
ating the  lease ;  that  in  order  to  do  so  he  circulated  the 
report  against  her  chastity,  the  result  of  which  would  be  to 
diminish  the  patronage  of  the  house  and  render  it  unprofit- 
able to  the  tenants;  that  actions  were  instituted  for  posses- 
sion of  the  property,  in  which  plaintiff  was  unsuocessM; 
that  he  sought  to  array  the  citizens  of  the  village  against 
defendant  by  the  insinuation  that  such  an  establishment  as 
the  house  occupied  by  her  should  not  be  tolerated  by  the 
community,  and  that  defendant's  character  for  chastity  was, 
prior  to  that  time,  good. 

It  is  true  that  the  testimony  upon  the  question  of  her 
chastity  was  somewhat  conflicting ;  yet  there  was  not  only 
sufficient  to  warrant  the  jury  in  finding  the  charge  was 
untrue,  but  that  it  was  maliciously  made.  In  a  case  of 
such  a  conflict  as  is  here  presented,  the  jury  must  be  the 
sole  judge  of  the  weight  of  the  testimony  and  of  the  cred- 
ibility of  the  witnesses.  The  verdict  cannot  for  that  reason 
be  molested. 

Upon  the  hearing  of  the  motion  for  a  new  trial  a  num- 
ber of  affidavits  were  submitted  by  which  newly  discovered 
evidence  was  sought  to  be  shown.  These  affidavits  were 
not  copied  by  the  clerk  in  making  up  the  record,  but  the 
originals  are  included  in  the  transcript,  some  of  which  are 
legibly  written,  others  are  not.  These  affidavits  may  be 
disposed  of  generally,  by  the  remark  that  all  the  testimony 
which  it  is  claimed  was  discovered  was  cumulative,  bearii^ 
directly  upon  the  propositions  or  questions  submitted  to 
the  jury  upon  the  testimony  of  the  witnesses  examined  on 
the  trial  The  particular  defense  presented  being  the  truth 
of  the  alleged  slanderous  words,  the  principal  testimony 
introduced  upon  the  trial  by  plaintiff  in  error  was  for  the 
purpose  of  establishing  that  defense.  Among  the  w^itnes- 
ses  examined  we  will  mention  John  G.  Williamson,  James 
Cross,  W.  R.  Williams,  and  William  F.  Jamison. 
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The  witness  Williamson  testified  as  follows : 

"Q.  State,  if  you  know  anything,  of  your  own  knowl- 
edgCj^  in  r^ard  to  her  character  for  chastity,  at  the  time 
she  lived  in  Creighton?    A.     I  do  not/' 

After  the  verdict  an  affidavit  was  filed  by  him,  in  which 
he  sets  out  his  knowledge  of  facts  concerning  the  general 
reputation  of  defendant  in  error  for  chastity  during  her 
residence  in  Creighton,  and  also  during  her  residence  in 
Atkinson,  which  is  in  language  not  proper  to  be  here 
quoted.  This  alleged  newly  discovered  testimony  must 
have  been  known  by  him  at  the  time  he  testified,  and  if 
true  he  must  have  testified  fidsely  in  order  to  avoid  its 
narration,  or  his  affidavit  was  an  after-thought. 

The  witness  Cross  testified  that  he  knew  the  general 
reputation  of  defendant  in  error  for  chastity  at  the  time 
she  lived  in  Creighton,  and  that  it  was  bad,  and  therefore 
the  whole  weight  of  his  testimony  upon  that  question  was 
before  the  jury,  and  which  they  seemed  not  to  have  believed. 
In  his  affidavit  he  states  that  one  George  Davis,  of  Mor* 
relville,  Knox  county,  Nebraska,  and  one  Schlater,  who 
resided  in  Creighton,  in  the  same  county,  had.  given  him 
certain  information  as  to  what  they  had  seen  and  heard 
concerning  defendant  in  error.  The  affidavits  of  those  two 
gentlemen  were  not  presented,  and  therefore  the  affidavit  of 
Cross,  being  hearsay,  is  not  credited.  Hilliard  on  New 
Trials,  514. 

W.  R.  Williams  was  introduced  as  a  witness  for  the 
defense.  On  his  direct  examination  he  was  asked  the  fol- 
lowing question:  ''Are  you  acquainted  with  the  general 
reputation  of  the  plaintiff  in  this  action,  as  to  her  chastity, 
in  the  community  in  which  she  lives?''  To  which  he 
made  answer,  "  No,  I  ain't  acquainted."  Aiter  the  verdict 
was  rendered,  he  made  an  affidavit,  which  was  attached 
to  the  motion  for  a  new  trial,  in  which  he  stated  that  he 
resided  in  the  town  of  Atkinson,  and  that  in  the  year  1885, 
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and  prior  to  the  oommenoement  of  the  suity  he  was 
acquainted  with  the  defendant  in  error,  and  that  he  heard 
a  great  number  of  men,  other  than  defendant's  husband, 
say,  within  a  year  prior  to  the  filing  of  the  affidavit,  that 
they  had  had  sexual  intercourse  with  her.  If  this  was 
true  his  testimony  must  have  been  corruptly  fal^,  for  if 
he  had  been  sufficiently  acquainted  with  the  reputation  of 
defendant  in  error  as  to  have  heard  ^'a  great  number  of 
men  "  say  they  had  sexual  intercourse  with  her,  this  would 
have  been  sufficient  to  have  justified  him  in  answering 
that  he  was  acquainted  with  her  reputation  for  chastity; 
especially  so  when  the  number  of  inhabitants  of  the  village 
of  Atkinson  at  that  time  is  taken  into  consideration.  In 
addition  to  this,  the  witness,  apparently  not  satisfied  with 
the  discrepancy  existing  between  his  affidavit  and  his  tes- 
timony, voluntarily  disgraced  himself  by  saying,  under 
oath,  that  he  had  had  intercourse  with  the  defendant,  for 
which  he  paid  the  sum  of  $2.  In  addition  to  the  fact  that 
the  facts  stated  in  the  affidavit  would  be  simply  cumula- 
tive and  not  ground  for  a  new  trial,  a  fair  insight  into  the 
character  o£  this  witness  is  given  by  his  apparent  willing- 
ness to  make  public  the  &ct  of  his  own  perjury  and  his 
own  shame. 

Upon  this  whole  question  of  newly  discovered  evidence 
it  must  be  sufficient  to  say  generally,  that  a  new  trial  will 
not  be  granted  upon  the  ground  of  newly  discovered  evi- 
dence, when  such  evidence  is  merely  cumulative,  unless 
the  new  evidence  is  sufficient  to  render  clear  what  was 
before  doubtful.  Botar  v.  TTiSiaww,  14Neb.,389.  Schreoh- 
engast  v.  Ealy,  16  Id.,  510.  HdUiday  v.  Brigga^  15  Id.-, 
219.  Scofield  v.  Brown^  7  Id.,  224.  Applying  this  rule 
construed  in  its  most  liberal  form  for  plaintiff  in  error,  it 
is  quite  evident  that  should  all  the  witnesses  whose  affida- 
vits are  presented  appear  in  court  and  testify  to  the  com- 
petent facts  therein  stated,  and  be  contradicted  as  they  are 
by  the  testimony  of  other  witnesses,  no  different  result 
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oould  be  obtained  growing  out  of  such  testimony.  It 
carries  upon  its  face  the  blemish  of  being  either  false^  or 
given  by  persons  destitute  of  all  the  nobler  instincts  of  our 
<x>mmon  humanity,  and,  therefore,  in  no  degree  entitled  to 
credit.  There  was  no  error,  therefore,  in  the  decision  of  the 
district  court  in  overruling  the  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 

After  the  testimony  had  been  closed,  and  each  party  had 
rested,  plaintiff  in  error  asked  the  "  privilege  under  the 
pleadings  to  have  the  opening  and  closing  to  the  jury." 
Upon  objection  by  defendant  in  error,  the  request  was  re- 
fused, to  which  plaintiff  in  error  excepted,  and  of  which  he 
now  complains.  In  this  there  was  no  error^  The  order 
of  trial  in  this  respect  is  fixed  by  section  283  of  the  civil 
code,  the  sixth  clause  of  which  is:  "The  parties  may  then 
submit  or  argue  to  the  jury.  In  the  arguments,  the  party 
required  first  to  produce  his  evidence  shall  have  the  open- 
ing and  conclusion."  From  the  record  it  appears  that  de- 
fendant in  error  first  produced  her  evidence.  This  was 
without  objection  from  plaintiff  in  error,  and  he  must  be 
held  to  have  consented  to  the  order  of  trial.  See  also 
Vifquain  v.  Finchy  15  Neb.,  606. 

The  next  contention  of  plaintiff  in  error  is,  that  the  dam- 
ages awarded  by  the  verdict  are  excessive  and  were  given 
under  the  influence  of  passion  and  prejudice.  We  can  see 
nothing  in  the  record  which  would  indicate  that  the  verdict 
was  the  result  of  either  pa^ion  or  prejudice,  and  it  would 
not  for  that  reason  be  molested.  But  we  are  of  the  opin- 
ion that,  in  the  estimation  of  the  damages,  the  jury  failed 
to  take  into  consideration  some  elements  which  they  should 
have  considered,  and  for  that  reason  the  verdict  is  greater 
than  was  warranted  under  all  the  circumstances  of  the  case, 
as  proven  by  the  evidence  on  the  trial.  For  this  reason 
the  judgment  of  the  district  court  will  be  reversed  and  a 
new  trial  granted,  unless  the  defendant  in  error  file  a 
remittitur  of  one  thousand  dollars  within  thirty  days  from 
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this  date.  In  case  such  remittitur  is  filed  the  judgment  of 
the  district  court  will  be  modified  and  affirmed  for  the  sum 
of  two  thousand  dollars. 

Judgment  accordingly. 
The  other  judges  concur. 
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'^E~m\      Joseph  P.  Hays,  appellant,  v.  Thomas  Mercier  et 
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1.  Appeal:  motion  fob  new  trial:  bill  of  ezceftionb. 
Where  plaintiff  filed  his  petition  in  equity  in  the  district  coarl^ 
and  to  "which  defendant  presented  a  demnrrer,  the  ground  of 
demurrer  heing  that  the  petition  did  not  state  the  facts  suffi- 
cient to  constitnte  a  canse  of  action,  and  snch  demarrer  heing 
sustained,  it  was  held  that  neither  a  motion  for  a  new  trial  nor 
hill  of  exceptions  was  necessary  in  order  to  ohtaln  a  review  in 
the  sapreme  court  hy  appeal. 

%  ICechanic's  Lien :  AFFiDAvrr.  An  affidavit  for  a  meehanic'a 
lien  in  the  following  form: 
"Static  of  Nebraska,  1 
Chase  County.  j 
*'  J.  P.  Hays,  heing  first  duly  sworn,  on  his  oath  says,  that  th» 
foregoing  account  of  work,  lahor,  and  skill  is  a  true  and  eorrect 
account  of  the  work,  labor,  and  skill  done  and  performed  and 
furnished  hy  this  affiant  for  the  said  Thomas  Mercier,  under  a 
verbal  contract  for  the  erection  of  a  storehouse  building  for  the 
said  Thomas  Mercier,  upon  the  following  described  lot,  piece,  or 
parcel  of  land,  viz. :  Lot  number  one  in  block  number  four  in 
the  town  of  Imperial,  Chase  county,  Nebraska,  according  to  the 
recorded  plat  and  survey  of  said  town,  now  of  record  in  the  office 
of  the  county  clerk  of  said  county.  And  this  affiant  further 
says  that  he  has  and  does  hereby  claim  a  lien  on  the  said  prem-^ 
ises  as  above  described  for  the  full  amount  of  his  said  acooont 
for  labor,  work,  and  skill,  to-wit,  the  sum  of  $161.50,  together 
with  interest  thereon  at  the  rate  of  7  per  cent  per  annum  from 
this  date,  and  further  affiant  says  not"  Held,  Sufficient  when 
assailed  by  demurrer. 
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Appeal  from  the  district  court  of  Chase  conniy.  Tried 
below  before  Cochran,  J. 

a  W.  Meeker  {E.  W.  Metcalfe  with  him),  for  appellant^ 
cited :  Origgs  v.  LePoidetnn,  1 1  Neb.,  385.  Hardy  v.  MiUer,, 
Id.,  395.  Bourgette  v.  Hahinger,  30  Ind.,  304.  Great 
Western  Mnfg.  Oo.  v.  Hunter  Brothers,  15  Neb.,  32.  JDoo- 
Httle  V.  Plmtz,  1 6  Id.,  1 53.  Peck  v.  Hensley,  21  Ind.,  344. 
Manly  v.  Downing y  15  Neb.,  637.  Kneeland  Mechanic's- 
Lien,  Sec.  269. 

Henry  F.  Williams,  for  appellees,  cited :  Kneeland,  27^ 
221.  Grant  v.  Vanderoook,  57  Barb.,  165.  MvMoon  v. 
PiU,  54  N.  Y.,  269.  Anderson  v.  Knudsen,  33  Minn., 
172.  Rv^g  V.  Hoover,  28  Id.,  404.  Davis  v.  Livingston,, 
29  Cal.,  283. 

Reese,  J. 

This  action  was  commenced  in  the  district  conrt  of  Chase- 
county,  and  was  for  the  foreclosure  of  a  mechanic's  lien.  The 
action  is  against  Thomas  Mercier,  as  owner  of  the  property, 
and  Mary  J.  Mercier.  John  M.  H.  Hooker  and  Hannibal  H.. 
Whitman  are  made  defendants,  as  owners  of  some  interest  in 
the  property.  Hooker  filed  his  separate  answer  setting  up  a 
mechanic's  lien  as  sub-contractor.  Thomas  Mercier  and 
Mary  J.  Mercier  filed  a  general  demurrer  to  the  petition. 
The  demurrer  was  sustained  and  plaintiff's  cause  dismissed, 
from  which  he  appeals  to  this  court. 

Since  the  filing  of  the  case  in  the  supreme  court,  Thomas- 
and  Mary  Mercier  appeared  specially,  and  filed  their  ob- 
jections to  the  jurisdiction  of  the  court.  This  objection  is- 
based  upon  four  alleged  causes  :  '^  First.  No  exception  was- 
taken  to  the  decision  of  the  court  in  which  the  cause  was^ 
tried  at  the  time  the  judgment  was  rendered,  nor  at  any 
time.  Second,  No  bill  of  exceptions  is  on  file  in  this  cause. 
42 
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Third.  No  relief  was  asked  by  appellant  in  the  district 
court.  Fourth.  No  motion  for  a  new  trial  was  filed  in 
the  district  court." 

As  to  the  first  exception^  that  no  exception  was  taken  to 
the  decision  of  the  court,  we  find  it  is  not  sustained  by  the 
record,  from  which  we  quote  the  following:  "This  cause 
having  been  submitted  to  the  court  on  the  demurrer  to  the 
petition,  on  consideration  thereof  the  court  does  sustain  the 
same  so  far  as  it  relates  to  the  mechanic's  lien,  and  the 
plaintifi^  not  desiring  to  prove  his  daim  as  to  the  account 
set  up  in  the  said  petition,  and  not  desiring  to  amend  his 
petition,  it  is  ordered  by  the  court  that  said  action  be  dis- 
missed, and  that  defendant  recover  from  the  plaintiff  his 
costs  herein  expended  and  taxed  at  $7.33,  to  all  of  which 
ruling  of  the  court  in  sustaining  said  demurrer  plaintiff 
then  and  thereupon  duly  excepted."     This  was  sufficient 

As  to  the  second  ground  of  objection,  that  there  is  no 
bill  of  exceptions  filed  in  this  case,  it  must  be  sufficient  to 
say  that  none  is  required. 

The  third  ground  of  objection  is  not  sustained  by  the 
record.  It  can  serve  no  important  purpose  to  quote  the 
petition  at  length,  but  we  find  in  it  the  allegation  of  the 
essential  facts,  the  usual  prayer  for  an  accounting,  and  that 
the  "  amount  found  due  be  declared  a  lien  upon  the  prop- 
erty described,  in  case  the  amount  found  due  is  not  paid 
within  a  time  to  be  fixed  by  the  court,  that  the  premises  be 
sold,  and  the  proceeds  be  applied  to  its  payment,  and  such 
other  and  further  relief  as  equity  and  justice  may  require." 

As  to  the  fourth  ground,  no  motion  for  a  new  trial  was 
necessary. 

The  objection  to  the  jurisdiction  of  the  court  is,  there- 
fore, overruled. 

The  all^ations  of  the  petition  filed  in  the  district  court 
were  to  the  effect  that  plaintiff  had  performed  certain  work 
for  defendant  in  the  construction  of  a  building  upon  lot 
one  in  block  four  in  the  original  town  of  Imperial;  that 
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the  total  value  of  the  services  rendered  was  $411.18;  that 
there  had  been  paid  thereon  the  sum  of  $249.61 ;  that  a 
balance  of  $161.67  remained  unpaid.  It  was  alleged  that 
this  work  was  performed  under  and  by  virtue  of  a  verbal 
contract  with  the  defendant,  the  owner  of  the  building,  for 
the  same,  and  that  the  necessary  affidavit  had  been  filed  in 
the  office  of  the  county  derk  by  which  to  perpetuate  the 
lien.  The  petition  seems  to  contain  all  the  averments 
which  could  be  required  in  a  case  of  this  kind.  But  it  is 
claimed  that  the  affidavit  for  the  mechanic's  lien,  filed  in 
the  office  of  the  county  clerk,  was  insufficient.  This  affi- 
davit is  as  follows: 

*'  State  of  Nebraska,  1 
Chase  County.        j  ^' 

^' J.  P.  Hays,  being  first  duly  sworn,  on  his  oaih  says 
that  the  foregoing  account  of  work,  labor,  and  skill  is  a 
true  and  correct  account  of  the  work,  labor,  and  skill  done 
and  performed  and  furnished  by  affiant  for  the  said 
Thomas  Mercier,  under  a  verbal  contract  for  the  erection 
of  a  storehouse  building  for  said  Thomas  Mercier  upon 
the  following  described  lot,  piece,  or  parcel  of  land,  viz. : 
Lot  number  one  in  block  number  four  in  the  town  of  Im- 
perial, Chase  county,  Nebraska,  according  to  the  recorded 
plat  and  survey  of  said  town  now  of  record  in  the  office  of 
the  county  clerk  of  said  county,  and  that  this  affiant  further 
says  that  he  has  and  does  hereby  claim  a  lien  on  the  said 
premises  as  above  described  for  the  whole  amount  of  his 
said  account  for  labor,  work,  and  skill,  to-wit,  the  sum  of 
$161.57,  together  with  interest  at  the  rate  of  7  per  cent 
per  annum  to  this  date,  and  further  affiant  says  not.'' 

This  affidavit  is  subscribed  and  sworn  to  in  the  usual 
form.  The  account  is  attached  to  the  affidavit  showing 
the  debits  and  credits  thereon. 

As  we  understand  the  case  presented,  defendant  offers 
but  one  objection  to  the  affidavit,  and  that  is,  that  it  is  not 
allied  therein  that  Thomas  Mercier  was  the  owner  of  the 
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property  upon  which  the  labor  was  bestowed.  The  recitals 
of  the  affidavit  are,  that  the  labor  was  furnished  to  said 
Thomas  Mercier,  under  a  verbal  contract  for  the  erection 
of  the  storehouse  building  for  said  Thomas  Merder  upon 
the  lot  therein  described.  As  has  been  frequently  said  by 
this  court,  the  mechanic's  lien  law  of  this  state  is  a  remedial 
statute,  and  must  be  liberally  construed  in  furtherance  of 
justice.  The  demurrer  admitted  all  the  material  allegations 
of  the  petition,  .the  ownership  of  Merder  being  therein  al- 
lied is  admitted  of  record,  and  the  only  question  to  be 
here  considered  is  whether  or  not,  as  between  the  parties 
to  the  contract,  it  is  necessary  that  the  affidavit  by  which 
a  lien  is  sought  to  be  perpetuated  should  contain  the  aver- 
ment that  the  person  with  whom  the  contract  was  made 
and  for  whom  the  labor  was  performed  was  the  owner  of 
the  property  against  which  the  lien  is  sought  to  be  estab- 
lished. 

Section  3  of  chapter  64  of  the  Compiled  Statutes  of  1885, 
entitled  ''  Mechanics'  and  Laborers'  Liens,''  is  in  part  as 
follows :  ^'  Any  person  entitied  to  a  lien  under  this  chapter 
shall  make  an  account  in  writing  of  the  items  of  labor, 
skill,  machinery,  or  materials  furnished,  or  either  of  them 
as  the  case  may  be,  and  afler  making  oath  thereto,  shall, 
within  four  months  of  the  time  of  performing  such  labor 
and  skill,  or  furnishing  such  machinery  or  material,  file  the 
same  in  the  county  clerk's  office  of  the  county  of  which 
such  labor,  skill,  and  materials  shall  have  been  furnished, 
which  account  so  made  and  filed  shall  be  recorded  in  a 
separate  book  to  be  provided  by  the  clerk  for  that  purpose, 
and  shall  from  the  commencement  of  such  labor  or  the  fur- 
nishing of  such  materials  for  two  years  after  the  filing  of 
such  lien,  operate  as  a  lien  on  the  several  descriptions  of 
such  structures  and  buildings  and  the  lots  on  which  they 
stand,  as  in  the  first  section  in  this  chapter  named." 

While  it  would  no  doubt  be  good  practice  in  an  affidavit 
for  a  mechanic's  lien  to  make  the  direct  averment  that  the 
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person  with  whom  the  contract  was  made  was  the  owner 
of  the  property ;  yet  we  find  nothing  in  the  statnte  which 
would  require  a  technical  averment  as  to  such  ownership. 
The  language  of  the  law  is^  '^  that  the  person  entitled  to  a 
lien  shall  make  an  account  in  writing  of  the  items  o^  his 
labor,  skill,  machinery,  or  materials,  and  after  making 
oath  thereto,^'  that  is  to  the  account,  '^  shall  file  the  affida^- 
yity^'  or  rather  the  account  so  verified,  ^*  in  the  office  of  the 
county  derk/'  It  is  true  that  the  allegation  of  ownership 
is  an  essential  averment  to  the  maintenance  of  the  action^ 
But  this  averment,  in  our  opinion,  is  required  only  in  the 
petition  for  the  foreclosure  of  the  lien.  The  petition  in 
this  case  contains  all  necessary  averments  upon  this  subt- 
ject.  To  the  petition  alone,  then,  when  assailed  by  de- 
murrer, must  we  look. 

While  it  is  not  our  purpose  to  dispose  of  this  case  on 
that  ground,  yet  we  feel  inclined  to  remark,  that  the  question 
here  presented  cannot  properly  arise  upon  demurrer,  but 
must  be  a  question  of  the  admissibility  of  the  evidence  upon 
which  the  lien  is  sought  to  be  foreclosed.  Waiving  this 
oonsideration,  however,  we  hold  that  the  affidavit  was  suf- 
ficient, and  the  demurrer  should  have  been  overruled. 

The  judgment  of  the  district  court  is  reversed,  and  the 
<»iise  is  remanded  for  further  proceedings  according  to  law. 

Bevebsed  and  remanded. 

The  other  judges  concur. 
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Elmer  Ansley,  appellee,  v,  C.  F.  Pasahro,  Mary 
Pasahro,  Templeton  Bros.,  and  W.  C.  Van- 
Gundy,  APPELLANTS. 

1.  Vendor's  Lien*  A  yendor  of  real  estate,  apon  the  absolute 
conyejaDce  thereof  by  deed,  has  do  lien  on  the  land  so  con« 
yeyed  for  sach  portion  of  the  purchase  money  as  remains  un- 
paid.    Edminsier  v.  Eiggins^  6  Neb.,  266. 

2l    .    The  policy  of  our  law  is  to  discourage  secret  liens,  and 

to  require  all  instruments  affecting  title  to  real  estate  to  be  en- 
tered upon  record.    Id. 

3»  .    The  doctrine  that  the  yendor  has  a  lien  on  the  land 


oonyeyed  for  purchase  money  remaining  unpaid  is  repugnant  to 
our  statutes  in  relation  to  real  estate,  and  is  no  part  of  the  law 
of  this  state.    Id, 


4.    :    BULB  APPLIED.     A.  sold  and  deeded  certein  real  estate 

to  P.  on  the  29th  day  of  June,  1885.  On  the  same  day  T.,  by 
yirtue  of  a  contract  with  P.  therefor,  sold  and  deliyered  to  him 
material  for  the  erection  of  a  building  on  said  property.  On  the 
23d  day  of  July,  1885,  P.  and  wife  executed  a  mortgage  to  A.  to 
secure  the  unpaid  part  of  the  purchase  price.  Hdd^  That  the 
mechanic's  lien  in  fayor  of  T.  was  superior  to  the  lien  of  A. 
created  by  the  mortgage. 

Appeal  from  the  district  court  of  Nuckolls  county. 
Heard  below  before  Morris,  J. 

Oase  &  MoNeny,  for  appellants  Templeton  Bros.,  cited : 
Jones  on  Mort.,  Sec.  1474.  Short  v,  Nooner,  16  Kan.,  220. 
Webb  V.  Hoadton,  4  Neb.,  313.  Lyon  v.  McGriiffeyy  45  Am. 
Dec.,  676. 

W.  A.  Berffstresser,  for  appellee,  cited :  White  Lake  iMm- 
ber  Co.  v.  Stone,  19  Neb.,  402.  Jdckson  v.  AtisUnf  15 
Johns.,  477.  Boone  on  Mortgages,  Sec.  75.  Clark  v. 
Butier,  32  N.  J.  Eq.,  664.  Campbell's  Appeal,  36  Penn. 
State,  247.     LyU  v.  Ducomb^  5  Binn.,  585. 
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Reese,  J. 

This  action  was  instituted  in  the  district  court  of  Nuck- 
olls county  for  the  purpose  of  foreclosing  a  mortgage  exe- 
cuted by  defendant  Pasahro  to  plaintiff  Ansley  upon  cer- 
tain real  estate  described  in  the  petition.  Defendants  Tem- 
pleton  Brothers  and  VanGundy  were  made  parties  to  the 
action  for  the  reason  that  they  had  filed  in  the  proper  office 
statements  for  mechanics^  liens  which  they  claimed  against 
the  premises  for  material  furnished  Pasahro,  in  the  con- 
struction of  a  bam.  There  is  no  question  presented  as  to 
the  foreclosure  proceedings  so  far  as  the  mortgage  is  con- 
cerned, Pasahro  and  wife  making  default  in  the  court  below. 
Templeton  Brothers  appeared  and  answered,  setting  up 
their  mechanic's  lien,  and  alleged  that  it  was  superior  to 
the  lien  of  plaintiff's  mortgage. 

It  appears  from  the  record  that  Ansley  sold  and  deeded 
the  property  in  question  to  Pasahro  on  the  29th  day  of 
June,  1885.  On  the  same  day  Pasahro  entered  into  a  con- 
tract with  Templeton  Brothers  for  lumber  with  which  to 
make  tlie  improvement  on  the  premises.  On  the  23d  day 
of  July  of  the  same  year,  Pasahro  and  wife  executed  the 
mortgage  to  Ansley  which  is  now  sought  to  be  foreclosed, 
the  consideration  of  the  mortgage  being  the  unpaid  part 
of  the  purchase  price  of  the  property. 

On  the  trial  the  court  found  that  the  lien  of  the  mort- 
gage was  superior  to  the  lien  created  by  the  mechanic's 
lien,  and  rendered  a  decree  accordingly.  From  this  decree 
Templeton  Brothers  appealed. 

I  think  the  only  question  which  can  be  considered  is, 
whether  or  not  the  furnishing  of  material  for  the  construc- 
tion of  the  barn  after  the  execution  of  the  deed  from  Ans- 
ley to  Pasahro,  and  before  the  execution  of  the  mortgage 
from  Pasahro  to  Ansley,  would  constitute  Templeton 
Brothers  the  holders  of  the  prior  lien,  or  whether  the  fact 
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that  the  mortgage  was  given  for  the  purchase  prioe  would 
entitle  the  mortgagee  to  priority. 

On  the  trial  of  the  case  the  following  proceedings  were 
liad,  as  shown  by  the  bill  of  exceptions :  ^'  The  plaintiff 
introduced  deed  record  book' '  K/  page  522,  thereby  show- 
ing a  deed  from  Elmer  Ansley  and  wife  to  C.  F.  Pasahro, 
a  copy  of  which  is  hereto  attached,  marked  exhibit  *A.' 
Also  page  495  of  mortgage  record  book  8,  showing  mort- 
gage from  C.  F.  Pasahro  and  wife  to  Elmer  Ansley^  a 
copy  of  which  said  mortgage  is  hereto  attached  marked 
exhibit  *B.' 

^^  It  is  agreed  in  open  court  that  the  mortgage  above  re- 
ferred to  is  for  the  purchase  money  of  said  premises. 
Plaintiff  rests. 

"  Defendant  Templeton  Brothers  then  introduced  page 
44,  volume  1,  of  mechanics'  Hen  record,  of  said  county, 
showing  mechanic's  lien  filed,  Templeton  Brothers  v.  C.  F. 
Pasahro.  Copy  thereof  is  hereto  attached,  marked  ex- 
hibit'C 

^'  It  is  admitted  that  the  lumber  described  in  said  me- 
chanic's lien  was  used  for  the  erection  of  a  bam  on  said 
premises." 

This  is  the  whole  of  the  bill  of  exceptions,  with  the  ex- 
ception of  the  exhibits  referred  to,  which  are  in  the 
usual  form  and  need  not  be  here  copied. 

By  the  journal  entry  of  the  decree  it  is  shown  that  Pa- 
sahro and  wife  made  default,  and  the  case  was  tried  upon 
the  petition  of  plaintiff,  and  the  answer  of  Templetoi\ 
Brothers. 

The  finding  of  the  court,  as  contained  in  the  record,  is 
as  follows:  "The  court  finds  that  C.  F.  Pasahro  and 
wife,  Mary  Pasahro,  executed  and  delivered  to  plaintiff 
the  mortgage  deed,  set  forth  in  said 'petition,  upon  the  fol- 
lowing described  real  estate,  to-wit :  Lots  one,  two,  and 
three,  in  block  forty-six,  in  the  village  of  Superior, 
Nuckolls  county,  Nebraska,  according  to  the  original  plat 
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and  survey  thereof,  as  the  same  appears  of  record,  in 
Nuckolls  county,  Nebraska,  and  that  said  mortgage  was 
duly  recorded  on  the  30th  day  of  July,  a.d.  1885,  in 
book  8  of  records  of  mortgages,  page  495,  in  said  Nuck- 
olls county,  Nebraska,  and  the  court  further  finds  that  said 
mortgage  was  given  to  secure  the  payment  of  six  several 
promissory  notes,  five  each  for  the  sum  of  $300.00,  and 
one  for  the  sum  of  $200.00.  The  court  further  finds  that 
the  said  notes  and  mortgage  were  given  by  the  said  C.  F. 
Pasahro  and  Mary  Pasahro  to  secure  the  unpaid  part  of 
the  purchase  money  for  said  premises  in  said  petition  and 
mortgage  described.  The  court  further  finds  that  there  is 
due  to  plaintiff  Elmer  Ansley  from  defendant  C.  F.  Pa- 
sahro, the  sum  of  $970  on  three  of  the  promissory  notes 
described  in  said  mortgage  and  petition,  drawing  ten  per 
cent  interest  The  court  further  finds  that  secured  in  this 
same  mortgage  are  three  several  promissory  notes,  being 
three  of  the  six  heretofore  described  of  date  of  July  23, 
1885,  and  one  becoming  due  June  29,  1886,  for  the  sum  of 
$300,  drawing  interest  at  ten  per  cent  from  date,  and  one 
to  become  due  September  29,  1886,  for  $300,  drawing  ten 
per  cent  interest  from  date,  and  one  becoming  due  Decem- 
ber 29,  1886,  for  the  sum  of  $200,  drawing  ten  per  cent 
interest  from  date ;  and  that  these  several  sums  due  and  to 
become  due  are  part  of  the  purchase  money  of  the  land 
described  in  the  said  petition  and  mortgage,  and  that  the 
same  is  the  first  and  best  lien  on  said  premises.  And  the 
court  finds  due  to  Templeton  Brothers  from  defendant 
Pasahro,  for  materials  furnished,  and  for  which  mechan- 
ic's lien  is  filed,  the  sum  of  $301.73.  And  the  court 
finds  due  defendant  Van  Gundy  from  Pasahro  the 
sum  of  $15  for  material  furnished,  and  for  which  a  me- 
chanic's lien  has  been  duly  filed,  and  these  materials  were 
used  in  the  construction  of  a  barn  on  said  mortgaged  prem- 
ises, and  that  the  mechanics'  liens  are  second  and  inferior  to 
the  mortage," 
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We  are  thas  specific  in  the  presentation  of  the  evidenoe 
and  the  findings  of  the  court,  for  the  reason  that  it  is  said 
in  the  brief  of  appellee  that,  '^  It  also  affirmatively  appears 
that  the  deed  was  delivered  on  the  23d  day  of  July,  1885, 
and  the  mortgage,  set  out  in  the  petition,  was  executed  and 
delivered  on  the  same  day/'  We  have  examined  the  record 
carefully,  and  cannot  find  that  this  statement  is  borne  out  by 
the  evidence.  The  contract  for  the  purchase  of  the  mate- 
rial of  Templeton  Brothers,  made  by  Pasahro,  was  on  the 
29th  day  of  June,  the  date  of  the  execution  of  the  deed,  and 
more  than  half  the  lumber  was  furnished  on  that  day.  The 
presumption  would  be  quite  natural  that  Pasahro  was  in  pos- 
session of  the  property  at  that  time,  and  that  his  possession 
was  under  and  by  virtue  of  his  purchase  firom  Ansley,  the 
deed  bearing  date  of  that  day.  If  this  is  true,  the  only 
question  presented  is,  whether  or  not  Ansley  would  have 
a  vendor's  lien  as  against  third  parties  without  notice  for 
the  remainder  of  the  purchase  price.  If  not,  Templeton's 
mechanic's  lien  is  the  superior  equity. 

This  question,  we  think,  has  been  finally  put  at  rest  in 
this  state  by  the  decisions  of  this  court  in  EdmvMter  tr. 
Higgins,  6  Neb.,  266,  and  Rhea  v.  Reynolds,  12  Id.,  128. 
The  opinions  in  both  cases  were  written  by  the  present 
chief  justice.  Maxwell,  and  in  the  former  case  it  is  said: 
"This  provision  of  the  common  law"  (referring  to  vend- 
dor's  liens)  "doubtless  had  great  influence  in  leading  the 
court  of  chancery  of  England  to  adopt  the  doctrines  of 
vendor's  lien  from  the  civil  law,  to  prevent  a  failure  of 
justice.  But  this  doctrine  can  have  no  application  in  this 
state,  where  debts  are  a  charge  upon  the  lands  of  decedents, 
and  where  the  estate  descends  or  is  devised  subject  to  such 
debts.  We  are  clearly  of  the  opinion  that  the  doctrine  of 
a  vendor's  lien  in  a  case  like  the  one  at  bar  is  repugnant 
to  our  statutes  in  relation  to  real  estate,  and  is  therefore  no 
part  of  our  law." 

That  was  a  case  in  which  the  alleged  lien  of  the  vendor 
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was  sought  to  be  enforced  against  the  heirs  of  the  vendee, 
and  not  where  the  interests  of  a  third  party,  without  notice, 
were  involved.  The  latter  case  was  one  in  which  an  action 
was  commenced  by  the  vendor  of  real  estate  updn  a  prom- 
issory note  for  the  purchase  price  of  the  real  estate,  and  for 
the  purpose  of  enforcing  a  vendor's  lien.  The  district 
court  found  that  no  lien  existed,  and  dismissed  the  a(!tion. 
It  was  held  that  Rhea,  the  plaintiff,  was  entitled  upon  the 
pleadings  to  judgment  against  Reynolds  for  the  amount  of 
the  note,  and  the  case  was  reversed  for  that  reason,  in  which 
opinion  it  is  said :  "  We  adhere  to  our  decision  in  JEdminster 
V.  ESgginSy  6  Neb.,  265,  in  that  a  vendor  of  real  estate,  upon 
an  actual  conveyance  thereof  by  deed,  has  no  lien  upon  the 
land  so  conveyed  for  such  portion  of  the  purchase  money 
as  remains  unpaid.  The  reason  is,  the  grantor  has  parted 
absolutely  with  all  claims  and  demands  upon  the  land  and 
cannot  be  allowed  to  enforce  special  demands  against  it 
not  arising  by  contract  or  operation  of  law.'* 

As  the  bill  of  exceptions  does  not  contain  the  evidence 
introduced  by  VanGundy  upon  the  trial,  we  cannot  say 
as  to  what  his  rights  are,  or  when  his  lien  attached.  The 
decree,  so  &r  as  his  interests  are  concerned,  will  not  be 
molested. 

The  decree  of  the  district  court  will  therefore  be  modified 
in  this  court,  and  the  decree  will  be  that  the  lien  in  favor 
of  Templeton  Brothers  is  superior  to  that  created  by  the 
mortgage  of  plaintiff,  and  that  the  same  be  foreclosed ;  the 
proceeds  arising  from  the  sale  of  the  real  estate  upon  the 
foreclosure  of  the  mortgage  to  be  applied — first,  to  tiie  pay- 
ment of  the  lien  of  Templeton  Brothers ;  second,  to  the 
amount  found  due  upon  the  mortgage;  and  third,  to  the 
amount  due  YanGundy  on  his  lien. 

Judgment  aooobdingly. 
The  other  judges  concur. 
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State  of  Nebraska,  plaintiff  in  error,  v.  Morrss 
Kellner,  defendant  in  error. 

1.  Criminal  Law:  mtsdsmkanob:  trial.  Defendant  was  u^ 
rested  upon  a  complaint,  tried  before  a  justice  of  the  peace  for 
a  misdemeanor,  convicted,  and  appealed  to  the  district  court. 
Upon  trial  in  that  court,  testimony  was  introduced  tending 
to  establish  all  the  material  allegations  of  the  complaint 
Upon  the  close  of  the  state's  testimony,  defendant  mored  the 
court  that  the  cause  be  dismissed  and  the  defendant  discharged, 
which  motion  was  sustained.    EM  Error. 


t2.    :    FALSE  WBIOHTS:    sviDBNCX.    Where  a  defendant  WAS 

chaiged  with  keeping  and  haying  charge  of  scales  for  the  pnz^ 
pose  of  weighing  liye  stock,  grain,  coal,  and  other  articles,  and 
knowingly  and  willfully  reporting  false  or  untrue  weights, 
whereby  another  was  defrauded,  it  was  ffdd,  Competent  for  the 
purpose  of  showing  guilty  knowledge  to  prove  that  at  or  about 
the  time  alleged  in  the  complaint  the  defendant  used  and  caused 
to  be  used,  in  the  weighing  of  stock  and  grain,  a  loaded  weighty 
heavier  than  other  and  correct  weights  kept  by  him,  thereby 
causing  the  apparent  weight  of  the  stock,  hay,  etc.,  to  be  di- 
minished. 

Exceptions  from  Madison  ooanty. 

John  8.  Bobinsonj  Cbunty  AUoiftei/,  and  WiUiam  V.  AUm, 
for  plaintiff  in  error. 

No  appearance  eontra. 

Reese,  J. 

This  is  a  proceeding  in  error  instituted  by  the  county 
attorney  of  Madison  county,  under  sections  514,  615,  and 
517  of  the  criminal  code.  The  prosecution  was  instituted 
against  defendant  in  error  before  a  justice  of  the  peace  of 
Madison  county^  for  a  violation  of  section  136  of  the  crim- 
inal code. 

A  trial  was  had  before  the  justice  of  the  peace^  which 
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resulted  in  a  conviction  of  defendant  in  error.  From  the 
judgment  of  conviction  he  appealed  to  the  district  court. 
In  that  court  a  jury  was  impaneled  and  the  trial  proceeded 
with  until  the  testimony  of  the  state  had  all  been  intro- 
duced, when  the  defendant  moved  the  court  for  an  instruc- 
tion to  the  jury ''  to  find  for  the  defendant/'  ^'  The  motion 
sustained  by  the  court.  State  duly  excepted.  Whereupon 
the  jury  was  duly  discharged  by  the  court  and  the  pris- 
oner discharged  from  custody.     State  duly  excepted.'' 

It  is  insisted  here  that  the  court  erred  in  discharging  the 
jury  and  discharging  the  defendant 

There  is  no  question  made  which  requires  notice  as  to 
the  sufficiency  of  the  complaint.  Our  attention  must  be 
alone  directed  to  the  evidence  adduced  upon  the  trial. 

Without  extending  this  opinion  to  the  length  which 
would  be  required  to  copy  the  testimony  of  the  various 
witnesses,  and  for  the  purposes  of  this  decision  alone,  we 
think  it  may  be  said  that  the  following  facts  were  suffi- 
ciently established  to  require  their  submission  to  the  jury. 
These  are :  That  defendant  was  engaged  in  the  business  of 
purchasing  stock  and  grain  in  the  village  of  Madison, 
Madison  county,  using  as  his  own  a  platform  scales  upon 
which  to  weigh  the  stock  and  grain  purchased  by  him ; 
that  upon  the  occasion  referred  to  in  the  testimony  the 
witness  Trine  sold  defendant  five  loads  of  hogs  and  deliv- 
ered the  same,  they  being  weighed  on  the  scales  in  ques- 
tion; that  at  the  time  that  the  last  load  of  hogs  was 
weighed  he  went  to  defendant,  who  was  standing  at  the 
scales,  picked  up  one  of  the  weights,  suggested  that  his  load 
weighed  lighter  than  he  had  expected,  asked  that  the  2,000 
pound  weight  which  had  been  used  should  be  removed, 
and  another  one  placed  upon  the  beam  of  the  scales, 
which  was  done,  and  a  different  weight  produced,  but  it 
seems  not  to  have  been  definitely  settled  as  to  just  what 
the  difference  was.  Defendant  remarked  that  it  made  about 
five  pounds  difference,  which  he  allowed  to  the  witness. 
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The  weight  referred  to  by  the  witness  was  similar  to  the 
other  weights,  with  the  exception  that  what  appeared  to 
be  a  "round  drilled  hole"  was  in  the  weight,  which  had 
been  filled  up  with  some  white  metal,  resembling  lead.  It 
was  shown  that  this  weight  was  used  by  defendant  in 
weighing  stock  and  grain.  On  two  or  three  occasions  the 
three  2,000-pound  weights  were  obtained  from  his  scales, 
without  his  knowledge,  and  carefully  weighed.  Two  of 
the  weights  weighed  exactly  four  pounds  each,  the  other, 
being  the  one  containing  the  metal  referred  to,  which  is 
described  as  having  the  appearance  of  lead,  weighed  four 
pounds,  one  ounce  and  a  half.  Some  testimony  was  intro- 
duced tending  to  prove  the  difference  which  would  be  pro- 
duced in  weighing  by  the  use  of  the  heavy  weight,  the 
other  weights  being  shown  to  be  correct.  I  quote  from 
the  testimony  of  one  of  the  witnesses : 

"Q.  Will  you  state  what  the  difference  in  pounds  would 
be  of  a  weight  that  was  used  upon  the  end  of  a  beam  that 
so  used  would  weigh  2,000  upon  the  platform,  and  a  four 
pound  weight  when  there  is  an  ounce  and  a  half  added  to 
it?    What  would  be  the  difference  in  pounds? 

"A.  As  near  as  I  can  judge  it  is  between  forty-seven  and 
fifty  pounds.  There  is  a  difference.  Some  scales  break  on 
two  pounds,  and  on  a  large  platform  scales  like  this,  two 
pounds  is  as  close  as  you  can  ordinarily  figure.  I  think 
it  will  make  from  forty-seven  to  fifty  pounds,  ordinary 
quick  weighing,  as  we  ordinarily  do  business,  and  as  Mr. 
Kellner  does,  and  as  a  man  ordinarily  weighs." 

The  section  of  the  statute  above  referred  to  makes  it 
criminal  for  any  person  knowingly  to  keep  or  to  have  in 
charge  any  scales  or  steelyards  for  the  purpose  of  weighing 
live  stock,  hay,  grain,  coal,  or  any  other  articles,  who  shall 
knowingly  and  willfully  report  any  false  or  untrue  weights, 
whereby  another  person  or  persons  may  be  defrauded  or 
injured.  While  there  is  no  direct  or  positive  proof  that 
witness  Trine  was  defrauded  or  injured  in  the  sale  of  the 
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bogs  referred  to  to  defendant,  yet  we  think  there  was  clearly 
sufficient  testimony  upon  all  the  essential  parts  of  the  case 
io  require  its  submission  to  a  jury. 

If  the  two  weights  which  were  allied  to  have  been  the 
correct  ones  were  not  used  at  all  times,  and  the  inaccurate 
weight  was  used,  that  weight  being  the  heavier,  it  would 
follow  that  the  seller  of  stock  to  defendant  would  be  a 
loser,  defrauded,  if  the  loss  wae  occasioned  with  the  knowl- 
edge of  the  defendant.  These  facts  were  alone  for  the  jury 
to  determine  upon  evidence. 

Probably  for  the  purpose  of  proving  guilty  knowledge 
on  the  part  of  defendant,  the  witness  Wilburger  was  called, 
fiworn,  and,  after  testifying  that  he  had  worked  for  de- 
fendant, said :  '^  I  unloaded  grain  and  hogs  and  weighed 
and  helped  weigh  part  of  the  time.'' 

Q.  It  was  part  of  your  business  then  to  use  the  scales 
you  have  mentioned,  that  was  owned  by  Mr.  Kellner? 

A.    Yes,  sir. 

Q.  Do  you  remember  how  many  two  thousand  pound 
weights  there  were  on  these  scales? 

A.     I  seen  three  on  the  scales. 

Q.     You  may  describe  those  three  weights? 

A.  They  all  looked  alike  to  me,  one  of  them  had  some 
lead  in  it  or  was  filled  with  something  that  looked  like 


Q.  You  may  state  to  the  jury  where  these  weights 
were  kept  while  you  worked  for  Mr.  Kellner? 

A.  Well,  a  part  of  the  time  they  were  on  the  scales ; 
sometimes  two  and  sometimes  three.  I  found  one  of  them 
up  on  a  cross  beam  in  the  elevator  one  day. 

Q.  Which  one  did  you  find  on  the  cross  beam  of  the 
elevator? 

A.     One  of  the  two  thousand  pound  weights. 

Q.     Can  you  describe  that  one  that  you  found  there? 

A.  That  was  the  one  that  had  the  lead  in  it;  that  is 
the  only  way  I  can  describe  it. 
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Q.  You  say  that  you  weighed  hogs  and  grain  for  Mr. 
Kellner? 

A,     Yes,  sir. 

Q.  You  may  go  on  and  state  to  the  jury  if  he  ever 
interfered  with  you  while  you  were  weighing  hogs  and 
grain? 

Defendant  objects  as  being  incompetent,  irrelevant,  and 
immaterial.  Objection  sustained  by  the  court.  State  then 
and  there  duly  excepted. 

Q.  Do  you  know  whether  Mr.  Kellner  ever  used  this 
weight  that  had  the  lead  in  it? 

Defendant  objects  as  being  incompetent,  immaterial,  and 
irrelevant.  Objection  sustained  by  the  court  State  duly 
excepts. 

Q.  Now,  Mr.  Wilburger,  do  you  know  whether  all 
three  of  these  2,000-pound  weights  were  used  by  Mr. 
Kellner  in  weighing  upon  these  scales  while  you  worked 
for  him  ? 

Defendant  objects  as  being  incompetent,  irrelevant,  and 
immaterial.  Objection  sustained  by  the  court.  State  duly 
excepts. 

By  Mr.  Robinson :  '^  The  prosecution  now  offers  to  show 
by  the  witness  upon  the  stand " 

Defendant  objects  that  no  offer  can  be  made  in  criminal 
cases  to  prove  certain  facts.  Objection  sustained  by  the 
court.     State  then  and  there  duly  excepted. 

Q.  I  want  you  to  tell  the  jury,  Mr.  Wilburger,  if  yon 
can,  whether  it  is  true  or  not,  while  you  were  weighing 
a  load  9f  Kellner's  hogs — a  load  of  hogs  on  Mr.  Kellner's 
scales,  on  one  occasion,  Mr.  Kellner  interfered  or  changed 
the  weights? 

Defendant  objects  as  being  incompetent,  irrelevant^  and 
leading.  Objection  sustained  by  the  court  The  state  duly 
excepted. 

As  to  the  weight  of  the  testimony  actually  given  tending 
to  prove  the  allegations  of  the  complaint  the  jury  were  the 
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sole  judges.  If  no  testimony  were  introduced  to  prove 
such  facts^  it  would  have  been  the  duty  of  the  court,  upon 
request,  to  instruct  the  jury  to  find  the  defendant  not  guilty,, 
but,  as  we  have  heretofore  said,  there  was  evidence  tending 
to  prove  each  material  allegation  of  the  complaint  and  thi» 
should  have  been  submitted  to  the  jury. 

While  it  is  probably  true  that  in  the  examination  of  the 
witness  Wilburger  the  time  fixed  was  not  identical  with 
that  charged  in  the  indictment,  yet  it  would  have  been 
competent  for  the  purpose  of  proving  guilty  knowledge  on 
his  part,  and  should  have  been  admitted. 

The  court  therefore  erred  in  rejecting  the  offered  testi- 
mony and  in  discharging  the  defendant 

Judgment  aocx)rdinglt. 

The  other  judges  concur. 


99    tf78 
51    684 


Ax.  A.  Prehm,  plaintiff  in  errok,  v.  The  State  of 
OF  Nebraska,  defendant  in  error. 

Criminal  Law:  false  pbetbnses:  evidbncb.  An  informa- 
tion was  filed  against  plaintiff  in  error  for  obtaining  personal 
property  of  another  by  false  pretences,  which  pretences  were  al- 
leged to  be  the  representation  that  "fiye  certain  worthless  drafts 
were  each  worth  the  snm  of  $100,*'  etc  Upon  the  trial  the  in- 
stmmeut  was  introduced  in  evidence  and  admitted,  over  the 
objection  of  plaintiff  in  error.  This  instrument  was  not  a  draft, 
its  character  being  shown  by  the  copy  set  ont  in  the  opinion. 
It  was  held  to  have  been  improperly  admitted,  and  that  there 
was  a  variance  between  the  allegation  of  the  information  and 
the  proof. 

Error  to  the  district  court  for  Eed  Willow  county. 
Tried  below  before  Gaslin,  J. 
43 
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Agee  &  Wiley  and  Golfer  &  Oordeal,  for  plaintiff  in 
error,  cited :  Lancaster  v.  State,  9  Tex.  App.,  393.  People 
V.  Gates,  13  Wendell,  311.  S^  v.  State,  9  Terg.,  857- 
Qrummond  v.  State,  10  Ohio,  510.  U.  S.  v.  Keen,  1 
McLean,  429.    Wharton  Cr.  PI.  and  Pr.  (8  Ed.),  184. 

William  Leese,  Attorney  General,  for  the  state,  cited: 
Sec.  412,  Grim.  Code.  Gvthrie  v.  State,  16  Neb.,  671. 
State  V.  Barker,  64  Mo.,  282.  State  v.  Myers,  82  Id., 
658. 

Reese,  J. 

An  information  was  filed  in  the  district  court  of  Bed 
Willow  county  charging  plaintiff  in  error  with  the  crime 
of  obtaining  personal  property  of  the  value  of  $250,  of 
one  Jas.  Wilson,  by  false  pretences.  Upon  this  informa- 
tion a  trial  was  had,  resulting  in  a  verdict  of  guilty,  and 
sentence  thereon  to  the  penitentiary.  From  this  judg- 
ment and  sentence  he  prosecutes  error  to  this  court  A 
number  of  questions  are  presented  for  decision,  but  in  our 
view  a  decision  of  one  must  dispose  of  the  case,  and  as  the 
others  will  not  probably  arise  upon  a  future  prosecution, 
they  will  not  be  discussed. 

The  charging  part  of  the  information,  in  so  fisir  as  it 
relates  to  the  question  to  be  examined,  is,  that  plaintiff  in 
error  "did  unlawfully  and  feloniously  pretend  to  one 
James  Wilson  that  five  certain  worthless  drafts  were  each 
worth  the  sum  of  $100,  by  which  false  pretences  the  said 
Al.  A.  Prehm,  then  and  there  unlawfully  did  obtain  in 
exchange  for  said  five  worthless  drafts,  from  the  said 
Wilson,  one  bay  gelding,  of  the  value  of  $100,  and  did 
obtain  one  black  mare,  of  the  value  of  $150,  the  aggr^te 
value  being  of  the  sum  of  $250,  being  the  personal  prop- 
erty of  said  James  Wilson,  with  intent,  then  and  there, 
and  thereby,  and  by  means  of  the  false  pretences,  aforesaid^ 
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to  dieat  and  defraud  the  said  James  Wilson.  Whereas  in 
truth  and  in  fact  the  said  five  certain  drafts  so  exchanged 
as  aforesaid,  were  wholly  worthless,"  etc. 

Upon  the  trial  the  drafts  referred  to  were  offered  in  ev- 
idence and  received  over  the  objection  of  plaintiff  in  error. 
These  alleged  drafts  were  duplicates  in  appearance,  with 
the  exception  of  the  number,  printed  in  red  ink  in  the 
lower  left>-hand  comer.  One  of  the  allied  drafts,  being 
number  1705,  is  attached  to  the  bill  of  exceptions. 

It  is  printed  on  green  tinted  paper,  in  the  center  of 
of  which  is  rather  indistinctly  printed,  in  red  ink,  in  dia- 
mond form,  an  impression  corresponding  in  general  appear- 
ance to  the  internal  revenue  stamp,  formerly  printed  upon 
drafts,  checks,  etc.,  and  on  which  is  printed,  in  the  same 
indistinct  manner,  the  words  "Trade  Mark."  Around  the 
outer  edge  of  the  instrument  is  printed  a  border,  somewhat 
resembling  the  border  surrounding  United  States    notes. 

In  the. upper  left-hand  corner  is  printed  the  figures 
"$100."  Under  this  is  a  viffnette  figure,  of  the  kind 
usually  seen  upon  bills  of  exchange  and  other  instruments 
of  like  character,  and  across  which  is  written  the  word 
"  Registered."  In  the  upper  right-hand  comer  is  also  a 
vignette  figure  representing,  perhaps,  the  face  of  the  author 
or  maker  of  the  instrument.  Printed  in  the  border  at  the 
top,  appear  the  words  "Issue  of  March  8th,  1877."  The 
following  is  a  copy  of  the  instrument: 
"  Office  of  E.  Durand,  Estey  Organ  Depot,  St.  Joseph, 
Missouri. 

^'This  draft  will  be  received  by  me  at  the  Estey  Organ 
Depot  in  Saint  Joseph,  Missouri,  for 

One  Hundred  Dollars, 
in  payment  for  any  style  of  Estey  organs  the  holder  of 
this  may  select  at  catalogue  prices.     The  balance  of  the 
organ  to  be  paid  in  cash  or  approved  paper  bearing  ten 
per  cent  interest. 

"E.  Durand." 
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On  the  back  of  this  instrument  is  printed  the  following: 

*^  When  the  holder  of  this  draft  wishes  to  use  the  same 
to  purchase  an  Estey  organ^  a  catalogue  of  all  the  latest 
styles  will  be  forwarded  by  addressing  the  Estey  Organ 
Depot^  in  St.  Joseph,  Missouri,  and  a  selection  can  be 
made  from  the  catalogue  equally  as  well  as  if  they  were  at 
the  warerooms  in  person,  and  the  exchange  can  be  made 
by  the  aid  of  the  express  companies/^ 

This  instrument,  although  not  a  draft,  is  neatly  printed 
and  well  calculated  to  deceive  the  unsuspecting,  and  offers 
an  opportunity  for  the  strong  to  prey  upon  the  weak,  un- 
scrupulous and  cunning  dishonesty  to  take  advantage  of 
ignorance  and  credulity.  Notwithstanding  these  &ct6,  the 
question  presented  is  a  simple  question  of  law,  and  that  is^ 
whether  or  not  the  instrument  is  in  fact  a  draft,  and  whether 
there  is  a  variance  between  the  all^tions  of  the  informa- 
tion and  the  proof. 

"A  draft''  as  defined  by  Bouvier,  '^is  an  order  for  the 
payment  of  money,  drawn  by  one  person  on  another." 

It  is  well  settled  that  the  descriptive  averments  in  an 
indictment  must  be  proved  as  alleged  in  order  to  warrant 
a  conviction.  In  support  of  this,  no  authorities  need  be 
cited. 

In  Lancaster  v.  State,  9  Texas  Court  of  App.,  393,  the 
defendant  was  indicted,  tried,  and  convicted  upon  an  indict- 
ment charging  that  on  a  certain  day  he  committed  the 
crime  of  larceny,  by  stealing  from  the  owner  thereof  $142, 
current  money  of  the  United  States.  Upon  the  trial,  it 
was  proved  that  the  property  obtained  consisted  of  checks, 
of  various  denominations,  instead  of  money.  It  was  held 
that  there  was  a  variance  in  the  proof,  and  the  indictment 
was  not  sustained. 

"  In  Ghrummond  v.  State,  10  Ohio,  510,  the  defendant  was 
indicted  for  stealing  bank  bills ;  the  proof  showed  that  the 
property  stolen  consisted  of  orders  of  the  Ohio  Railroad 
Company,  and  the  variance  was  held  to  be  fatal. 
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In  State  v.  Handy,  20  Maine^  81,  the  defendant  was 
indicted  for  foi^ry.  The  instrument  forged  was  alleged 
to  be  an  acquittance  or  discharge  for  the  sum  of  $48.  It 
was,  on  its  face,  an  order  for  the  sum  of  $48,  and  on  its 
back  was  an  order  for  the  further  sum  of  $1.  It  was  held 
that  there  was  a  variance  between  the  allegations  and 
proof. 

The  instrument  introduced  in  evidence,  in  this  case,  does 
not  contain  a  single  quality  of  a  draft,  excepting  the 
words,  "This  draft  will  be  received,"  etc. 

The  fact  that  upon  its  face  it  is  called  a  draft  does  not 
make  it  one.  There  is  no  general  description  of  the  in- 
strument in  the  information  by  which  the  purport  or  tenor 
of  the  instrument  might  be  known.  The  pleader  must 
be  held  as  intending  to  allege  that  the  instrument  made  use 
of  for  the  purpose  of  accomplishing  the  fraud  was  what  is 
ordinarily  known  in  commerce  as  a  draft. 

The  judgment  of  the  district  court  is  reversed  and  the 
<sause  remanded  for  further  proceedings. 

The  other  judges  concur. 

Bevebsed  and  remanded. 


William  Robare,    plaintiff  in  error,  v.  A.  M. 
Kendall,  defendant  in  error. 

Appeal  from  Justice  of  Peace:  ukdbstaking.  In  an 
action  pending  before  a  jnstioe  of  the  peace,  Judgment  was  ren- 
dered in  fayor  of  plaintiff  and  against  defendant.  Defendant 
appealed  to  district  oonrt.  At  a  succeeding  term  of  the  district 
oonrt  plaintiff  moved  the  oonrt  for  an  order  i^uiring  a  farther 
undertaking  on  appeal.  The  motion  was  sustained  and  defend- 
ant ordered  to  give  a  farther  undertaking  within  twenty-five 
^ays,  and  that  if  not  filed  in  said  time  the  appeal  to  be  dismissed. 
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The  undertaking  was  not  filed  within  the  time  prescribed  by  the 
order,  bnt  at  the  succeeding  term  of  court  defendant  appealed 
and  filed  a  showing  in  efiect  that  the  security  upon  the  under- 
taking for  appeal  was  sufficient,  and  asked  further  time  in  which 
to  file  additional  undertaking,  if  one  were  required.  Time  was 
granted  by  the  district  court.  Eddf  No  error,  the  first  order  re- 
quiring the  additional  security  not  being  complied  with  and  the 
court  not  having  lost  its  jurisdiction  of  the  case. 

Erbob  to  the  district  court  for  Valley  county.  Tried 
below  before  Tiffany,  J. 

Jf.  BandaU  {E.  W.  Metcalfe  with  him),  for  plaintiflF  in 
error,  cited :  MaxwelFs  PL  and  Pr.,  745.  Iler  v.  Dar- 
neU,  5  Neb.  192.  Taylor  v.  Moh,  12  Ohio  State,  172. 
Smdth  V.  Pirmey,  2  Neb.,  146.  Hansen  v.  BergqiUst,  9 
Id.,  269. 

A.  If.  BobbinSf  for  defendant  in  error,  dted :  MQler  v. 
B.  &  Jf.  iJ.  iJ.,  7  Neb.,  227.  PretwZ  v.  People,  5 
Neb.,  382. 

Reese,  J. 

This  action  was  originally  commenced  before  a  justice  of 
the  peace  of  Valley  county,  judgment  in  that  action  being 
rendered  in  favor  of  plaintiff  therein.  Defendant  ap- 
pealed to  the  district  court.  At  the  May  term,  1886,  of 
that  court  the  plaintiff  filed  a  motion  in  which  he  moved 
the  court  to  require  defendant  to  give  additional  secu- 
rity on  the  undertaking  for  appeal.  This  motion  was 
sustained,  and  the  following  order  was  made  and  entered 
upon  the  journal :  "  Now,  on  this  2l8t  day  of  May,  1886, 
at  the  coming  in  of  the  court,  the  defendant,  by  his  attor- 
ney, A.  M.  Bobbins,  filed  an  affidavit  to  show  cause  why 
he  should  not  be  required  to  give  additional  undertaking 
on  appeal.  After  due  consideration  the  court  ordered  that 
the  defendant  give  a  further  undertaking  on  appeal  within 
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twenty-five  days,  and  that  the  defendant  should  file  said 
good  and  sufficient  undertaking,  to  be  approved  by  the 
derk  of  this  court,  and  that  if  not  filed  in  said  time  this 
appeal  to  be  dismissed  at  the  cost  of  the  appellant,  amount- 
ing to  $18.93. 

It  appears  from  the  record  that  the  additional  security 
was  not  given  within  the  twenty-five  days,  nor  at  any 
time  until  the  subsequent  term  of  the  district  court  held  in 
December,  1886,  when,  upon  motion  of  defendant,  further 
time  was  given  in  which  to  file  additional  appeal  bond,  the 
order  as  entered  upon  the  journal  being  as   follows : 

^'Now  on  this  20th  day  of  December,  1886,  this  cause 
came  on  for  hearing,  on  motion  by  the  defendant  to  be 
allowed  to  proceed  to  trial,  and  on  consideration  of  which 
the  same  is  sustained  and  the  said  defendant  ordered  to 
give  additional  security  on  the  appeal  bond  within  five 
days,  the  same  to  be  approved  by  the  clerk  of  this  court" 

Plaintifi^  complains  of  this  last  order,  and  brings  the 
case  into  this  court  by  proceedings  in  error.  The  allega- 
tions of  his  petition  are.  First,  That  the  court  erred  in 
not  denying  the  motion  of  defendant  and  granting  fur- 
ther time  in  which  to  file  .amended  undertaking  on  appeal ; 
Second,  The  court  erred  in  sustaining  the  motion;  and 
Thirdf  The  court  erred  in  giving  defendant  five  days  in 
which  to  file  said  undertaking.  The  contention  on  his 
part  is,  that  the  order  of  May  21st  not  being  complied 
with,  the  cause  was  dismissed  and  the  court  had  no  juris- 
diction or  authority  to  make  the  subsequent  order. 

The  defendant  in  error  filed  his  motion  in  this  court  to 
quash  the  proceedings  in  error  and  strike  the  case  from  the 
docket,  for  the  reason  that  a  final  judgment  had  not  been 
rendered  in  the  district  court  as  appears  from  the  record. 

The  real  question  presented  by  the  petition  in  error  is, 
whether  the  order  of  the  2l8t  day  of  May  was  a  final 
order,  and  had  the  effect  of  dismissing  the  case,  its  terms 
not  being  complied  with.     The  question  presented  by  the 
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motion  is  identical  with  that  as  by  the  petition  in  error. 
The  motion  will  therefore  not  be  considered,  and  the  case 
will  be  disposed  of  upon  its  merits. 

If  the  order  of  May  21st  was  final,  and  the  failure  of 
defendant  to  comply  with  its  terms  by  the  day  fixed  had 
the  effect  of  dismissing  the  case,  it  is  apparent  that  at  the 
subsequent  term  of  court  no  jurisdiction  could  be  had  in 
the  premises,  and  the  order  complained  of  by  the  plaintiff 
in  error  in  this  court  would  be  void.  But  we  do  not  think 
that  order  was  final.  The  motion  then  pending  before  the 
court  was  to  require  additional  security  on  the  appeal  bond. 
This  motion  was  sustained  and  the  security  required.  The 
time  within  which  the  security  could  be  given  or  the 
amended  undertaking  filed  was  fixed  at  twenty-five  days, 
the  language  of  the  order  being :  "  That  if  not  filed  in 
said  time  this  appeal  to  be  dismissed,'^  etc.  Had  the 
twenty-five  days  expired  during  the  session  of  the  court, 
it  would  have  been  proper  for  the  court,  upon  its  attention 
being  called  to  the  fact  that  the  amended  undertaking  had 
not  been  filed,  to  enter  a  final  order  of  dismissal,  and  the 
case  would  then  have  been  dismissed.  Court  was  not  in 
session  at  the  expiration  of  the  time,  and  no  action  was 
taken,  so  far  as  the  record  before  us  discloses,  until  the  next 
term  of  court,  in  December  following. 

Section  1016  of  the  civil  code  provides  that,  "  In  pro- 
ceedings on  appeal,  when  the  surety  in  the  undertaking 
shall  be  insufficient,  or  said  undertaking  is  insufficient  in 
form,  it  shall  be  legal  for  the  court,  on  motion,  to  order  a 
change  or  renewal  of  such  undertaking,  and  direct  the 
same  to  be  certified  to  the  justice  of  the  peace  from  whose 
judgment  the  appeal  was  taken,  or  that  it  be  recorded  in 
said  court." 

Under  the  provisions  of  this  section  it  was  entirely  com- 
petent for  the  district  court  to  order  a  renewal  of  the  under- 
taking  and  that  the  same  should  be  filed  in  that  court  It 
was  competent  for  the  court,  in  making  the  order,  to  attadi 
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thereto  the  additional  order  dismissing  the  action  in  case 
the  bond  was  not  filed,  and  had  the  court  seen  proper  in 
the  exercise  of  its  discretion  to  have  adhered  to  the  order 
of  dismissal  and  refuse  to  allow  the  filing  of  an  amended 
undertaking  at  the  next  term,  it  would  no  doubt  have 
been  proper  so  to  do,  in  case  its  discretion  was  not  abused. 

In  the  order  of  May  21st  the  right  of  defendant  to  file 
«n  amended  undertaking  might  have  been  cut  ofi^  and  the 
cause  dismissed  at  the  December  term,  but  the  district 
€ouity  doubtless  in  furtherance  of  justice,  saw  proper  to 
permit  the  additional  bond  to  be  filed.  In  this  we  can  see 
no  error.  There  is  no  statutory  provision  covering  cases  of 
this  kind,  neither  have  there  been  any  adjudications  in  this 
«tate  upon  this  question,  but  so  far  as  we  are  advised  the 
practice  throughout  the  state  has  been  in  accordance  with 
the  proceedings  of  the  court  below. 

No  error  appearing,  the  order  of  the  district  court  is 
affirmed. 

Ordeb  affibmbd. 

The  other  judges  concur. 


Qeoboe  a.  Hoagland,  appelleb,  v.  Emma  L.  Van 
Etten,  appellant,  and  Andbew  Moyeb  and 
Abneb  French. 

1.  Parties :  The  real  party  in  interest  under  section  29  of  the 
oode  is  the  person  entitled  to  the  ayaUs  of  the  suit. 

S.    :    ASSIONXB.     A  mere  assignee  having  no  interest  in  the 

resnlt  of  the  salt,  hat  who  ohtains  an  assignment  upon  a  promise 
to  pay  the  assignor  the  amount  he  may  derlTe  from  the  action, 
U  not  the  real  party  in  interest  nnder  section  29,  and  cannot 
maintain  the  action. 
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3.  Mechanic's  Lien :  defense.  While  the  owner  of  a  build- 
ing is  liable  to  material  men  and  laborers  under  our  mechanie'a 
lien  law,  for  material  famiahed  or  labor  performed  for  a  eon- 
tractor  on  such  building,  yet^  as  a  different  rule  prevails  for 
asserting  such  lien,  the  owner  may  plead  as  a  defense  the  fiMst 
that  the  labor  or  material  was  furnished  to  a  contractor  and  thai 
no  lien  has  been  obtained. 

Appeal  from  the  district  oonrt  of  Douglas  connty. 
Heard  below  before  Wakeley,  J. 

David  Van  Etten,  for  appellant,  cited :  Sec  29,  code. 
Baldum  v.  Wheeler,  50  Iowa,  46.  Dicej  on  Parties,  14, 
622,  527,  532. 

Warren  Sfwitder,  for  appellee  George  A.  Hoagland, 
cited:     Pomeroy  Bemedial   Rights,  Sea   132,  and 
cited. 


Maxwell,  Ch.  J. 

-  This  is  an  action  to  foreclose  a  mechanic's  lien  upon  cer- 
tain real  estate  described  in  the  petition,  owned  hj  Mrs. 
Van  Etten ;  Moyer  claims  fot  material  furnished  to  one 
Hayden,  a  contractor  in  the  erection  of  the  defendant  Van 
Etten's  dwelling,  and  French  is  a  senior  mortgagee.  The 
amount  claimed  to  be  due  the  plaintiff  for  material  furnished 
by  him  is  the  sum  of  $803.76,  with  interest.  He  also 
claims  there  is  due  him  the  sum  of  $17.07  upon  the  account 
of  one  Andrew  L.  Wiggins,  and  the  sum  of  $18.87  on  the 
account  of  Harvey  S.  Nutting.  He  further  claims  to  be 
due  him  the  sum  of  $86  on  the  account  of  Ruton  Grsant^ 
&  Co.,  and  on  the  account  of  Nich.  Spellman  the  sum  of 
$72,  and  $24  on  the  account  of  one  Wm.  Klatt;  $13.87 
on  the  account  of  Hans  Tams ;  $28.82  on  the  account  of 
Jacob  New;  $30.05  on  the  account  of  Sullivan  Bros.; 
$163.12  on  the  account  of  Sidney  D.  Crawford;  $40.87 
on  the  account  of  John  Liibbe;  $48  on  the  account  of 
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Abner  C.  Smilley ;  $21.41  on  the  account  of  N.  J. Sander; 
$68.83  on  the  account  of  Jam^  Morton  &  Son ;  $213  on 
the  account  of  Henry  A.  Kosters.  The  plaintiff  also 
alleges  "that  he  owns  the  above  claims  against  said  last 
named  defendant,  and  they  are  all  past  due,  and  deiQand 
has  been  made  on  the  said  defendant  for  payment,  and 
payment  thereof  was  refused  and  no  part  of  any  of  said 
claims  has  been  paid.'' 

The  defendant  in  her  answer  denies  that  the  plaintiff 
owns  the  claims  above  set  forth,  and  allies  that  the 
plaintiff  is  not  the  real  party  in  interest.  On  the  trial  the 
court  instructed  the  jury :  "  It  will  not  be  necessary  for 
you  to  determine  whether  the  assignment  was  valid  or  not; 
but  you  will  allow  the  amount  due,  if  anything,  on  each 
particular  claim  the  same  as  if  sued  on  by  the  original 
party,  and  subject  to  the  same  defenses,  if  any,  regardless 
of  the  alleged  assignment." 

It  is  conceded  that  the  assignments  were  merely  formal 
to  enable  the  plaintiff  to  bring  the  action  for  all,  and  that 
he  is  not  the  real  party  in  interest.  In  justification  of  this 
course,  the  plaintiff's  attorney  cites  Pomeroy  on  Remedial 
Rights  and  Remedies,  section  132.  In  all  the  cases 
cited  by  Mr,  Pomeroy  in  support  of  his  proposition,  ex- 
cept two,  the  plaintiff  had  an  interest  in  the  proceeds 
resulting  from  the  suit.  It  was  not  a  case  of  an  entire 
want  of  interest,  but  merely  a  defect  of  parties  plaintiff. 
In  such  case  it  is  well  known  that  if  one  of  the  proper 
parties  brings  an  action  and  no  objection  is  made  for  defect 
of  parties,  he  may  maintain  the  action  although  others 
should  be  brought  in,  as  where  a  debt  is  assigned  as  col- 
lateral security  for  a  less  sum  than  the  value  of  the  debt, 
the  assignee  may  maintain  an  action  on  the  security  al- 
though the  assignor  having  an  interest  in  the  surplus 
would  be  a  proper  party. 

Section  29  of  the  code  provides  that,  "Every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est, except  as  otherwise  provided  in  section  32." 
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In  MUh  V.  Murray,  1  Neb.,  327,  it  was  held  that  the 
assignee  or  actual  owner  of  a  chose  in  action  is  the  proper 
and  only  party  who  can  maintain  a  suit  thereon.  This 
doctrine  was  affirmed  in  Seymour  v.  Street,  5  Neb.,  93,  Htda- 
land  V.  Nebraska  Gty  National  Bank,  8  Neb.,  463.  The 
language  of  the  statute  is  plain  and  unambiguous,  ^'  Every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except,"  etc.  This  case  is  not  within  any  of  the 
exceptions  named,  and  therefore  must  be  considered  with 
reference  solely  to  section  29.  If  a  party  having  no  inter- 
est in  the  subject-matter  of  the  suit,  who  holds  simply  as 
assignee,  and  is  to  deliver  to  his  assignor  the  proceeds  of 
the  action,  may  maintain  an  action  on  such  an  assignment, 
then  section  29  has  no  meaning  whatever.  We  do  not  care 
to  enter  into  a  discussion  of  the  propriety,  or  impropriety, 
of  requiring  actions  to  be  brought  in  the  name  of  the  real 
party  in  interest.  The  statute  contains  a  plain  provision 
which  this  court  has  no  authority  to  disr^ard.  We  hold, 
therefore,  that  an  assignee  having  no  interest  in  the  result 
of  the  suit,  and  not  entitled  to  any  portion  of  the  proceeds 
thereof,  is  not  entitled  under  section  29  to  maintain  an  ac- 
tion as  the  real  party  in  interest.  Where  a  number  of 
persons  hold  mechanics'  liens  against  certain  real  estate, 
such  persons  may  and  should  be  brought  before  the  court, 
as  among  such  lienholders  there  is  no  priority,  but  each 
lien  should  stand  upon  its  own  separate  facts,  in  order  that 
issue  may  be  taken  thereon. 

The  first  answer  filed  by  the  defendant  was  to  a  great 
extent  stricken  out  on  motion.  An  amended  answer  was 
thereupon  filed,  the  sixth  and  seventh  counts  of  which 
were  stricken  out,  and  the  sustaining  of  such  motion  is 
now  assigned  for  error.  Said  counts  are  as  follows :  '^  Said 
defendant,  for  a  further  defense  in  said  action,  alleges  the 
facts  to  be  that  on  or  about  the  10th  day  of  September, 
1883,  she  contracted  with  one  David  I.  Hayden,  a  con- 
tractor and  carpenter  and  joiner^  in  said  city  of  Omaha, 
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by  a  duly  written,  signed,  executed,  and  delivered  con- 
tract (a  copy  of  which  is  hereto  attached,  marked  'Ex- 
hibit A,'  and  hereby  made  a  part  of  this  answer),  and  that 
by  virtue  of  said  contract,  of  which  each  and  every  one  of 
said  parties  had  knowledge,  said  Hayden  agreed  to  and 
with  said  defendant,  for  certain  and  specified  sums  of  money 
to  be  paid  as  in  said  contract  specified,  amounting  in  all  to 
the  sum  of  $975,  of  which  no  payment  was  required  until 
forty-five  days  after  the  completion  and  acceptance  of  said 
work  specified,  and  then  not  to  exceed  twenty  dollars  per 
month  without  interest  until  due,  with  forbearance  of 
ninety  days  after  any  payment  became  due  before  action 
or  foreclosure  of  lien  could  be  instituted,  and  of  nine 
months  after  decree  and  termination  of  action  before  said 
property  could  be  advertised  for  sale  thereunder,  and  other 
conditions  of  payment  as  in  said  contract  specified,  to  con- 
struct and  erect  for  said  defendant,  as  in  said  contract  spec* 
ified,  two  certain  and  specified  additions  to  her  house  on 
said  lot,  and  to  furnish  all  the  labor,  skill,  mechanism,  and 
materials  for  said  work  and  building,  and  to  do  and  per* 
form  other  work  on  said  lot  and  ftirnish  the  materials  for 
the  same  as  in  said  contract  specified,  and  that  whatever 
materials,  services,  and  labor  said  plaintifi^  and  either,  any, 
or  all  of  said  named  parties  ftirnished  and  supplied  for 
said  work  and  building  and  appurtenances,  if  any,  were 
furnished  and  supplied  to  the  said  Hayden,  under  and  by 
virtue  of  the  said  contract  of  which  they  each  and  all  had 
knowledge  before  furnishing  or  doing  anything  whatsoever 
upon  the  same,  and  they  each  and  all  so  intended  and  fur- 
nished nothing  whatsoever  to  said  defendant,  and  did  noth- 
ing whatsoever  for  her  or  at  her  instance  and  request,  as 
they  each  and  all  well  knew  and  so  intended. 

'^  That  in  pursuance  of  said  contract  by  and  between 
said  Hayden  and  said  defendant,  said  Hayden  commenced 
said  work  and  employed  one  Nich.  Spellman  to  do  and 
perform  the  brick  work  specified  in  said  contract,  and  he, 
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Spellman,  to  furnish  all  the  labor  and  materials  for  the 
same  as  said  Hayden's  oontractor,  being  the  sub-oontractor 
of  said  work;  that  said  Spellman  as  said  sub-contractor 
agreed  to  and  with  said  Hayden  to  do  and  construct  said 
brick  work,  furnishing  all  the  materials  and  labor  for  the 
same  as  in  said  original  contract  specified,  for  the  sum  of 
$11  per  thousand  laid  in  the  wall  finished  and  completed, 
to  apply  on  an  indebtedness  of  the  said  Spellman  to  the 
said  Hayden,  and  commenced  to  do  the  same,  but  failed  en- 
tirely to  complete  said  work,  doing  but  a  very  small  part 
of  the  same,  and  what  he  did  do  he  did  in  violation  of 
said  contract,  and  in  such  a  shabby,  worthless  manner,  and 
used  such  poor  and  worthless  material  that  portions  of  his 
said  work  fell  down^  and  said  defendant  was  obliged  to  re- 
build the  same,  afW  failure  and  notice  to  said  Spellman 
and  the.  said  Hayden,  and  that  said  Spellman's  work  as 
aforesaid  was  of  no  value  whatever,  but  on  the  contrary 
was  a  damage  to  said  building  and  cannot  be  repaired 
without  removing  the  same  and  rebuilding,  damaging  said 
defendant  more  than  $500,  and  said  Hayden  and  said 
Spellman  have  neither  of  them  repaired  said  damage  or 
any  part  of  it,  notwithstanding  they  each  had  full  knowl- 
edge and  information  and  were  notified  by  defendant  of 
the  same,  and  that  said  work  and  materials  furnished  were 
in  violation  of  said  contract/' 

There  are  doubtless  all^ations  in  these  counts  whidi 
are  immaterial,  and  probably  had  a  proper  motion  been 
filed  could  hf^ve  been  stricken  out,  but  a  party  is  entitled 
to  set  up  all  the  defenses  he  may  have  to  an  action.  If 
where  a  defense  is  set  up  that  material  was  furnished  to  a 
contractor  for  the  erection  of  a  building  for  the  defendant, 
while  the  contract  between  the  contractor  and  the  person 
erecting  the  building  will  not  prevent  a  recovery  in  a 
proper  case  for  material  furnished  or  labor  performed  upon 
the  structure,  yet  the  time  in  which  the  lien  is  to  be  filed  is 
limited  to  sixty  days,  while  if  the  contract  is  made  with  the 
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owner  the  person  daimiDg  the  Hen  has  four  months  in 
which  to  file  the  same.  The  all^ation  in  the  petition  as 
to  the  date  of  filing  the  several  liens  assigned  to  the  plaint- 
iff is  in  blank.  A  party  is  entitled  to  have  a  case  sub- 
mitted to  a  jury  upon  his  theory,  provided  that  the  answer, 
if  taken  as  true,  would  constitute  a  defense  to  the  action 
and  there  is  testimony  tending  to  support  the  answer.  As 
there  must  be  a  new  trial  in  this  case  and  many  of  the 
facts  are  practically  conceded,  as  that  the  defendant,  Mrs. 
Van  Etten,  is  the  owner  of  the  lot  in  controversy,  it  would 
seem  to  be  unnecessary  to  introduce  a  number  of  the  vo- 
luminous records  used  on  the  hearing  of  the  case;  but  this 
is  a  matter  within  the  control  of  the  trial  court. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


94    414 
94    772 

Henry  Berrer,  plaintiff  in  error,  v.  Philip  C.  •  ^  ^^^ 
Moorhead,  Sheriff  of  Nuckolls  Countv,  Ne- 
braska, Springer  Galley,  Thomas  Fiokes,  Ed. 
Kennedy,  and  W.  B.  Crawford,  Sureties  of 
SAID  Philip  Moorhead,  defendants  in  error. 

1.  Unlawful  Imprisonment  I  action  against  shbbiff: 
PLEADINQ.  In  an  action  against  a  sheriff  for  damages  for  un- 
lawful imprisonment,  under  indictment  for  a  misdemeanor,  when 
the  petition  alleges  that  a  recognizance  with  ample  surety  was 
tendered  to  the  sheriff  and  a  discharge  of  plaintiff  demanded 
thereunder,  but  such  discharge  was  refused,  but  it  was  shown  by 
the  petition  that  no  affidavit  of  qualification  of  the  sureties  was 
attached  to  or  accompanied  the  undertaking,  the  petition  would 
cot  for  that  reason  alone  be  demurrable. 
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2.  Pleadings:  amendment.  Under  the  law  of  amendments 
contained  in  the  ciyil  code,  where  a  petition  is  held  defectiTe  and 
a  demurrer  thereto  sastained,  if  it  appears  that  the  petition  ia 
susceptible  of  amendment,  the  district  court  should  permit  such 
an  amendment  to  be  made,  upon  such  terms  as  to  costs  as  would 
be  just. 

3.     :    .    The  law  of  amendments  should  be  liberally 


construed  in  order  to  prevent  a  failure  of  justice. 

Erbob  to  the  district  court  for  Nuckolls  county.  Tried 
below  before  Morris,  J. 

H.  W.  Shorty  for  plaintiff  in  error. 

W,  A.  BergatreaseTy  for  defendant  in  error. 

Reese,  J. 

This  action  was  commenced  in  the  district  court  of 
Nuckolls  county,  against  the  sheriff  of  said  county,  for  the 
recovery  of  damages  alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  the  wrongful  imprisonment  of  himself 
by  defendant.  A  general  demurrer  was  filed  to  the  peti- 
tion, which  was  sustained,  the  application  of  plaintiff  for 
permission  to  amend  his  petition  denied,  and  the  cause 
dismissed.     Plaintiff  allies  error  in  this  court. 

We  here  quote  the  petition  in  full: 

"Henry  Berrer,  plaintiff  in  the  above  entitled  cause, de- 
poses and  says :  1st.  That  on  the  29th  day  of  April,  1885^ 
he  was  arrested  under  a  state  warrant  issued  out  of  the  dis- 
trict court  of  Nuckolls  county,  Nebraska,  upon  an  indict- 
ment found  by  the  grand  jury  in  said  Nuckolls  county^ 
Nebraska,  at  the  April  term,  1885,  against  this  plaint- 
iff for  a  misdemeanor,  to-wit,  resisting  an  officer,  to-wit^ 
the  sheriff  of  said  Nuckolls  county,  Nebraska,  and  his  dep- 
uties on  the  25th  day  of  March,  a.d.  1885,  in  performing 
their  duties.  That  the  said  Philip  C.  Moorhead,  as  sheriff 
aforesaid,  on  the  29th  day  of  April,  1885,  took  this  plaint* 
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iffy  and  lodged  him  in  the  common  jail  of  said  county. 
That  the  offense  for  which  this  plaintiff  was  arrested  and 
imprisoned  was  and  is  bailable  under  the  statute  and  the 
law  of  the  state.  And  immediately  thereafter  the  said  dis^ 
trict  court  adjourned,  having  fixed  the  amount  of  bail  at 
the  sum  of  three  hundred  dollars.  That  afterwards,  to- 
wit,  May  first,  a.d.  1885,  at  three  o'clock  p.m.,  this  plaint- 
iff, by  his  attorney,  H»  W.  Short,  procured  and  delivered 
to  said  Philip  C.  Moorhead  a  good  and  sufficient  bond  for 
the  appearance  of  this  plaintiff  on  the  5th  day  of  October^ 
A.D.  1885,  at  ten  o'clock  A.M.,  that  being  the  first  day  of 
the  next  regular  term  of  said  court,  as  fixed  by  Hon.  W. 
H.  Morris,  judge,  on  the  1st  day  of  January,  a.i>.  1885^ 
and  as  will  appear  from  the  journal  entry  of  said  district 
court,  and  to  do  and  to  receive  what  shall  be  adjudged  by  said 
court  upon  him,  and  shall  not  depart  the  said  court  with- 
out leave,  which  said  bond  was  signed  by  Henry  W.  Short, 
James  M.  Hall,  S.  A.  Lopp,  and  J.  Ritterbosh,  residents 
and  freeholders  of  the  county  of  Nuckolls  and  state  of  Ne- 
braska, whose  aggregate  wealth  is  at  least  thirty  thousand 
dollars  over  and  above  all  debts  and  liabilities.  That  said 
sheriff  of  Nuckolls  county,  Nebraska,  Philip  C.  Moorhead^ 
at  the  time  of  the  delivery  of  said  bond  and  upon  demand 
for  the  release  from  confinement  of  the  said  Henry  Berrer, 
now  in  jail,  so  made  by  his  attorney,  H.  W.  Short,  then 
and  there  refused  to  release  said  prisoner  from  said  jail  of 
Nuckolls  county,  Nebraska,  and  still  continued  and  refused 

to  release  said  plaintiff  for  the  space  of days.     That 

said  Philip  C.  Moorhead,  as  sheriff,  made  and  executed  and 
delivered  to  Nuckolls  county,  Nebraska,  his  bond  of  office, 
a  copy  is  hereunto  attached,  marked  exhibit  '  A,'  and 
made  a  part  of  this  petition.  That  said  sheriff  is  guilty 
of  oppression  in  the  discharge  of  his  duty  as  sheriff,  in 
this,  that  he  has  refused  to  accept  of  the  appearance  bond 
tendered  by  plaintiff  for  his  appearance  at  the  next  term 
of  court.  That  the  plaintiff  has  [been]  detained  from  his 
44 
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home  and  family  and  his  labors^  and  has  been  held  a  pris- 
oner in  the  common  jail  of  said  Nuckolls  Co.,  Nebraska^ 
by  said  sheriff,  contrary  to  law,  to  his  damage  $1,000;  a 
copy  of  the  bond  tendered  and  delivered  to  said  sheriff  for 
the  appearance  of  said  plaintiff  is  hereto  attached,  marked 
*  B,'  and  made  a  part  of  this  petition.  The  plaintiff  there- 
fore prays  judgment  against  said  Philip  C.  Moorhead, 
sheriff,  and  against  his  bondsmen,  Springer  Galley,  Thomas 
Fickes,  Ed.  Kennedy,  and  W.  B.  Crawford,  sureties  on 
said  bond,  for  the  sum  of  one  thousand  dollars  so  as  afore- 
said sustained,  and  for  costs  of  suit.'^ 

The  errors  assigned  in  this  court  are  as  follows : 

^'Ist.  The  court  erred  in  sustaining  the  demurrer  of 
defendant  to  the  petition  of  the  plaintiff. 

''  2d.  The  court  erred  in  refusing  the  plaintiff  permis- 
sion to  amend  his  petition  before  the  judgment  of  dismissal. 

"3d,  The  court  erred  in  rendering  judgment  of  dis- 
missal against  the  plaintiff. 

"4th.  The  court  erred  in  refusing  the  plaintiff's  mo- 
tion to  set  aside  the  judgment  of  dismissal,  and  refiising  to 
allow  plaintiff  to  file  an  amended  petition  or  to  be  further 
heard." 

By  the  record  of  the  district  coui*t  before  us  the  follow- 
ing appears:  "Now  on  this  5th  day  of  October,  1885,  it 
being  the  first  day  of  said  term,  this  case  came  on  to  be 
heard  on  the  demurrer  of  defendants  to  the  petition  of  the 
plaintiff,  and  the  demurrer  is  sustained,  to  which  ruling  of 
the  court  plaintiff  excepts.  The  plaintiff  asks  leave  to 
amend,  but  leave  is  denied  by  the  court,  to  which  ruling 
of  the  court  the  plaintiff  excepts.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that  said  case 
be  dismissed.  Plaintiff  files  a  motion  to  set  aside  the 
judgment,  to  reinstate  the  cause,  and  permission  to  file 
•amended  petition.  Motion  denied  by  the  court,  to  whidb 
ruling  of  the  court  plaintiff  excepts." 

The  first  question  requiring  our  attention  is,  does  the 
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petition  state  a  cause  of  action?  The  one  contention  on 
the  part  of  defendant  in  error  upon  this  question  is,  that  it 
is  fatally  defective  because  it  failed  to  show  the  affidavit  of 
the  sureties  offering  such  bond  setting  forth  their  qualifica- 
tion. To  sustain  this  contention,  section  897  of  the  civil 
code  is  cited.  In  our  opinion  this  section  can  have  no 
application  to  the  case  at  bar.  It  only  alludes  to  the 
duties  of  ministerial  officers  when  taking  security  on  an 
undertaking  provided  for  by  that  code,  and  has.  no  refer- 
ence to  the  duties  of  a  sheriff  in  the  case  of  taking  and 
approving  recognizances,  during  vacation,  of  persons  who 
have  been  indicted  during  the  session  of  the  court.  For 
the  duties  of  sheriffs  in  cases  of  this  kind,  we  must  refer 
to  section  428  of  the  criminal  code,  which  is  as  follows : 
"  When  any  sheriff  or  other  officer  shall  be  charged  with 
the  execution  of  a  warrant  issued  on  any  indictment  for  a 
misdemeanor,  he  shall,  during  the  vacation  of  the  court 
from  which  the  writ  issued,  have  authority  to  take  the 
recognizance  of  the  person  so  indicted,  together  with 
sufficient  sureties,  resident  and  freeholders  in  the  county 
from  which  such  writ  issued,  in  a  sum  of  not  less  than 
$50  nor  more  than  f  500,  conditioned  for  the  appearance  of 
such  person  on  the  first  day  of  the  next  term  of  such 
court." 

It  appears  by  the  petition  that  the  offense  for  the  com- 
mission of  which  plaintiff  had  been  indicted  was  a  misde- 
meanor and  bailable  under  the  section  above  quoted.  It 
was  the  duty  of  the  sheriff,  therefore,  to  accept  a  proper 
recognizance  and  discharge  plaintiff.  If  in  his  opinion 
the  sureties  offered  were  insufficient,  he  had  a  perfect  right 
to  require  additional  security,  or  perhaps,  if  unacquainted 
with  those  offered,  to  require  them  to  justify  or  make  an 
affidavit  of  qualification.  But  it  would  clearly  be  his  duty, 
in  case  he  found  the  sureties  offered  insufficient,  or  in  case 
their  qualifications  were  unknown  to  him,  to  make  known 
to  the  person  offering  the  bail  the  reason  why  he  rejected 
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it,  in  order  that  the  defect,  if  any,  might  be  cured.  The 
mere  fact,  then,  that  the  undertaking,  did  not  contain  the 
affidavit  of  the  sureties  offered  on  the  bond,  setting  forth 
their  qualifications  as  such,  would  not  necessarily  deprive 
the  plaintiff  of  his  right  to  prosecute  his  action. 

If  the  demurrer  was  sustained  upon  this  groimd  alone^ 
the  decision  of  the  district  court  was  erroneous;  if  for  any 
other  reason  the  petition  was  defective,  which  defect  might 
have  been  cured  by  an  amendment,  it  was  the  duty  of  the 
district  court  to  permit  such  amendment  to  be  made.  For 
this  reason  the  judgment  of  the  district  court  is  reversed 
and  the  case  remanded  for  fiirther  proceedings  according  to 
law. 

Revebsed  and  bemanded. 

The  other  judges  concur. 
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Nancy  A.  McKesson,  plaintiff  and  appellant,  v. 
Ellen  Hawley,  defendant  and  appellee. 

Trust  Deed :  bedemptiok:  statxttic  of  limitations.  On  the 
12th  of  February,  1872,  A  executed  to  B  a  trust  deed  to  secnrs 
the  i>ayment  of  a  Bum  of  money  dae  April  12th,  1872.  The  trust 
deed  provided,  among  other  things,  that  if  the  notes  were  not 
paid  at  maturity  the  trustee  should  advertise  and  sell  the  real 
estate  and  convey  a  fee  simple  title  to  the  purchaser.  The  notes 
were  not  paid  at  maturity.  On  the  7th  day  of  June,  1872,  the 
trustee  advertised  and  sold  the  real  estate  to  the  highest  bidder 
according  to  the  terms  of  the  trust  deed.  On  the  12th  day  of 
Beptember,  1873,  the  purchaser  at  the  trustee's  sale  conveyed 
the  property  to  another  by  warranty  deed.  On  the  5th  day  of 
October,  1874,  the  property  was  again  sold  and  conveyed  by 
warranty  deed,  and  on  the  29th  day  of  April,  1876,  defend- 
ant purchased  the  same  and  received  a  similar  conveyance. 
Defendant  and  her  grantors  were  in  open,  notorious,  and  advene 
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poBseaBion  of  the  property  for  more  than  ten  years  prior  to  the 
commencement  of  this  action,  which  was  to  redeem  the  property 
from  the  trust  deed.  It  was  held  that  the  statute  of  limitation 
had  run  and  that  plaintiff's  cause  of  action  was  barred. 

Appeal  from  the  district  oonrt  of  Lancaster  county. 
Tried  below  before  Hayward,  J. 

N.  C.  Abbott,  for  appellant,  cited :  WiUiama  v.  Cashj  27 
Ga.,  507.  Bannon  v.  Brandoriy  34  Penn.  State,  263. 
Wilson  V.  Richards,  1  Neb.,  342.  .  Hearst  v.  Pugily  44  Cal., 
230.  Green  v.  Turner,  38  Iowa,  112.  Frink  v.  LeBoyy 
49  Cal.,  314.  Jones  Mortgages,  Sees.  1162,  1153,  and 
1159. 

Lamby  Ricketts  &  Wilson,  for  appellee,  cited :  Orawford 
«.  Taylor,  42  Iowa,  260.  Clark  v.  Potter,  32  Ohio  State, 
49.  KruywUcm  v.  Walker,  13  Wis.,  264.  Waldo  v.  Rice, 
14  Id.,  286. 

Reese,  J. 

This  action  was  commenced  in  the  district  court  of  Lan- 
caster county,  the  summons  being  issued  on  the  11th  day 
of  April,  1885.  The  suit  was  ejectment,  seeking  the  pos- 
session of  the  real  estate  described  in  the  petition. 

On  the  18th  of  October,  1886,  an  amended  petition 
was  filed,  changing  the  nature  of  the  action  to  one  to  re- 
deem the  same  land,  to-wit,  the  west  half  of  lot  two,  block 
fifty-five,  in  the  city  of  Lincoln,  from  a  lien  created  by  a 
trust  deed  given  to  secure  the  payment  of  the  sum  of  $318. 

It  is  alleged  that  the  plaintiff^s  equity  of  redemption  has 
never  been  foreclosed  or  any  proceeding  had  or  instituted 
for  the  purpose  of  foreclosing  the  said  mortgage.  That 
under  the  stipulations  contained  in  said  trust*  deed  the 
trustee  pretended  to  advertise  and  sell  the  property  for  the 
satisfaction  of  said  debt,  and  pretended  to  sell  the  same  on 
or  about  the  7th  day  of  June,  1872,  and  delivered  a  deed 
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to  the  purchaser,  Hartley^  for  the  consideration  of  the  sum 
of  ^190,  that  being  the  amount  for  which  the  property  was 
sold.  And  that  through  mesne  conveyances  from  the  pur- 
chaser to  the  defendant  the  title  of  the  said  Hartley  had 
been  conveyed  to  her.  It  is  alleged  that  the  proceedings 
to  foreclose  the  mortgage  or  trust  deed  by  the  alleged  ad- 
vertisement and  sale  were  void;  and  that  the  plaintiff  was 
entitled  to  redeem  the  real  estate.  An  accounting  is  prayed 
for  of  the  amount  due  the  defendant  on  the  mortgage,  and 
also  taxes  paid  by  her,  and  of  the  rents  and  profits  for  the 
use  and  occupation  of  the  premises  during  the  time  the 
same  was  in  the  possession  of  the  defendant  and  her  gran- 
tors, and  that  after  deducting  therefrom  the  amount  found 
due  on  the  mortgage,  the  plaintiff  have  judgment  for  the 
remainder,  and  that  she  be  immediately  permitted  to  redeem 
the  property. 

By  the  answer  the  title  of  plaintiff  is  denied,  as  well  as 
her  right  to  the  possession  of  the  property.  It  is  allied 
that  on  the  12th  day  of  September,  1873,  one  J.  W.  Hart- 
ley and  his  wife,  claiming  to  own  said  property  in  fee 
simple,  conveyed  the  same  by  warranty  deed  to  one  J.  D^ 
Smith,  and  that  Smith  thereupon  entered  into  actual  and 
undisputed  possession  of  the  property,  claiming  title  under 
his  deed  from  Hartley.  That  he  remained  in  possession 
until  the  5th  day  of  October,  1874,  when  by  warranty 
deed  he  and  his  wife  conveyed  the  property  to  one  Wealthy 
Craig,  and  that  she  immediately  took  actual  possession  of 
the  property  under  her  title  thus  acquired,  and  retained 
the  same  until  the  29th  day  of  April,  1876,  when  she,  by 
warranty  deed,  conveyed  to  defendant  and  delivered  to  her 
the  possession  thereof;  that  thereupon  defendant  entered 
into  the  actual  possession  of  the  same  and  has  ever  since 
held  open^  notorious,  and  adverse  possession  thereof,  claim- 
ing title  thereto  under  and  by  virtue  of  the  deeds  described ; 
that  all  of  the  deeds  referred  to  were  filed  for  record  and 
duly  recorded  immediately  after  they  were  executed ;  that 
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defendant  and  her  grantors  have  held  open,  exdusive,  oon- 
tinuous,  and  adverse  possession  of  said  property  for  more 
than  ten  years  prior  to  the  commencement  of  plaintiff's  suit, 
claiming  title  under  their  deeds :  thus  presenting,  as  a  de* 
fense,  the  statute  of  limitations. 

The  trial  was  had  in  the  district  court,  which  resulted  in 
a  decree  in  favor  of  defendant,  from  which  plaintiff  appeals. 

As  is  shown  by  the  record,  the  trust  deed  referred  to  was 
dated  February  12th,  1882,  and  was  given  to  secure  the 
sum  of  $318,  due  April  12th  of  the  same  year.  The  deed 
is  in  the  usual  long  form,  and  authorizes  the  trustee,  in  case 
of  failure  to  pay  the  moneys  secured  by  it,  to  advertise 
the  property  and  sell  it  at  public  auction,  at  a  place  therein 
directed,  and  upon  such  sale  being  made,  the  trustee  to 
execute  and  deliver  to  the  purchaser  a  deed  in  fee  simple 
of  said  property. 

The  money  secured  by  this  trust  deed,  or  mortgage,  was 
not  paid  when  it  became  due,  whereupon  the  trustee  pro- 
ceeded to  advertise  and  sell  the  property.  The  sale  was 
made  on  the  7th  day  of  June,  1872,  J.  W.  Hartley  being 
the  purchaser.  On  the  12th  day  of  September,  1873, 
Hartley  sold  and  conveyed  the  property  to  J.  D.  Smith. 
On  the  5th  day  of  October,  1874,  J.  D.  Smith  sold  and 
conveyed  it  to  Wealthy  Craig,  and  she,  by  a  like  sale  and 
conveyance,  transferred  it  to  defendant,  on  the  29th  day  of 
April,  1876.  The  evidence  shows  that  immediately  after 
the  purchase  from  Smith,  and  the  transfer  to  Craig  by  him, 
on  the  12th  day  of  October,  1874,  Mrs.  Craig  entered  into 
actual  possession  of  the  property  under  her  deed,  and  re- 
tained such  possession  as  owner,  unmolested,  until  the  time 
of  her  conveyance  to  defendant,  and  that  defendant,  upon 
her  purchase,  immediately  took  possession  and  has  remained 
in  possession  ever  since. 

There  is  some  testimony  that  Smith  was  in  possession  of 
the  property  prior  to  his  transfer  to  Craig,  but  this  is  not 
very  clear.     From  this,  it  appears  beyond  controversy  that 
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defendant  and  h^  grantor,  Craig,  were  in  open  and  adverse 
possession  of  the  property  from  the  5th  day  of  October, 
1874,  until  the  11th  day  of  April,  1885,  the  time  of  the 
<x>mmencement  of  this  action,  covering  about  ten  years  and 
a  half.  There  is  some  question  presented  as  to  what  the 
statute  of  limitation  would  be  in  a  case  of  this  kind,  de- 
fendant claiming  that  plaintiff  should  be  limited  to  four 
years,  under  the  provisions  of  section  16  of  the  civil  code, 
fiut  we  are  inclined  to  think  that  the  provisions  of  section 
<  should  be  applied,  which  would  fix  the  limitation  at  ten 
jears.  This  section  is  as  follows :  "An  action  for  the  re- 
<»very  of  the  title  or  possession  to  lands,  tenements,  or 
hereditaments  can  only  be  brought  within  ten  years  after 
the  cause  of  said  action  shall  have  accrued.  This  section 
shall  be  construed  to  apply  also  to  mortgages." 

In  Orawford  v,  Taylor^  42  Iowa,  260,  it  is  said  that  an 
action  to  redeem  from  a  mortgage  is  barred  in  the  same 
time  an  action  to  foreclose  would  be,  and  cannot  be  main- 
tain^ after  ten  years  from  the  date  when  the  right  of  ac- 
tion accrued,  ten  years  being  the  statutory  limitation  of 
that  state. 

Applying  this  rule  to  the  trust  deed  in  question,  it  is  ap- 
|)arent  that  plaintiff's  right  to  redeem  accrued  on  the  12th 
day  of  April,  1872,  thirteen  years  before  the  commence- 
ment of  her  action.  But  assuming  the  statute  of  limitation 
would  not  b^in  to  run  against  her  at  that  time,  it  seems 
clear  that  it  would  begin  to  run  in  favor  of  defendant, 
under  the  title  of  herself  and  grantors,  as  soon  as  adverse 
possession  was  taken  under  the  allied  purchase  from  the 
trustee.  This  possession  dated  back  prior  to  the  5th  day  of 
October,  1874,  and,  as  we  have  seen,  more  than  ten  years 
prior  to  the  commencement  of  the  action.  Plaintiff's  right 
of  action  is  therefore  barred  by  the  statute  of  limitation. 
See  Clarh  v.  Potter,  32  Ohio  St.,  49.  KnowUm  v.  Walker^ 
13  Wis.,  264;  Waldo  v,  Riccy  14  Id.,  286.  Stevens  v. 
Savings  Institution^  129  Mass.,  547. 
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But  it  is  contended  by  plaintiff  that  the  possession  of 
defendant  and  her  grantors  was  not  adverse;  that  the  title 
of  the  trustee  was  a  reoognition  of  the  plaintiff's  title,  and 
ihaty  as  the  foredosure  proceedings  were  void^  defendants 
could  hold  only  as  assignees  of  the  rights  of  the  trustee, 
and,  therefore,  not  adverse.  Such,  to  our  mind,  cannot  be 
the  law.  Notwithstanding  the  fact  that  the  foreclosure  pro- 
ceedings might  have  been  void,  it  is  clear  that  the  purpose 
of  such  proceeding  was  to  cut  off  and  destroy  the  title  of 
plaintiff;  and  therefore  the  conveyance  by  the  trustee  to 
Hartley,  had  it  been  legal,  would  have  terminated  plaintiff's 
title.  The  grantees  of  Hartley  taking  and  holding  the 
property,  or  asserting  their  right  to  hold  it  under  warranty 
deeds  from  him,  was  clearly  adverse  to  plaintiff.  They 
held  as  owners,  and  the  statute  would  run  in  their  &vor. 

The  decree  is  right,  and  is  affirmed. 

Decree  affirmed. 
The  other  judges  concur. 


j.  g.  cortelyou  et  al.,  plaintiffs  in  error,  v. 
Luther  B.  Maben  et  al.,  defendants  in  error. 

1.  Kegotiable  Instruments:  dbaft:  aoceftance.  The 
drawee  of  a  draft  wrote  across  the  fiice  thereof  the  words,  "  Ex- 
cepted Sept.  la     L.  B.  Maben.''    Hdd,  A  yalid  acceptance. 

%    :    :    EVIDBNCB.     Parol  evidence  that  such  was  the 

purpose  of  the  writing,  not  being  inconsistent  with  the  writing 
itself,  is  admissible. 

Error  to  the  district  court  for  Holt  county.    Tried  be- 
low before  Post,  J. 

Uidey  &  Small,  for  pkintiff  in  error,  cited :  Vantilrwm  v. 
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LUjengren,  33  N.  W.  R.,  566.  1  JDaniels  N^.  Ins.,  See; 
497^  and  cases  died.  DoolUUe  v.  Ferry,  20  Kan.,  23a 
Dale  V.  Oear,  38  Conn.,  15. 

No  appearanoe  for  defendant  in  error. 

Maxwell^  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Holt 
county  hj  the  plaintiffs  against  the  defendants,  and  on  the 
trial  the  court  held  that  the  petition  did  not  state  a  cause  of 
action,  and  therefore  refiised  to  admit  evidence  under  it 
The  jury  thereupon  returned  a  verdict  for  the  defendants^ 
and  judgment  was  rendered  thereon. 

The  following  is  a  copy  of  the  petition : 

^^  Plaintiffs  complain  of  die  defendants  tiiat  whereas  <»  or 
about  the  17th  day  of  September,  1884,  John  M.  Diel8& 
Son  drew  tiieir  certain  bill  of  exchange  of  that  date,  and 
then  and  there  delivered  the  same  to  the  Scribner  State 
Bank,  in  the  state  of  Nebraska,  and  then  and  thereby  re- 
quested Maben  &,McCormick,  at  three  days  from  sight 
tiiereof,  to  pay  to  the  order  of  Scribner  State  Bank  the 
sum  of  ♦498.70. 

''The  following  is  a  copy  of  said  bill  with  all  tiie  en- 
dorsements thereon : 

"'♦498.70.  Bank  of  Ewing,  Collection  No.  287. 

Scribner,  Neb.,  Sept.  17, 1884. 

At  three  days  sight  pay  to  the  order  of  Scribner  State 
Bank,  four  hundred  ninety-eight  -^^  dollars  witii  ooll. 
charges  and  exchange. 
"To  Maben  &  McCormick, 

25,007.        Deloit,  Neb.      John  M.  Diem  &  Son.' 

"  Across  the  face  of  said  bill  are  written  the  following 
words:  'Excepted  Sept.  18.  L.  B.  Maben.'  Endorsed 
on  the  back  as  follows  :  '  Pay  to  the  order  of  Cortdyou, 
Ege  &    Yanzant.      John  Baker,  Cashier/      'Beceived 
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f 68.77  on  the  within^  October  24,  1884.  Corteljou/Ege 
&  Yanzant' 

''Plaintiff  says  that  on  tbe  18th  day  of  September, 
1884,  said  bill  of  exchange  was  dnlj  accepted  bj  L.  B. 
Maben. 

''On  the  17th  day  of  September,  1884,  the  said  Scribner 
State  Bank  endorsed  said  bill  of  exchange  as  follows: 
'Pay  to  the  order  of  Cortelyou,  "Ege  &  Yanzant.  John 
Baker,  Cashier,'  and  delivered  the  same  to  the  plaintifis. 

"  On  the  day  said  bill  of  exchange  became  due  and  pay- 
able it  was  dnly  and  legally  presented  to  said  L.  B.  Mabai, 
and  payment  thereof  demanded,  which  was  refused,  all  of 
which  the  said  Scribner  State  Bank  and  John  M.  Diels  & 
Son  had  due  and  legal  notice.  The  said  John  M.  Diels 
&  Son  are  liable  on  said  bill  as  drawers,  and  the  said  L. 
B.  Maben  as  acceptor,  and  the  said  Scribner  State  Bank 
as  endorsers. 

"That  on  the  24th  day  of  October,  1884,  there  was 
paid  on  said  bill  of  exchange  and  endorsed  thereon  the 
sum  of  $58.77,  and  no  more,  and  that  there  is  now  due 
and  unpaid  on  the  bill  of  exchange  the  sum  of  $439.30, 
with  interest  thereon  from  the  24th  day  of  October,  1884.'^ 

There  is  also  a  stipulation  in  the  records  as  follows : 
"  It  is  stipulated  and  agreed  by  and  between  the  parties  to 
said  action  that  the  only  question  herein  to  be  decided  by 
the  supreme  court  is,  whether  upon  the  trial  hereof  in  the 
district  court  the  plaintiff  should  have  been  allowed  to 
prove  by  witnesses  called  for  that  purpose,  words  spoken, 
and  expressions  made  by  the  defendant  contemporaneous 
with  his  act  of  writing  across  the  face  of  the  draft  herein 
the  words,  'Excepted  Sept.  18,  L.  B,  Maben,'  that  the 
defendant  intended  by  writing  said  words  to  accept  and 
honor  said  draft." 

It  is  manifest  that  the  court  sustained  the  motion  of  de- 
fendant to  exclude  evidence  offered  by  the  plaintiff 
because  of  the  word  "excepted"  written  by  Maben  across 
the  face  of  the  draft. 
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In  a  number  of  cases  it  has  been  held  that  the  word 
■*' excepted"  thus  written  is  an  acceptance.  Vanstrumv. 
LUjengrenr,  33  N,  W.  R.,  556.  MOer  v.  Butler,  1  Cranch 
C.  C,  470.  1  Daniel  Neg.  Ins.,  Sec.  497.  The  evident 
purpose  of  Maben  in  writing  the  word  "excepted"  was  to 
accept  the  draft,  and  parol  proof  of  this  purpose,  not  being 
Inconsistent  with  the  writing,  was  proper  and  should  have 
been  received.  Had  Maben  intended  to  refuse  acceptance 
it  was  unnecessary  to  put  such  refusal  in  writing,  and  no 
doubt  he  was  well  aware  of  this  fact. 

The  law  is  not  a  system  of  quirks  and  quibbles  upon 
which  courts  may  seize  to  defeat  rights,  but  a  system  of 
rules  and  principles,  in  which  the  rights  of  parties  are  pro- 
tected and  enforced,  and  it  is  the  duty  of  a  court  to  dis- 
regard mere  pretexts  and  decide  a  case  if  possible  upon  the 
merits. 

The  judgment  of  the  district  court  is  reversed  and  the 
KSAuae  remanded  for  further  proceedings. 

ReVEBSED  Ain>   REMANDED. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  bel.  Arnold  Gregory, 
V.  School  DiSTRicrr  No.  7,  Sherman  County, 
et  al. 

School  DiBtriot  Bonda:  tax  to  pat.  Where  an  application 
is  made  to  the  court  for  mandamos  to  compel  the  leyying  of 
taxes  fat  the  payment  of  bonds  issned  by  a  school  district,  and 
it  is  apparent  that  the  tax  if  leyied  in  one  year  wonld  be  a  bur- 
den upon  tiie  taxpi^ers  of  snch  district,  the  court,  as  a  condi- 
tion of  granting  relief,  may  apportion  the  levy  oyer  snch  nam- 
her  of  years  as  Dot  to  be  oppressire. 
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Originax.  application  for  mandamus. 

DatoeSy  F088  &  Stephens,  for  relators. 

No  appearance  for  respondents. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  writ  of  mandamos  to  com^ 
pel  the  officers  of  the  school  district  in  question  to  make  a 
certain  report,  and  the  proper  authorities  to  levy  a  tax  on 
the  property  of  such  school  district  for  the  payment  of 
principal  and  interest  of  two  certain  bonds,  each  for  the 
sum  of  $500,  with  interest,  which  bonds,  it  is  allied,  were 
issued  by  said  district  and  the  proceeds  used  by  it  in  the 
erection  of  a  school-house  therein.  There  was  personal 
service  on  each  of  the  defendants,  but  no  defense  inter^ 
posed  to  the  action.  The  facts  stated  in  the  petition,  there- 
fore, will  be  taken  as  true.  In  this  dass  of  cases,  however,, 
as  a  condition  of  granting  relief  where  it  is  apparent  that 
the  tax  if  levied  in  one  year  would  be  burdensome  upon 
the  taxpayers  of  the  district,  the  court  will  extend  the  levy 
over  such  a  number  of  years  as  not  to  make  the  tax  oppress 
sive.  As  the  tux  in  this  case  would  be  burdensome  if 
levied  upon  the  property  of  the  taxpayers  of  the  district 
in  less  than  four  years,  such  levy  will  therefore  be  extended 
over  the  period  of  four  years.  The  sum  now  due  to  be 
divided  into  four  installments,  and  a  tax  to  pay  one  of  said 
installments  be  levied  in  the  years  1888,  1889,  1890,  and 
1891. 

Judgment  accordingly. 

The  other  judges  concur. 
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32  708  Sanford  L.  Sturtevant,  ptiAtntiff  in  error,  v. 

^  e^  l.  wineland  et  al.,  defendants  in  error. 

Practice  in  Supreme  Court.  The  plaintiff  in  error  filed  a  peti- 
tion in  error  in  the  snpreme'ooart,  upon  which  a  summons  in 
error  was  iasned  and  served  on  the  defendant,  hut  failed  to  file 
a  transcript  of  the  proceedings  of  the  trial  conrt  The  defend- 
ant afterwards  filed  a  motion  to  dismiss  for  the  failore  to  file  a 
transcript,  and  serred  notice  upon  the  plaintiff's  attorney  of 
the  pendency  of  snch  motion.  Held,  That  the  motion  mast  he 
sustained. 

Motion  to  dismiss. 

Jf.  F.  Moudy,  for  the  motion. 

Oeorge  D.  Meiklejohn  and  C.  E.  Magoon,  oontrcL 

Maxwell,  Ch.  J. 

On  February  7,  1887,  the  plaintiff  in  error  filed  his  pe- 
tition in  error  in  this  court.  The  summons  in  error  seems 
to  have  been  issued,  served,  and  returned.  No  transcript, 
however,  has  ever  been  filed,  and  the  attorney  of  the  de- 
fendant in  error  now  moves  to  dismiss  the  proceeding  in 
error,  principally  upon  the  ground  that  no  transcript  has 
been  filed.  This  motion  was  heard  after  notice  had  been 
given  to  the  plaintiff  in  error  of  the  pendency  thereof. 
The  motion  niust  be  sustained.  There  being  no  transcript 
filed,  there  is  nothing  before  the  court  except  the  petition 
in  error,  and  the  time  having  elapsed  in  which  the  plaint- 
iff could  file  the  transcript,  his  rights  in  that  r^ard  are 
barred. 

Judgment  AcooRDiNaLT. 

The  other  judges  concur. 
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Eliza  H.  Brown,  appellee,  v.  Daniel  Brown,  ap- 
pellant, AND  First  National  Bank  op  Lincoln. 

Husband  and  Wife.  A  contract  between  a  husband  and  wife, 
whereby  he  transfera  his  property  to  her  npon  condition  that 
she  will  assume  his  debts  and  pay  the  same  out  of  the  property 
received  from  him  and  property  inherited  from  her  father,  is 
Talid  as  against  the  husband. 

Appeal  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Pound,  J. 

Ryan  Brothers,  for  appellant,  cited:  WaUingford  v. 
Burr,  15  Neb.,  207.  McDonald  v.  Hewitt^  15  John.,  349. 
Joyce  V  Adams,  4  Seld.,  291.  LangdelPs  Select  Cases,  464, 
«29,  1010.  Benj.  on  Sales,  Sec.  374-5.  Shindler  v.  Houh- 
i(m,  1  N.  Y.,  261.  Cooke  V.  Millard,  5  Lans.,  243.  Artclier 
€7.  Zeh,  5  Hill,  205. 

Mason  &  Whedon,  for  appellee. 
Maxwell,  Ch.  J. 

In  June,  1886,  the  plaintiff  filed  a  petition  in  the  dis- 
trict court  of  Lancaster  county,  in  which  she  alleged  that 
die  is  a  married  woman,  and  that  the  defendant,  Daniel 
Brown,  is  her  husband  ;  that  in  February,  1886,  her  hus- 
band was  indebted  to  one  W.  G.  Hawkins  in  the  sum  of 
^11,000,  and  to  other  parties  in  the  sum  of  $725,  which 
sums  were  then  due,  and  said  creditors  were  pressing  her 
husband  for  payment ;  that  the  indebtedness  to  Hawkins 
was  £br  900  sheep,  purchased  in  1885,  for  the  sum  of 
^3,500,  which  was  secured  by  a  mortgage  on  the  sheep ; 
that  her  husband  at  various  times  had  borrowed  from 
Hawkins  divers  sums,  the  dates  and  the  amounts  of  which 
were  unknown  to  the  plaintiff,  and  to  secure  to  said  Haw- 
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kins  the  payment  thereof  transferred  to  him  the  contract  for 
parchase  of  section  17,  town  9,  range  5  E.,  in  Lancaster 
county ;  that  Hawkins  thereafter  made  the  payments  on 
said  contracts  as  they  became  due  and  also  paid  the  taxea 
thereon,  by  reason  of  which  her  husband  was  indebted  to 
said  Hawkins  in  February,  1886,  as  aforesaid ;  that  in  Jan- 
uary, 1885,  the  plaintiff  came  into  the  possession  of  .an  es- 
tate inherited  from  her  &ther  of  the  value  of  about  $10,- 
000;  that  in  February,  1886,  and  for  a  long  time  prior 
thereto,  said  Hawkins  pressed  his  claims  for  payment^ 
whereupon  it  was  agreed  between  the  plaintiff,  her  hus- 
band, and  said  Hawkins,  that  plaintiff  should  assume  said 
indebtedness,  together  with  the  other  debts  heretofore  re- 
ferred to ;  that  she  did  so  assume  said  debts,  and  paid  said 
Hawkins  of  her  own  money  the  sum  of  |1,075,  and  gave' 
him  a  mortgage  for  the  sum  due  on  section  17  aforesaid, 
and  certain  real  estate  inherited  from  her  father;  that  she 
has  paid  of  the  debts  of  her  husband  $1,800  in  cash,  and  is 
further  liable  therefor  in  the  sum  of  |10,000 ;  that  in  con- 
sideration of  plaintiff  assuming  and  paying  said  debts,  her 
husband  sold  and  transferred  to  her  all  his  interest  in  ih&r 
household  goods,  also  two  horses,  one  pony,  one  cow,  one 
yearling  calf,  one  set  of  harness,  one  Moline  wagon,  one 
mower,  one  hay  rake,  one  cultivator,  one  plow,  one  harrow, 
one  hay  rick,  and  about  900  sheep  and  about  200  lambs> 
and  one-half  interest  in  a  corn-planter ;  that  Hawkina 
sold  and  assigned  the  aforesaid  contract  to  her,  and  the 
plaintiff  then  obtained  a  deed  for  the  land,  which  was  then 
mortgaged  to  Hawkins  to  secure  the  amount  due  to  him  ; 
that  in  June,  1886,  her  husband,  without  her  consent  and 
in  violation  of  her  direction,  shipped  to  persons  unknown 
to  plaintiff  the  wool  sheared  from  said  sheep  and  has  re* 
ceived  an  advance  thereon  of  about  $543,  which  he  has 
deposited  in  his  own  name  in  the  First  National  Bank, 
and  threatens  and  is  about  to  dispose  of  the  personal  prop- 
erty heretofore  set  out,  which  will   prevent  the   plaintiff 
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from  properly  caring  for,  cultivating,  and  increasing  the 
crop  now  growing  on  section  17 ;  that  her  husband  is 
wholly  insolvent,  and  is  financially  wholly  worthless^ 
thriftless,  and  shiftless.  The  prayer  is  for  an  injunction 
restraining  her  husband  from  receiving  the  money  on  said 
draft,  and  from  meddling,  interfering,  or  in  any  manner 
disposing  of  said  personal  property,  and  from  hindering 
and  disturbing  the  plaintiff  in  the  free  use  and  disposition 
of  the  same,  etc. 

The  defendant  Brown  has  filed  a  very  lengthy  answer, 
which  need  not  be  noticed  here.  On  the  trial  of  the  cause 
the  court  found  '^that  the  plaintiff,  Eliza  H.  Brown,  m 
entitled  to  one-half  of  the  said  sum  of  five  hundred  and 
forty-three  and  -f^  dollars,  now  in  the  possession  of  the 
said  defendant  bank,  to-wit,  the  sum  of  two  hundred  and 
seventy-one  and  -^  dollars,  and  find  that  the  defendant^ 
Daniel  Brown,  is  entitled  to  the  other  half  of  said  sum  of 
money,  being  also  the  sum  of  two  hundred  and  seventy* 
one  and  ^^f^  dollars,  and  that  the  defendant,  the  First 
National  Bank  of  Lincoln,  Nebraska,  should  pay  the  said 
sum  of  money  in  its  possession,  one-half  of  the  same  to 
said  plaintiff  and  one-half  to  said  defendant  Brown,  as- 
aforesaid,  and  that  the  said  plaintiff  and  the  said  defendant 
Brown  should  pay  the  costs  of  suit,  each  of  said  parties  to 
pay  one-half  of  said  costs,"  and  rendered  a  decree  accord- 
ingly. 

The  defendant  appeals.  There  is  a  supplemental 
answer  filed  by  the  defendant,  in  which  it  is  allied  that 
the  plaintiff,  since  the  bringing  of  the  action,  has  sold 
eleven  hundred  of  the  sheep,  of  the  value  of  |3,300,  one 
horse  of  the  value  of  |200,  the  com  on  one  hundred  and 
twenty  acres  of  said  section  17,  of  the  value  of  |5  per  acre,, 
one  horse  and  pony,  of  the  value  of  |75,  and  one  cow  and 
calf,  of  the  value  of  |80,  being  part  of  the  property  de- 
scribed in  the  petition. 

It  appears  from  the  testimony  that  the  plaintiff  and 
45 
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defendant  were  married  about  twenty-five  years  ago,  and 
that  two  sons  were  bom  to  them;  that  in  March,  1881, 
the  defendant  and  oldest  son  came  to  this  state,  the  son  at 
that  time  being  about  sixteen  years  of  age ;  that  the  de- 
fendant Brown  purchased  the  section  of  land  in  controversy 
from  the  B.  &  M.  R.  R.  Co.,  and  made  the  first  payment 
thereon,  amounting  to  between  eight  hundred  and  nine 
hundred  dollars ;  that  the  defendant  brought  about  $4,500 
in  money  to  this  state,  which  seems  to  have  belonged  to 
his  father;  that  in  June,  1881,  the  plaintifi^  came  to  this 
state  to  join  her  husband.  The  oldest  son  seems  to  have 
been  sick  before  her  arrival,  and  soon  afterwards  died. 
The  youngest  son  at  that  time  was  about  eleven  years  of 
age.  The  amount  of  improvement  made  by  the  defendant 
upon  the  section  in  question  does  not  very  clearly  appear^ 
but  he  seems  to  have  erected  a  dwelling-house  and  a  large 
shed  for  the  protection  of  stock,  and  broken  up  one  hundred 
and  twenty  acres  of  the  land.  This  shed  the  plaintiff 
caused  to  be  removed  from  the  land  and  placed  on  a  lot  in 
the  city  of  Lincoln.  Soon  after  purchasing  the  land  in 
controversy,  the  defendant  purchased  nine  hundred  sheep 
from  Hawkins  for  $4,500,  and  borrowed  of  him  $800  to 
pay  for  feed  and  other  things,  and  to  secure  Hawkins 
executed  a  chattel  mortgage  upon  the  sheep,  and  also 
assigned  the  land  contract,  upon  which  Hawkins  made 
four  payments  of  principal  and  interest,  the  last  payment 
being  made  one  year  before  it  was  due.  The  plaintiff  lived 
with  the  defendant  on  the  farm  for  some  time,  but  early 
in  the  winter  of  1881-82  removed  to  Lincoln,  as  she 
claims,  for  the  purpose  of  educating  her  son,  and  obtained 
employment  as  clerk  in  a  store,  and  for  a  large  portion 
of  the  time  from  the  dal^  of  removing  to  Lincoln  until  the 
bringing  of  this  suit,  she  remained  in  Linooln  as  derk  in 
a  store,  and  supporting  herself  and  son.  She  and  her 
husband,  however,  seem  to  have  been  on  intimate  and 
friendly  terms,  and,  as  far  as  the  testimony  tends  to  show. 
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the  arrangemeDt  was  only  temporary.  The  testimony  of 
a  number  of  the  neighbors  of  the  defendant  show  that  he 
resided  on  the  land  in  question^  and  was  a  good  farmer, 
and  held  ih  esteem  by  his  neighbors.  The  testimony  does 
not  show,  but  it  is  apparent  from  the  circumstances,  that 
the  sheep  had  been  purchased  at  a  high  price,  and  that  the 
many  expenses  incident  to  opening  up  a  new  farm  made  a 
heavy  drain  upon  his  resources,  while  the  continued  absence 
of  his  wife  prevented  the  practice  of  such  economy  in 
household  management  as  probably  otherwise  would  have 
.obtained.  In  February,  1886,  Hawkins  was  pressing  his 
claim  against  the  defendant  for  payment,  and  as  he  was 
unable  to  meet  the  obligations,  the  plaintiff  proposed  to 
assume  the  debts,  upon  the  defendant  surrendering  all 
claim  to  the  property.  This  he  assented  to.  There  is  no 
question  between  creditors  and  the  plaintiff,  the  only  ques- 
tion being  as  to  the  validity  of  the  contract  between  the 
husband  and  wife.  So  far  as  we  can  see,  the  contract  was 
deliberately  entered  into,  and  no  sufficient  cause  has  been 
shown,  either  in  the  pleadings  or  proofs,  for  setting  it 
aside.  It  may  indeed  be  questioned  if  the  plaintiff's  dis- 
position of  the  personal  {Property  was  for  the  best  interest 
of  the  parties.  It  all  seems  to  have  been  sold  for  much 
less  than  its  value,  but  under  the  contract  the  plaintiff  had 
unlimited  power  of  disposing  of  such  property.  It  is  diffi- 
cult to  perceive,  therefore,  under  the  evidence  in  this  case, 
what  relief  can  be  granted  to  the  defendant,  there  being  no 
such  grounds  either  pleaded  or  proved.  The  judgment 
will  be  affirmed.  It  is  probable  that  if  an  action  was 
brought  by  the  defendant  to  redeem,  and  offering  to  pay 
the  entire  debt  and  interest,  that  he  would  be  entitled  to 
relief,  but  that  question  is  uot  before  the  court. 

Judgment  affirmed. 

The  other  judges  concur. 


] 
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Joshua  P.  Brown,  appellee,  v.  George  A.  Bakeb 

ET  AL.,  appellants. 

1.  Mortgage  Foreclosure :    coksidsbation:    xvidengb:   Id 

an  action  to  foreclose  a  mortgage  given  for  part  of  the  purcbaae 
.  money,  the  defenses  were  failure  of  consideration  and  fraudulent 
representations  in  the  sale  of  the  property.    Held,  That  the 
proof  failed  to  establish  the  defenses. 

2.     :    FBIOBITY  OF  LIENS.     Where  it  is  songht  to  givo  tha 

lien  of  a  junior  mortgage  precedence  over  the  lien  of  a  senior 
mortgage,  the  claim  must  be  baaed  either  on  an  agreement  to 
that  effect  or  on  the  superior  equity  of  the  Junior  mortgage. 

Appeal  from  the  district  court  of  Saunders  county. , 
Heard  below  before  Post,  J. 

Ryan  Brothers  and  J.  R.  OUkeson^  iot  appellants,  cited : 
Greenleaf  Evidence,  Sec.  200. 

Oeorge  L  Wright  and  WtUiam  O.  Wright^  for  appellee, 
cited :  Cooley  Torte,  487,  496, 603.  1  Wash.  Real  Prop., 
676.     1  Parsons  Contracts,  619. 

Maxwell,  Ch.  J. 

This  is  an  action  to  foreclose  a  mortgage  given  bj 
Greorge  A.  Baker  and  wife  to  the  plaintiff,  in  March,  1884. 
The  defense  is,  first,  want  of  consideration,  and  second, 
fraudulent  misrepresentations  of  the  plaintiff  in  regard  to 
the  property  purchased.  On  the  trial  of  the  cause  in  the 
court  below  a  decree  was  rendered  for  the  fiiU  amount  of 
the  mortgage,  from  which  the  defendant  appeals.  The 
property  mortgaged  consists  of  a  mill  propelled  by  water, 
and  prior  to  1881  is  alleged  to  have  been  of  the  value  of 
110,000.  The  mill  is  situated  on  the  Platte  bottom  in 
Saunders  county,  some  distance  below  the  bridge  of  the 
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Omaha  &  Republican  Valley  R.  R.,  and  in  the  ice  gorge 
in  the  spring  of  1881,  immediately  above  the  bridge  the 
water  of  the  river  was  thrown  out  of  the  bed  of  the  river 
onto  the  bottom,  on  the  south  side  thereof,  and  over  and 
along  the  stream,  the  water  of  which  had  formerly  been 
used  to  propel  this  mill,  and  destroyed  the  dam,  covered 
the  madunery  with  sediment,  and  to  a  great  extent 
<iestroyed  the  water  power  of  the  mill. 

The  principal  contention  of  the  defendant  is,  that  these 
facts  were  concealed  from  him,  and  that  he  purchased  the 
mill  upon  the  sole  representations  of  the  plaintiff.  In  this, 
however,  he  is  not  borne  out  even  by  his  own  testimony, 
A  number  of  letters  of  the  defendant  to  Brown  are  in  the 
record,  but  one  of  which  need  be  noticed.  The  first  letter 
is  dated  in  January,  1884,  and  is  as  follows: 

"  Lincoln,  Neb.,  Jan.  31,  *84. 
*'  /.  P.  Brotcfiy  Esq.,  Clear  Creek,  Neb,: 

"  Dear  Sir — Yours  of  the  29th  rec'd.  I  cannot  accept 
your  proposition.  I  think  I  gave  you  a  large  offer.  I 
have  not  the  least  doubt  that  the  land  I  offer  you  is  good 
prairie  land.  It  is  situated  in  Floyd  Co.,  Texas.  As 
regards  the  title,  it  was  a  railroad  grant  and  I  got  it  from 
an  agent  on  a  script  from  the  state  signed  by  the  governor 
of  Texas,  and  it  has  the  state  seal.  Your  property  is 
surely  all  run  down,  and  it  will  take  time  and  money 
before  it  will  pay  any  profit.  I  saw  the  man  that  I  sent 
up  there  (who  is  a  genuine  business  man) ;  he  was  not  very 
favorably  impressed  with  it,  but  when  I  make  an  offer  I 
make  it  on  my  own  responsibility.  I  have  written  to 
those  other  parties  I  spoke  of,  for  prices  and  terms,  and 
shall  take  a  little  time  to  consider  which  shall  be  the  best 
thing  to  do.  I  hardly  believe  in  partnership  business  well 
enough  for  to  go  in  with  an  entire  stranger.  I  believe  you 
said  if  you  sold  you  would  put  the  mill  in  running  order, 
that  is  what  I  would  expect ;  I  could  not  handle  the  prop- 
erty now  without  you  could  take  the  land.     I  do  not  like 
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to  let  it  go  80  cheap  as  I  offered  it  to  you,  for  I  think  in 
five  years  it  will  be  worth  as  much  as  the  mill.  My  wife's 
folks  live  at  Beatrice,  and  they  do  not  want  us  to  go 
farther  away.  Please  consider  my  offer  and  let  me  know 
what  you  can  do.  I  have  done  my  best.  Yours  Truly, 
"  Geo.  a.  Baker,  Lincoln,  Nebraska." 

Some  months  afler  Baker  had  purchased  and  taken  pos- 
session of  the  property,  the  plaintiff  called  upon  him,  when 
the  following  conversation  took  place:  ''Mr.  Baker,  do  I 
understand  that  yoU  say  that  I  misrepresented  this  prop- 
erty to  you  when  I  sold  it  to  you?"  To  which  Baker 
answered :  ''  No,  no,  Mr.  Brown,  not  at  all ;  you  didn't 
but  that  damned  old  gray-headed  Safford  did.  Didn't 
I  state  to  you  or  tell  you  how  this  property  was?  You 
did,  as  near  ss  I  could  do  it  myself." 

This  testimony  is  not  denied  by  Baker,  who  says  that  he 
does  not  remember  to  have  said  so.  It  is  evident,  however^ 
that  he  did  use  substantially  the  very  language  imputed  to 
him  by  Brown.  Upon  the  whole  testimony  it  is  clear  that 
there  were  no  fraudulent  representations  made  to  Baker^  to 
induce  him  to  purchase  the  property  in  question.  The  ma- 
chinery had  a  certain  intrinsic  value,  as  also  the  building, 
aside  from  their  use  for  milling  purposes,  and  there  is  tes- 
timony in  the  record  tending  to  show  that  Baker  desired  to 
move  the  mill  to  another  county  and  erect  it  on  a  water- 
course there.  The  decree  of  the  district  court,  therefore, 
practically  finding  that  there  was  a  consideration  (and  no 
fraud)  affecting  the  sale,  is  affirmed. 

The  testimony  shows  that  $760  of  the  money  paid  by 
Geo.  A.  Baker  to  the  plaintiff  was  procured  from  his 
brother,  James  A.  Baker,  and  that  a  mortgage  to  secure 
the  same  was  executed  upon  the  property  in  controversy  in 
this  case  in  May,  1884.  It  is  sought  now  to  declare  the 
lien  of  James  A.  Baker  for  the  $760  superior  to  that  of 
the  plaintiff.  There  is  no  proof,  however,  that  such  an 
arrangement  was  in  the  contemplation  of  the  parties  or  any 
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of  them  when  the  mortgages  were  executed,  nor  is  there 
any  proof  showing  James  A.  Baker's  equity  to  be  superior 
to  that  of  the  plaintiff. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


William  Armstbong,  plaintiff  in  erbor,  v.  Jargus 
middlestadt,  defendant  in  error.  { 

1.  Foreolo6ure  of  Tax  Lien:    sebyiob  by  publicatiok. 

Where  in  an  action  to  foreclose  a  tax  lien  on  real  estate,  the 
petition  and  affidavit  for  publication  were  duly  sworn  to  on  the 
6th  day  of  March,  1883,  in  Madison  oonntj,  Nebraska,  and  filed 
in  the  office  of  the  clerk  of  the  district  court  of  Pierce  county 
on  the  succeeding  day,  Beldf  That  the  affidavit  for  publication 
was  sufficient  to  authorize  service  on  the  defendant  by  publi- 
cation. 

2.  Servioe  by  Fublioation.    Where  by  notice  by  publication  a 

defendant  was  required  to  answer  on  the  forenoon  of  the  day  on 
which  by  law  the  answer  should  have  been  filed,  Held^  That  the 
notice  was  not  therefore  invalid,  but  that  the  defendant  had  the 
entire  day  in  which  to  answer. 

3.  Judicial  Sale:    confibmation:     notice.     The  ten  days' 

notice  to  the  adverse  party,  provided  in  section  49.S  of  the  code, 
is  necessary  in  all  cases  where  it  is  sought  to  confirm  a  sale  of 
real  estate  in  vacation.  Such  notice  is  jurisdictional,  and  un- 
less it  has  been  given  no  valid  confirmation  can  be  had  in  vaca- 
tion. 

Error  to  the  district  court  for  Pierce  county.     Tried 
below  before  Tiffany,  J. 

C.  C,  McNish  and  Brome,  White  &  Mapes,  for  plaintiflf 
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in  error,  cited :  Murphy  v.  Lyons,  19  Neb.,  689.  Forbes 
<7.  Hyde,  31  Cal.,  342.  EttiB  e.  Karl,  7  Neb.,  381.  JSfatr 
V.  West  Point  Mnfg.  Oo.,  7  Id.,  146.  McGaoook  v.  Pol- 
lock, 13  Id.,  636.     In  re  DiU,  32  Kan.,  668. 

A.  N.  Childs  and  N.  A.  BainboU,  for  defendant  in  error, 
dted :  Orowdl  v.  Johnson,  2  Neb.,  156.  Neligh  v.  Keene, 
16  Id.,  408.     Tracy  v.  Saokd,  1  Ohio  State,  64. 

Maxwell,  Ch.  J. 

In  September,  1886,  the  plaintiff  brought  an  action  in 
the  district  court  of  Pierce  county  to  recover  the  possession 
of  one  hundred  and  sixty  acr^  of  land.  The  defendant 
claimed  title  to  forty  acres  of  the  land  in  controversy  under 
a  tax  deed,  and  to  the  remainder  of  the  tract,  being  one 
hundred  and  twenty  acres,  by  virtue  of  the  foreclosure  of 
certain  tax  lieiis  and  a  deed  under  the  decree  of  foreclosure. 
On  the  trial  of  the  cause  the  court  rendered  a  decree  for  the 
plaintiff  for  the  forty  acres  which  the  defendant  claimed 
under  a  tax  deed,  and  for  the  defendant  for  the  one  hun- 
dred and  twenty  acres  which  he  claims  under  the  fore- 
closure proceedings. 

The  plaintiff  contends  that  the  sheriff's  deed  under  the 
tax  foreclosure  is  void,  for  the  following  reasons : 

First,  the  petition  and  affidavit  for  service  by  publica- 
tion in  the  foreclosure  action  were  filed  in  the  district  court 
of  Pierce  county  on  the  6th  day  of  March,  1883,  and  both 
were  sworn  to  on  the  preceding  day;  Second,  that  the  pub- 
lication notice  was  insufficient;  and  Third,  want  of  author- 
ity to  confirm  the  sale. 

The  record  shows  that  the  petition  and  affidavit  for  ser- 
vice by  publication  in  the  tax  foreclosure  action  were  sworn 
to  in  Madison  county  on  the  6th  day  of  March,  1883,  and 
filed  in  the  office  of  the  clerk  of  the  district  court  of  Pierce 
county  on  the  succeeding  day. 

Section  78  of  the  code  provides  that,  "before  service  can 
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be  made  by  publication  an  affidavit  must  be  filed,  that  ser- 
vice of  a  summons  cannot  be  made  within  this  state  on  the 
defendant  or  defendants  to  be  served  by  publication,  and 
that  the  case  is  one  of  those  mentioned  in  the  preceding 
section.  When  such  affidavit  is  filed, the  party  may  pro- 
ceed to  make  service  by  publication/' 

It  will  be  seen  that  the  statute  does  not  require  the 
petition  to  be  filed  before  the  affidavit  is  made.  Fairly 
construed,  we  think  that  the  act  of  verifying  the  petition, 
making  the  affidavit  for  publication,  and  the  instituting 
of  the  action  by  filing  the  same  in  the  office  of  the  derk 
4if  the  district  court  of  Pierce  county,  may  be  r^arded 
as  continuous  acts  in  the  bringing  of  the  action  to  fore- 
close the  tax  liens.  For  aught  that  appears,  the  petition 
may  have  been  verified  and  the  affidavit  for  publication 
made  late  at  night  on  the  5th  day  of  March,  1883 ;  and 
may  have  been  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Pierce  county  soon  after  midnight,  or  early  in  the 
morning  of  the  6th  day  of  March  of  that  year.  It  must 
be  presumed,  too,  if  the  defendant  Culver  was  a  non-res- 
ident of  the  state  on  the  5th  day  of  March  he  continued  to 
be  each  on  the  6th.  The  affidavit  for  publication,  there- 
fore, was  sufficient,  and  the  objections  raised  to  it  are  over- 
ruled. In  sustaining  this  affidavit  we  do  not  wish  to  go 
beyond  the  facts  in  this  case,  and  to  hold  that  an  affidavit 
made  several  days  before  the  conmiencement  of  an  action 
would  be  sustained.  The  affidavits  in  any  case  are 
merely  prima  fade  evidence  of  the  facts  stated  therein,  and 
the  defendant,  notwithstanding,  may  show  that  he  was  a 
resident  of  the  state  and  that  service  of  summons  might 
have  been  had  upon  him  therein.  The  plaintiff  in  error, 
however,  oorrol)orates  the  affidavit  in  this  case  by  intro- 
ducing a  deed  to  the  land  in  controversy  from  Culver  and 
wife  to  Armstrong,  which  deed  shows  Culver  to  be  a  resi- 
dent of  the  state  of  Illinois. 

2.     The  notice  of  publication  in  the  foreclosure  action 
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required  the  defendant  to  answer  the  petition  on  or  before 
the  23d  day  of  April,  1883,  that  being  the  proper  answer 
day.  It  may  be  conceded  that  it  was  not  in  the  power  of 
the  plaintiff  to  shorten  or  abridge  die  time  in  which  the 
defendant  could  answer  the  petition,  and  notwitlistanding 
the  notice  required  him  to  answer  in  the  forenoon,  the  ri|^ 
continued  during  the  entire  day.  The  defendant  seems  to 
have  sustained  no  injury  in  consequence  of  the  giving  of 
this  notice,  and  at  most  it  was  error  without  prejudice. 

3.    The  third  question  presented  is  more  serious.     The 
motion  and  order  confirming  the  sale  are  as  follows : 
"In  the  District  Court  op  Pierce  CJounty,  State 

OF  Nebraska. 
"Jargus  Middlestadt  v.  The\ 

east  half  of  the  south-west  j 

quarter  and  the  north-east/ 

quarter  of   the   south-west  [  Motion  for  order  to  con- 

51  uarter  of  section   twenty-  f  firm  sale  and  for  deed, 
our,  township  twenty-five,' 

range  two  W.  6  P.  M.,  and 

George  N.  Culver. 

"Comes  now  plaintifi^,  and  moves  the  court  to  iasae  an 
order  in  vacation  confirming  the  sale  of  said  real  estate,  and 
directing  the  sheriff  of  said, county  to  make  and  ddiver 
deed  to  the  purchaser  of  said  land  without  plaintiff  being 
required  to  give  notice  of  ten  days  to  adverse  party  or  his 
attorney,  as  provided  by  section  498,  page  695,  Compiled 
Statutes  of  Nebraska,  for  the  reason  that  the  owner  of  said 
land  is  unknown,  and  the  residence  of  the  said  defendant 
Culver  is  unknown,  and  for  the  further  reason  that  the 
summons  in  this  action  was  served  by  publication. 

^^And  now  on  this  11th  day  of  December,  1883^  this 
cause  coming  on  to  be  heard  in  vacation,  upon  the  return 
of  the  sheriff  to  the  order  of  sale  issued  herein,  and  the 
repoit  of  the  proceedings  and  the  sale  of  said  lands  and 
tenements  under  said  order  of  sale,  and  upon  the  motion 
of  plaintiff  for  the  confirmation  of  said  sale  and  for  ordor 
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to  the  sheriff  to  make  purchaser  a  deed  to  said  lands,  the 
oourt  finds  that  sammons  in  this  cause  was  served  by  pub- 
lication ;  that  the  owner  of  said  land  is  unknown ;  that  the 
residenoe  of  defendant  Geo.  N.  Culver  is  unknown ;  that 
no  appearance  in  this  cause  has  been  made  hy  or  on  behalf 
of  said  defendant  land  or  of  said  defendant  Culver^  and  that 
the  ten  days'  notice  to  adverse  party  or  his  attorney  of 
record^  as  provided  by  section  498,  page  696,  Compiled 
Statutes  of  Nebraska,  1881,  for  confirmation  of  sale,  is  not 
required  to  be  given  in  this  case,  and  the  court^  after  having 
examined  the  proceedings  in  relation  to  said  sale,  and  being 
satisfied  that  the  same  has  in  all  respects  been  made  in 
conformity  with  law,  and  that  said  sale  is  legal,  it  is  hereby 
ordered  that  said  sale  and  proceedings  be  and  the  same  are 
hereby  confirmed,  and  the  sheriff  of  the  said  county  of 
Pierce  is  hereby  ordered  to  make  to  the  purchaser  a  deed  in 
fee  simple  for  the  lands  and  tenements  so  sold,  and  the 
derk  of  the  court  for  said  Pierce  county  is  hereby  directed 
and  required  to  enter  on  the  journals  of  this  court  this 
present  order. 

^'Done  at  chambers,  at  Albion,  this  11th  day  of  Decem- 
ber, 1883, 

"F.  B.  Tiffany,  Judge." 

Section  498  of  the  code  provides  that :  '^  If  the  oourt,  upon 
the  return  of  any  writ  of  execution  or  order  of  sale,  for  the 
satisfiiction  of  which  any  lands  and  tenements  have  been 
sold,  shall,  after  having  carefully  examined  the  proceedings 
of  the  officer,  be  satisfied  that  the  sale  has  in  all  respects 
been  made  in  conformity  to  the  provisions  of  this  title,  the 
court  shall  direct  the  clerk  to  make  an  entry  on  the  journal 
that  the  court  is  satisfied  of  the  legality  of  such  sale,  and 
an  order  that  the  officer  make  to  the  purchaser  a  deed  of 
such  lands  and  tenements ;  and  the  officer,  on  making  such 
sale,  may  retain  the  purchase  money  in  his  hands  until  the 
court  shall  have  examined  his  proceedings  as  aforesaid, 
when  he  shall  pay  the  same  to  the  person  entitled  thereto, 


} 
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agreeable  to  the  order  of  the  court;  Provided,  That  the 
judge  of  any  district  court  may  confirm  any  such  sale  at  any 
time  after  such  officer  has  made  his  return,  on  motion  and 
ten  days'  notice  to  the  adverse  party  or  his  attorney  of 
record,  if  made  in  vacation.  When  any  sale  is  confirmed 
in  vacation  the  judge  confirming  the  same  shall  cause  his 
order  to  be  entered  on  the  journal  by  the  clerk/' 

It  will  thus  be  seen  that  the  right  of  the  judge  to  confirm 
a  sale  in  vacation  is  derived  from  a  special  provision,  con- 
ditioned that  it  shall  be  made  on  ten  days'  notice  to  the 
adverse  party  or  his  attorney  of  record.  This  notice  is 
jurisdictional,  and  unless  it  has  been  given  a  judge  has  no 
authority  to  confirm  a  sale  in  vacation.  There  are  many 
reasons  why  the  court  should  strictly  adhere  to  this  rula 
The  property  may  have  been  appraised  at  a  sum  greatly 
beneath  its  value;  liens  may  have  been  included  which  had 
been  satisfied  or  released ;  mistakes  may  have  been  made  by 
the  appraisers  to  the  detriment  of  the  land-owner.  The 
sale,  until  confirmed,  is  open  to  all  just  objections  against 
its  r^ularity  and  fairness,  and  every  opportunity  should 
be  given  to  the  party  about  to  be  deprived  of  his  land  to 
present  any  valid  reasons  against  the  confirmation  of  the 
sale.  Therefore  if  the  &cts  do  not  exist  which  authorize  a 
<x>nfirmation  in  vacation,  then  no  such  confirmation  can  be 
had,  and  the  motion  to  confirm  cannot  be  acted  upon  until 
liie  sitting  of  the  court.  The  confirmation  of  the  sale, 
therefore,  being  without  authority  of  law,  is  void,  and 
there  being  no  valid  confirmation  the  sheriff's  deed  is  in- 
effectual to  convey  the  title. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Kevebsed  and  remanded. 

The  other  judges  concur. 
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Newleai^  &  Hoard,  plaintiffs  in  erbob,  v.  Ole        ^  ^ 
Olson,  defendant  in  error.  "22"  717 

'  33    217 

|2S    717 

1.  Cliattel  Mortgage:    oonstbuction:    balk  by  mobtqaobb,        |  ft  tss 

a  cbftttel  mortgaiEe,  like  any  other  instrament,  is  to  be  conBtraed         |  ^  ^ 
together.     The  whole  instrament  is  to  be  viewed  and  compared  22  7i7| 

in  all  its  parts,  so  that  every  part  of  it  may  be  made  consistent  J^  "^^^l 

and  effectual.  Therefore  where  the  mortgage  provides  that  the 
debt  shall  draw  interest  and  the  debt  is  to  be  paid  at  certain  times 
named,  and  thereby  there  is  an  implied  agreement  that  the 
mortgagor  shall  remain  in  possession  of  the  property  nntil  there 
is  a  default  in  the  payment  of  the  money  or  some  part  thereof, 
a  provision  in  the  mortgage  that,  '*  If  the  mortgagee  shall  at  any 
time  feel  unsafe  or  Insecure  he  may  seijee  and  sell,  as  aforesaid, 
the  property,''  will  not  authorise  such  mortgagee  without  cause 
to  seise  and  sell  such  property  before  the  debt  becomes  due. 

2.    :    .    The  words  "  feels  unsafe  and  insecure  "  do  not 

mean  that  he  may  exercise  an  arbitrary  discretion  in  the  prem- 
ises, but  the  mortgagor  must  be  about  to  do  or  has  done  some  act 
which  tends  to  impair  the  security  of  the  mortgagee. 

Error  to  the  district  court  for  Bart  ooxmty.  Tried 
below  before  Hopewell^  J. 

T.  L.  Lewis,  for  plaintiff  in  error,  cited :  Adams  v. 
Neb.  OUy  NaPl  Bank,  4  Neb.,  370.  AMman  v.  Meyer^ 
19  Neb.,  68.  Jones  Chattel  Mort.,  Sec.  426.  Hudmer  v, 
Koebke,  42  Wis.,  319.  Smith  v.  Post,  1  Hun,  516.  WeOs 
V.  Chapman,  13  N.  W.  R.,  842.  Bobinsm  v.  Filch,  26 
Ohio  State,  663. 

H.  H.  Botoea,  for  defendant  in  error,  cited:  Boy  v. 
Ooings,  96  111.,  361.    Jones  Chattel  Mort.,  Sec.  431. 

Maxwell,  Ch.  J. 

On  the  26th  of  September,  1886,  the  defendant  in  error 
purchased  from  the  plaintiff  one  Moline  spring  wagon,  one 
Henney  top  buggy,  and  one  Deere,  Wells  &  Co.  top  buggy^ 


i< 
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and  to  secure  the  payment  of  the  same  executed  and  deliv- 
ered to  the  plaintiff  in  error  three  instruments^  alike  except 
a3  to  the  time  of  payment,  the  first  one  of  which  is  as 
follows : 

$100.  Oakland,  Neb.,  Sept.  25,  1886. 

"On  or  before  the  first  day  of  March,  1887,  for  value 
received  in  two  buggies  and  one  spring  wagon,  the  under- 
signed, living  miles of  Oakland  postoffice, 

county  of  Burt,  state  of  Nebraska,  promises  to  pay  to 
Newlean  &  Hoard,  or  order,  one  hundred  dollars,  at  Oak- 
land, with  interest  from  date  until  paid,  at  the  rate  of  ten 
per  cent  per  annum.     For  the  purpose  of  obtaining  credit, 

I  certify  that  I  own  in  my  own  name  in  fee  simple 

acres  of  land  in  section  ...,  town  ...,  range  ...,  county  of 

,  state  of  ,  with   acres  improved, 

worth  $ ,  which  is  not  encumbered  by  mortgage  or 

otherwise,  except  $... due ,  188...     I  also  own 

$2,000  worth  of  personal  property  over  and  above  all  in- 
debtedness and  exemptions.  For  value  received,  I,  the 
undersigned,  do  hereby  sell  and  mortgage  unto  the  payee 
hereof,  to  secure  the  payment  of  the  above  described  note, 
one  Moline  spring  iVagon,  one  Henney  top  buggy,  one 
Deere,  Wells  &  Company  top  buorgy,  all  with  poles,  two 
sorrel  horses,  bald  fiice,  eight  and  nine  years  old,  now  in 
my  possession.  Provided  that  if  the  undersigned  shall 
pay  the  said  debt,  then  this  mortgage  shall  be  void.  In 
case  of  default,  I  authorize  the  said  mortgagee  to  seize  and 
sell  the  said  property  at  public  or  private  sale,  as  they  may 
elect,  and  pay  the  said  debt  with  expenses  incurred ;  or  if 
the  mortgagee  shall  at  any  time  feel  unsafe  or  insecare, 
they  may  seize  and  sell,  as  aforesaid,  the  property.  Sale 
to  take  place  at  Oakland,  Nebraska.  If  from  any  cause 
said  property  shall  fail  to  satisfy  said  debt  and  expenses,  I 
covenant  and  agree  to  pay  the  deficiency. 

"  Ole  Olson. 
"  Witness :    A.  D.  Peterson.'' 
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The  Henney  buggy  proved  defective  and  was  returned 
to  the  plaintiff  in  error,  and  the  third  of  these  instruments 
was  canceled,  and  the  balance,  being  thirty  dollars,  was  to 
be  indorsed  upon  one  of  the  other  instruments.  The  in- 
dorsement was  not  made,  however.  About  the  first  of 
December,  1886,  the  plaintiff  in  error  obtained  possession 
of  the  horses  and  buggies  upon  the  pretext  that  he  felt 
insecure. 

The  defendant  in  error  thereupon  brought  an  action  of 
replevin,  upon  the  ground  that  he  was  entitled  to  the  pos- 
session of  the  property  at  least  until  default  was  made  in 
the  payment  of  one  of  the  instruments,  and  on  the  trial  of 
the  cause  a  jury  was  waived  and  the  cause  submitted  to 
the  court,  which  found  in  favor  of  the  defendant  in  error 
and  rendered  judgment  accordingly. 

The  testimony  tends  to  show  that  Olson  was  engaged  in 
the  livery  business  at  Oakland,  Burt  county ;  that  his 
receipts  from  his  business  were  from  $5  to  $7.50  per  day ; 
that  he  purchased  the  buggies  in  question  for  use  in  his 
business,  and  the  plaintiff  was  well  aware  of  that  fact; 
the  lien  upon  the  horses  was  taken  as  additional  security, 
that  in  case  Olson  made  default  in  the  payment  of  the 
money  the  plaintiff  would  be  amply  secured. 

The  plaintiff  claims  that  under  the  clause  in  the  instru- 
ment above  set  out,  "  If  the  mortgagee  shall  at  any  time 
feel  unsafe  or  insecure  they  may  seize  and  sell,  as  afore- 
said, the  property,"  he  had  the  right  to  take  possession  at 
any  time  he  saw  fit,  and  that  this  right  did  not  depend 
upon  the  facts,  but  upon  his  own  pleasure  or  election. 

A  chattel  mortgage,  like  any  other  contract,  is  to  be  con- 
strued together,  and  the  object  is  to  ascertain  with  pre- 
cision the  mutual  understanding  of  the  parties.  The 
whole  instrument  is  to  be  viewed  and  compared  in  all 
its  parts  so  that  every  part  of  it  may  be  made  consistent 
and  effectual.  2  Kent's  Com.,  555.  People,  ex  rel,,  v» 
Gooper,  3  Neb.,  285.     Barton  v.  Fitzgerald,  15  East.,  541. 
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Merrill  v.  Gore,  29  Me.,  346.  And  the  court  in  oonstru-- 
ing  the  contract  should  give  effect  to  the  provisions  which 
carry  out  the  evident  intent  of  the  parties.  '  Here  we 
find  in  this  case  credit  was  given,  interest  provided  for  in 
favor  of  the  mortgagee,  and  an  implied  agreement  on  his 
part  that,  if  the  mortgagor  did  not  impair  the  security,  he 
should  be  entitled  to  retain  possession  of  the  property  until 
the  money  became  due.  This  clearly  was  the  contract  and 
the  intent  of  the  parties,  and  the  mortgagee  should  not  be 
permitted  to  violate  it.  The  words,  "  if  the  mortgagee 
shall  at  any  time  feel  unsafe  or  insecure,''  do  not  mean  that  he 
may  arbitrarily  and  without  cause  declare  that  he  feela 
unsafe  or  insecure.  If  this  were  so  a  mortgagee  might 
induce  a  mortgagor  amply  to  secure  a  debt  uj)on  the  ii»^ 
plied  promise  that  credit  for  a  certain  length  of  time  would 
be  given,  and  the  instant  after  receiving  the  mortgage 
declare  that  he  felt  unsafe  and  insecure  and  proceed  at 
once  to  foreclose  the  mortgage.  Such  a  rule  would  place 
the  mortgagor  entirely  at  the  mercy  of  the  mortgagee,  and 
in  many,  if  not  most  cases,  deprive  the  mortgagor  of  the 
very  means  by  which  he  could  pay  the  debt.  To  justify 
the  mortgagee,  therefore,  in  his  action  in  declaring  that  he 
feels  unsafe  and  insecure,  where  there  is  an  implied  ooih 
tract  that  the  mortgagor  shall  remain  in  possession,  the 
mortgagor  must  be  about  to  commit,  or  has  committed^ 
some  act  which  tends  to  impair  the  security ;  and  unless 
such  facts  exist  the  right  does  not  become  operative. 

The  judgment  of  the  district  court,  therefore,  is  clearly 
right,  and  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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Union  Pacipic  Railroad  Company,  plainttpp  dc 
EBBOR,  y.  Iba  D.  Mabston,  defendant  in  ebbob. 

1.  Appeal  from  Justice:  fiuno  tbansckipt:  nbglsot. 
An  agreement  entered  into  by  an  attorney  with  a  Jnetice  of  the- 
peaoe,  that  such  jnstice  shall  file  a  transcript  of  the  prooeediiigi^ 
of  a  case  tried  before  him,  in  the  district  oonrt,  will  not,  npoo 
the  failure  of  the  justice  to  file  the  transcript,  relieTe  the  appel- 
lant from  the  consequence  of  such  neglect. 

%    :    :    .    In  such  case,  the  duties  not  bein^ 

official,  the  justice  acts  as  the  mere  agent  of  the  appellant. 

8.    "— — :    .    Under  sections  1,008  and  1,011  of  the  code,  as 

it  existed  In  1886,  an  appellant  had  thirty  days  from  the  rendi- 
tion of  the  judgment  before  the  justice  in  which  to  file  his  tran- 
script in  the  district  court,  and  until  the  second  day  of  the  nexi 
term  of  the  district  court  after  the  expiration  of  the  thirty  days. 

4.    :    .    Where  a  transcript  is  filed  by  either  of  the- 

parties  on  or  before  the  thirtieth  day  after  the  rendition  of  tbe^ 
judgment,  the  court  will  thereby  acquire  jurisdiction  of  the- 


Ebbob  to  the  district  court  for  Buffalo  couniy.  Tried 
below  before  Hameb,  J, 

W.  jB.  Kdleyy  for  plaintiff  in  error,  cited :  Dobson  r.. 
Dobson,  7  Neb.,  299.  Horn  v.  MUler,  20  Id.,  103.  Sec. 
1001,  Civil  Code. 

Ira  D.  MardoUy  pro  se,  cited:  WtUon  v.  Starke,  2 
Southwestern  Rep.,  346. 

Maxwell,  Ch.  J. 

On  the  16th  day  of  November,  1886,  a  judgment  was. 
rendered  before  a  justice  of  the  peace  in  Buffalo  county  in 
favor  of  the  defendant  in  error,  and  against  the  plaintiff,  for 
the  sum  of  $40  and  costs.  On  the  26th  day  of  that  month* 
the  railway  company  filed  a  bond  for  appeal  and  ordered 
46 
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a  transcript  of  the  proceedings.     The  first  day  of  the  term 
of  the  district  court  next  after  the  appeal  was  take^  was 
on  the  13th  day  of  December,  1886.     The  transcript  was 
filed  on  the  15th  day  of  that  month^  being  the  third  day  of 
the  term  and  the  thirtieth  day  after  the  rendition  of  the 
judgment  before  the  justice.     The  appellee  then  moved  to 
affirm  the  judgment  of  the  justice,  upon  the  ground  that 
the  appellant  had  failed  to  file  its  transcript  by  the  second 
day  of  the  term.     The  motion  was  sustained  and  judg- 
ment entered  in  the  district  court  for  the  sum  of  $40  and 
costs.     On  the  22d  day  of  that  month,  the  railway  com- 
pany filed  a  motion  to  have  the  default  set  aside,  upon  the 
ground,  first,  that  the  transcript  had  been  filed  within  the 
thirty  days;  and  second,  because  the  attorney  of  the  com- 
pany had  made  an  agreement  with  the  justice  before  whom 
the  cause  was  tried  to  file  the  transcript  within  the  proper 
time.     A  number  of  affidavits  are  set  out  in  the  record  in 
support  of  or  against  the  second  point  in   the  motion. 
These  affidavits  are  in  duplicate  in  the  record,  and  the 
costs  for  the  same  will  be  taxed  to  the  party  at  &ult 
Even  if.it  was  true  that  the  company^s  attorney  had  made 
an  arrangement  with  the  justice  to  file  a  transcript,  such 
agreement  would  not  be  recognized  by  this  court,  and 
would  not  excuse  the  failure  to  file  the  transcript  within 
the  time    required.       Ojfford  v.   'Republican     Valley    & 
Kansas  JR.  R.    Co.y  20  Neb.,   638.     It  is   no  part  of 
the  duties  of  a  justice  to  file  a  transcript  of  the  proceedings 
of  a  case  tried  before  him,  and  if  a  party  employs  him  to 
file  the  same,  his  duties  in  that  regard,  not  being  official, 
will  be  rendered  simply  as  agent.      The  failure  of  the 
agent  to  file  a  transcript  will  not  relieve  a  principal  from 
the  consequences  of  sudi  n^lect.     The  affidavits,  therefore, 
on  both  sides  were  entirely  unnecessary,  and  will  not  be 
considered  in  this  case. 

Section  1,008  of  the  code  provides  that,  "  the  said  justice 
shall  make  out  a  certified  transcript  of  his  proceedings,  in*' 
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duding  the  undertaking  taken  for  such  appeal,  and  shall, 
on  demand,  deliver  the  same  to  the  appellant,  or  his 
agent,  who  shall  deliver  the  same  to  the  clerk  of  the  court 
to  which  such  appeal  may  be  taken  within  thirty  days  next 
following  the  rendition  of  such  judgment;  and  such  justice 
shall  also  deliver  or  transmit  the  bill  or  bills  of  particu- 
lars, the  depositions,  and  all  other  original  papers,  if  any, 
used  on  the  trial  before  him,  to  such  clerk,  on  or  before 
the  second  day  of  such  term ;  and  all  other  proceedings 
before  the  justice  of  the  peace  in  that  case  shall  cease  and  be 
stayed  from  the  time  of  entering  into  such  undertaking." 

Section  1,011  of  the  code  as  it  existed  when  the  trial  in 
the  court  below  took  place,  provided  that,  ''If  the  appel- 
lant shall  fail  to  deliver  the  transcript  and  other  papers, 
if  any,  to  the  clerk,  and  have  his  appeal  docketed  as  afore- 
said, on  or  before  the  second  day  of  the  term  of  the  said 
court  next  after  such  appeal,  the  appellee  may,  at  the  same 
term  of  said  court,  file  a  transcript  of  the  proceedings  of 
such  justice,  and  the  said  cause  shall,  on  motion  of  the 
appellee,  be  docketed ;  and  the  court  is  authorized  and  re- 
quired, on  his  application,  either  to  enter  up  a  judgment 
in  his  favor,  similar  to  that  entered  by  the  justice  of  the 
peace,  and  for  all  costs  that  have  accrued  in  tiie  court,  and 
award  execution  thereon ;  or  such  court  may,  with  the  con- 
sent of  such  appellee,  dismiss  the  appeal,  at  the  cost  of  the 
appellant,  and  remand  the  cause  to  the  justice  of  the  peace, 
to  be  thereafter  proceeded  on  as  if  no  appeal  had  been  taken ; 
and  if  the  plaintiff  in  the  action  before  the  justice  shall 
appeal  from  any  judgment  rendered  against  such  plaintifi^ 
and  after  having  filed  his  transcript  and  caused  such 
appeal  to  be  docketed,  according  to  the  provisions  of  this 
chapter,  shall  fail  to  file  his  petition,  or  otherwise  neglect 
to  prosecute  the  same  to  final  judgment,  the  said  plaintiff 
shall  become  non-suited,  and  it  shall  be  the  duty  of  said 
court  to  render  judgment  against  said  appellant  for  the 
amount  of  the  judgment  rendered  against  him  by  the 
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justioe,  together  with  interest  aocnied  thereon  and  for  oostB 
of  suit,  and  to  award  execution  therefor  as  in  other  cases.'' 

It  will  be  seen  that  here  are  two  provisions  r^ulating 
the  time  of  filing  a  transcript.  They  were  not  inconsigtenty 
however.  The  appellant  was  given  thirty  days  in  which 
to  file  a  transcript,  then  if  the  transcript  was  not  filed  on 
or  brfore  the  second  day  of  the  term  next  after  the  expira- 
tion of  the  thirty  days,  the  appeal  might  be  dismissed  or 
the  appellee  might  file  a  transcript  and  ask  for  the  relief 
provided  in  the  statute — ^that  is,  the  appellant  in  any 
case  had  at  least  thirty  days  from  the  time  of  the  rendition 
of  the  judgment  before  the  justice  in  which  to  file  his  tran- 
script,  and  was  not  in  default  if  he  failed  to  file  the  same 
on  or  before  the  second  day  of  the  next  term  of  the  dis- 
trict court,  although  the  time  intervening  might  greatly 
exceed  thirty  days.  The  statute  in  that  regard  was  modi- 
fied at  the  last  session  of  the  l^islature. 

Where  a  transcript  is  duly  filed  by  one  of  the  parties 
during  the  thirty  days  given  by  statute,  the  appellate,  court 
will  acquire  jurisdiction,  and  it  will  be  its  duty  to  proceed 
and  try  the  case  in  the  manner  pointed  out  in  the  statute. 
A  certain  number  of  days  are  given  in  which  to  file  a  peti- 
tion and  make  up  the  issues,  and  the  judgment  in  this  case 
was  rendered  before  the  time  in  which  the  petition  should 
have  been  filed  had  elapsed,  and  before  a  petition  had  actu- 
ally been  filed.  The  court,  therefore,  erred  in  overruling 
the  motion  of  the  plaintiff  in  error  to  set  aside  the  default, 
and  in  affirming  the  judgment  of  the  justice.  But  even  if 
the  filing  of  the  transcript  did  not  give  the  court  jurisdic- 
tion of  the  appeal,  still  the  railway  company  was  not  in 
de&ult,  as  it  still  had  until  the  second  day  of  the  next 
term  of  the  district  court  in  which  to  file  the  transcript.  In 
any  view  of  the  case,  therefore,  the  court  erred,  and  the 
cause  is  reversed  and  remanded  for  further  proceedings. 

Revebsed  aitd  remakded. 
The  other  judges  concur. 
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Jacob  W.  Perkins,  plaintiff  in  errob,  v.  Dxtnham        |"a"7» 
M.  Strong,  defendant  in  error.  '  ^-^ 


Beal  Estate:  becobdino  dxeds:  neglect  of  becobdkb.  A 
purchaser  of  real  estate  who  takes  his  deed  to  the  office  of  the 
register  of  deeds  and  deposits  it  with  him  for  record,  and  pays 
the  fees  for  recording  and  enterini^  the  same  on  the  namerical 
index,  discharges  thereby  his  dnty  of  notice  to  the  public ;  and 
if,  through  the  fault  alone  of  the  register,  the  deed  is  lost  or  mis- 
laid, and  not  entered  of  record  or  entered  on  the  index,  such 
fiulnre  will  not  work  to  the  prejudice  of  the  title  of  such  pur- 
chaser, eyen  in  &Tor  of  a  subsequent  purchaser  without  actual 
notice.    Lee  v.  Bermingham,  30  Kan.  R.,  312. 

Error  to  the  district  court  for  Dodge  oouniy.  Tried 
below  before  Post,  J. 

Frick  <fc  Dolezaly  for  plaintiff  in  error,  cited :  Poplin  v. 
MimdeU,  27  Kan.,  138.  Merrick  v.  Wallace,  19  111.,  486. 
JSiaer  v.  HovsUyix^  88  Id.,  262.  Brookes  Appealy  64  Penn. 
State,  127.  OiU  v.  Fauntleroy,  8  B.  Mon.,  177.  Jordan 
V.  Hamilton  Co.  Bank,  11  Neb.,  601.  Mutual  Idfe  Ina, 
Go.  V.  Lake,  87  N.  Y.,  267. 

W.  H.  Munger,  for  defendant  in  error,  cited :  Barney  v. 
McCdrthy,  16  Iowa,  510.  WhaUey  v.  Small,  26  Id.,  184. 
Sawyer  v.  Adams,  8  Vt.,  172.  Speer  v.  Evans,  47  Penn. 
State,  144.     Handley  v.  Howe,  22  Maine,  660. 

Cobb,  J. 

This  was  an  action  by  the  plaintiff  in  error  against  the 
defendant  in  error  in  the  district  court  of  Dodge  county. 
The  action  was  ejectment.  There  was  issue  and,  by  stip- 
ulation, a  trial  to  the  court,  with  a  finding  and  judgment  for 
the  defendant.  The  plaintiff  brings  the  cause  to  this  court 
on  error,  and  assigns  the  following  errors  : 
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1.  The  finding  and  decision  of  the  oonrt  is  not  sus- 
tained bj  sufficient  evidence. 

2.  The  finding  and  decision  of  the  court  is  contrary  to 
law. 

3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  cause  was  tried  upon  an  agreed  statement  of  facts^ 
which  I  copy  from  the  bill  of  exceptions,  as  follows : 

"On  the  11th  day  of  August,  1879,  one  Edward  John- 
son,  being  the  owner  in  fee  simple  of  lots  1  and  2  in  block 
20,  in  the  town  of  North  Bend,  in  Dodge  county,  for  a 
valuable  consideration  to  him  paid,  jointly  with  his  wife^ 
Mary  Johnson,  duly  executed  to  the  plaintifi^  a  deed  of  gen« 
eral  warranty,  witnessed  and  acknowledged  as  required  by 
law,  whereby  he  conveyed  to  the  plaintiff  said  lots  1  and 
2,  in  fee  simple,  with  the  usual  covenants  of  seizin  against 
incumbrances  and  for  quiet  enjoyment. 

"2.  On  said  11th  day  of  August,  1879,  said  Mary 
Johnson,  being  then  the  owner  in  her  own  right  in  fee  sim- 
ple of  lots  3  and  4  in  block  20,  in  said  town  of  North 
Bend,  for  a  valuable  consideration  to  her  paid,  jointly  with 
her  husband,  the  said  Edward  Johnson,  duly  executed  and 
delivered  to  the  plaintiff  a  deed  of  general  warranty,  wit- 
nessed and  acknowledged  as  required  by  law,  a  copy  of 
which  is  hereto  attached,  marked  exhibit '  B,'  and  made  a 
part  hereof. 

"3.  On  the  6th  day  of  December,  1879,  in  the  county 
clerk's  office  of  said  Dodge  county,  the  plaintiff  duly  pre- 
sented and  delivered  said  deeds,  and  each  of  them,  to  the 
county  clerk  of  said  county  for  record,  as  provided  by  law, 
and  paid  to  said  county  clerk  the  fees  required  by  law 
for  the  recording  of  said  deeds  and  for  entering  them  on 
the  indexes,  and  said  county  clerk  then  received  said  deeds 
for  record  and,  at  the  same  time,  made  on  each  of  said  deeds 
an  endorsement,  partly  printed  and  partly  written,  in 
words  and  figures  following:  'B.eceived  for  record  this  6th 
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day  of  December,  1879,  at  9  o'clock  A.M.,  and  recorded  in 

book  T  of  deeds,  page  ,  Charles  Sang,  county  clerk 

Dodge  county,  Nebraska/ 

^'4.  That  a  few  days  after  said  6th  day  of  December, 
1879,  the  plaintiff  went  away  from  said  Dodge  county,  and 
remained  away  continuously  until  the  year  1882. 

"  5.  On  the  20th  day  of  March,  1880,  the  said  Edward 
Johnson,  then  being  the  owner  in  fee  simple  of  the  south 
J  of  the  north-west  J  of  section  12,  township  18,  range  6, 
in  said  Dodge  county,  for  a  valuable  consideration  to  him 
paid,  jointly  with  his  wife,  the  said  Mary  Johnson,  duly 
executed  and  delivered  to  one  L.  M.  Keene  and  one  L.  D. 
Richards  a  deed  of  general  warranty,  witnessed  and  ac- 
knowledged as  required  by  law,  whereby  he  conveyed  to 
said  L.  M.  Keene  and  L.  D.  Richards  said  premises,  and 
whereby  he  also  pretended  to  convey  to  said  L.  M.  Keene 
and  L.  D.  Richards  said  lots  1,  2,  3,  and  4.  A  copy  of 
said  deed  is  hereto  attached,  marked  ^exhibit  A,'  and  made 
a  part  hereof.  The  attorney  in  &ct  executing  said  deed 
for  said  Johnson  had  due  and  lawful  authority  and  power 
to  execute  and  deliver  deeds  conveying  real  estate  owned 
by  said  Johnson,  and  to  make  covenants  of  warranty  seizin 
against  incumbrances  and  for  quiet  enjoyment  therein. 

"  6.  That  at  the  time  of  the  execution  and  delivery  of 
said  deed  to  said  L.  M.  Keene  and  L.  D.  Richards,  the  said 
Edward  Johnson  had  no  right,  title,  or  interest  in  and  to 
said  lots  3  and  4,  except  such  as  a  husband  has  in  the  real 
estate  owned  by  his  wife  in  her  own  right,  and  said  Ed- 
ward Johnson  has  never  owned  nor  acquired  any  right, 
title,  or  interest  in  and  to  said  lots  3  and  4,  but  said  lots 
3  and  4  were  owned  in  fee  simple  by  said  Mary  Johnson 
in  her  own  right,  until  she  conveyed  the  same  to  plaintiff 
by  deed  as  aforesaid. 

"  7.  On  the  17th  day  of  April,  1880,  said  L.  M.  Keene 
and  L.  D.  Richards,  for  a  valuable  consideration  to 
them  paid,  duly  executed  and  delivered  to  the  defendant 
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their  deed  of  general  warranty^  witnessed  and  acknowl- 
edged as  lequired  by  law,  whereby  they  pretended  to  con- 
vey to  defendants  said  lots  1,  2,  3,  and  4,  in  fee  simple, 
with  the  usual  covenants  of  seizin  against  incambranoes 
and  for  quiet  enjoyment. 

"8.  That  the  said  deed  to  said  L.  M.  Keene  and  L.  D. 
Bichards  was,  on  the  20th  day  of  March,  1880,  at  the 
oounty  clerk's  office  of  said  Dodge  county,  duly  presented 
and  delivered  to  the  county  clerk  of  said  county  for  record, 
ss  required  by  law,  and  the  fees  required  by  law  for  re- 
cording and  entering  same  on  the  indexes  was  paid  to  said 
oounty  clerk,  and  said  county  clerk  received  the  same  for 
record  and  recorded  said  deed  in  book  I  of  deeds,  on  page 
169  thereof,  in  the  records  of  said  county,  and  entered  the 
same  on  the  indexes ;  and  the  said  deed  to  defendant  was, 
on  the  17th  day  of  April,  1880,  at  the  county  clerk's  of- 
fice of  said  county,  duly  presented  and  delivered  to  the 
oounty  clerk  of  said  county  for  record  as  required  by  law, 
and  the  fees  required  by  law  for  recording  and  entering 
same  on  the  indexes  was  paid  to  said  county  clerk,  and  said 
county  clerk  received  the  same  for  record  and  recorded  the 
same  in  book  I  of  deeds,  on  page  208  thereof,  in  the  rec- 
ords of  said  county,  and  entered  the  same  on  the  indexes. 

"  9.  That,  without  the  knowledge  or  consent  of  the 
plaintiff,  the  said  county  derk  neglected  and  failed  to  record, 
and  also  neglected  and  failed  to  enter  on  the  indexes,  the 
said  two  deeds  to  plaintiff,  filed,  delivered,  and  received  for 
record  and  for  entry  on  the  indexes  as  aforesaid ;  and  at 
the  time  of  the  execution,  delivery,  and  record  of  said  deed 
to  said  L.  M.  Keene  and  L.  D.  Richards,  and  of  said 
deeds  to  defendant,  the  said  deeds  to  plaintiff  were  not 
actually  recorded  at  large  on  the  records  of  said  county, 
nor  actually  entered  on  the  indexes,  but  the  said  deeds  to 
plaintiff  continuously  remained  in  said  county  clerk's  office 
of  said  county  from  the  delivery  of  the  same  to  said  pounty 
clerk  as  aforesaid,  to-wit,  December  6, 1879,  until  the  year 
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1882,  daring  all  of  which  time  the  plaintiff  believed  the 
same  were  actually  recorded  in  their  r^ular  order  and 
actually  entered  on  the  indexes,  and  relied  thereon,  and 
plaintiff  did  not  discover  nor  learn  of  the  neglect  and  fail- 
ure of  said  county  clerk  to  record  or  enter  on  the  indexes 
his  said  deeds  until  the  year  1882,  when  he  returned  to 
said  county;  then  hearing  that  said  defendant  claimed 
ownership  to  said  lots,  plaintiff  instituted  a  search  in  said 
county  clerk's  office  and  discovered  said  failure  and  n^lect, 
and  found  his  said  deeds  in  said  office ;  and  plaintiff  upon 
such  search  for  the  first  time  learned  of  the  existence  of 
the  said  deed  to  said  L.  M.  Keene  and  L.  D.  Kichards, 
and  of  said  deed  to  defendant,  at  which  time  the  considera- 
tions for  said  deeds  to  L.  M.  Keene  and  to  defendant  had 
passed,  and  plaintiff  did  not  at  any  time  before  his  said 
return  to  said  county  know  that  said  L.  M.  Keene  or  L. 
D.  Richards,  or  said  defendant,  or  any  one  of  them,  were 
about  or  intending  to  take  said  deed  or  deeds,  or  to  pay 
said  consideration  or  considerations;  but  when  plaintiff 
learned  that  defendant  claimed  ownership  to  said  lots,  said 
considerations  were  paid ;  and  upon  the  discovery  of  said 
&ilure  and  neglect  of  said  county  clerk,  plaintiff  placed 
said  matters  in  the  hands  of  an  attomey-at-law,  with  in- 
structions to  bring  the  proper  action,  and  again  left  said 
county  and  has  been  away  from  said  county  ever  since;  the 
said  attorney  &iled  to  bring  action,  and  upon  discovery 
thereof  plaintiff  placed  said  matter  in  the  hands  of  other 
attorneys  who  procured  the  record  of  said  deeds  to  be 
completed  and  brought  action. 

^'10.  That  at  the  time  of  making  and  delivery  and 
record  of  said  deed  to  said  L.  M.  Keene  and  L.  D.  Rich- 
ards, and  of  said  deed  to  defendant,  and  the  paying  of  the 
considerations  therefor,  neither  the  said  L.  M .  Keene  nor 
said  L.  D.  Richards,  nor  said  defendant,  had  any  actual 
notice  of  the  said  deeds  to  plaintiff,  except  such  notice  as 
the  law  may  infer  from  the  delivery  of  said  deeds  for  record 
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and  entry  on  the  indexes  as  aforesaid,  and  their  being  and 
remaining  in  said  oounty  clerk's  offioe  as  aforesaid. 

'^11.  That  at  the  time  of  the  several  purchases  as 
before  stated,  by  plaintiff  and  L.  M.  Keene  and  L.  D. 
Sichards,  and  also  D.  M.  Strong,  the  said  lots  mentioned 
were  unoccupied." 

At  the  hearing  we  were  all  of  the  opinion  that  the  judg- 
ment was  wrong,  and  a  thorough  examination  of  the  cases 
cited  fails  to  enable  me  to  sustain  it.  The  sections  of  stat- 
ute especially  applicable  to  the  question  involved  are  §§  15 
and  16,  chapter  61  of  the  General  Statutes,  page  876,  as 
follows : 

''Sec.  15.  Every  deed  entitled  by  law  to  be  recorded 
shall  be  recorded  in  the  order  and  as  of  the  time  when  the 
same  shall  be  delivered  to  the  derk  for  that  purpose^  and 
shall  be  considered  as  recorded  from  the  time  of  such 
delivery. 

''  Sea  16.  All  deeds,  mortgages,  and  other  instruments  of 
writing  which  are  required  to  be  recorded,  shall  take  effect  and 
be  in  force  from  and  after  the  time  of  delivering  the  same 
to  the  clerk  for  record,  and  not  before,  as  to  all  crediUm 
and  subsequent  purchasers  in  good  fiuth  without  notice; 
and  all  such  deeds,  mortgages,  and  other  instruments  shall 
be  adjudged  void,  as  to  all  such  creditors  and  subsequoit 
purchasers  without  notice  whose  deeds,  mortgages,  and 
other  instruments  shall  be  first  recorded ;  Provided,  That 
such  deeds,  mortgages,  or  other  instruments  shall  be  valid 
between  the  parties." 

Counsel  for  defendant  in  error  cites  section  86  of  the  act 
entitled,  ''An  act  concerning  counties  and  county  officers^'^ 
approved  March  1, 1879,  page  377,  Session  La^s  of  1879, 
and  under  it  claims  that  it  was  the  duty  of  the  plaintiff  to 
have  seen  to  it,  at  his  peril,  that  his  deeds  were  entered 
upon  the  numerical  index  before  presenting  the  same  for 
record. 

The  following  is  the  section  cited  :    "  Sec  85.     It  shall 
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be  the  duty  of  every  person  requiring  any  conveyance  of 
realty,  or  interest  therein,  including  mechanics'  liens,  to  be 
entered  upon  said  numerical  index  prior  to  the  recording 
thereof,  and  no  instrument  shall  be  received  for  record  by 
the  county  clerk  until  the  same  has  been  presented  for 
transfer  in  said  numerical  index  and  the  fees  provided  by 
law  for  so  entering  the  same  on  said  index  have  been 
paid/' 

Considering  these  provisions  of  law  together,  and  in 
connection  with  the  agreed  statement  of  fact«  in  the  case, 
I  think  that  the  plaintiff  discharged  his  entire  duty  in  the 
premises.  He  presented  the  deeds  for  record  and  entry  in 
the  indexes,  this  included  entry  as  well  as  'transfer''  in 
said  numerical  index,  ^'  and  paid  the  fees  therefor/'  Prac- 
tically this  was  all  he  could  do.  To  require  two  separate 
and  distinct  acts  on  the  part  of  the  party,  one  to  present 
his  deed  for  entry  and  transfer  in  the  numerical  index,  and 
after  that  is  completed  again  present  it  to  the  same  person 
for  record,  would  render  the  administration  of  the  law 
cumbersome,  and  in  many  counties  impractical.  It  is  the 
record  of  the  deed,  not  the  original,  that  is  required  to  be 
indexed.  An  index,  according  to  the  dictionary,  is  that 
which  points  out;  that  which  shows,  indicates,  or  mani- 
fests. In  ordinary  use,  it  is  a  table  of  references,  pointing 
out  the  page  of  a  book  where  a  certain  article  or  subject 
may  be  found.  When  the  article  or  subject  to  be  pointed 
out  is  a  record,  how  can  this  be  done  until  the  record  has 
an  existence,  and  has  found  a  place  on  a  certain  page  or 
pages  of  some  book?  A  careful  examination  of  the  sec- 
tion last  above  quoted,  especially  if  read  as  a  part  of  the 
act  of  February  7, 1873,  as  it  originally  passed,  cannot  fail 
to  show  the  purpose  and  object  of  the  section  to  be,  to  com- 
pel the  payment  of  fees,  rather  than  to  transfer  the  office  of 
constructive  notice  from  the  record  to  the  index. 

Again,  the  deeds  themselves,  while  lying  in  the  clerk's 
office  with  fees  for  recording  and  indexing  the  same  paid^ 
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were  notioe^  both  in  law  and  in  fact,  to  all  persons*  I  say 
they  were  notice  in  fact,  because,  notwithstanding  the 
modem  appliances  of  numerical  indexes,  entry  books,  and 
reception  records,  no  experienced  persons  will  deem  a 
search  complete  until  the  unrecorded  papers  remaining  in 
the  office  l^ve  been  examined. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

BeVEBSED  AJSTD  BEMA17DED* 

The  other  judges  concur. 


Gamp  &  Compton,  ptiAtntifes  ik  ebbob,  t.  Samuel 
Sadleb,  defendant  in  ebbob. 

1.  Action  on  Aoootint:  yebdict.  When  in  an  action  on  an 
aooonnt  and  set-off  the  testimony  is  nearly  equally  balanced,  the 
Terdict  will  not  be  set  aside  as  being  against  the  weiglit  of 
oTidenoe. 

%  Sale :  oral  aoosptafcs  of  obdsb  fob  goods.  Where  there 
is  testimony  tending  to  show  that  an  order  in  &Tor  of  one  S., 
npon  the  firm  of  C.  &  C,  was  orally  aooepted  by  said  firm,  and 
paid  to  S.  in  gooda,  it  is  not  error  for  the  oonrt  to  refnse  to  in- 
stmct  the  Jniy  that^  notwithstanding  the  oral  acceptanoe  of  said 
order  by  C.  ft  C,  they  oonld  sue  said  8.  for  the  Talne  of  the 
goods  obtained  by  him  npon  said  order. 

Ebbob  to  the  district  court  for  Harlan  county.    Heard 
below  before  Gasun,  J. 

John  Dawion,  C.  C.  Fkmdnurg,  and  JByon  Bros.^  for 

plaintiff  in  error,  cited :  BircheU  v.  NeasUr^  36  Ohio  State, 
331.  D(nD8  V.  Swdt,  120  Mass.,  322.  Beinhehner  v.  Oar- 
ier,  31  Ohio  State,  579. 
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Jame»  McNeny^  for  defendant  in  error. 
Maxwell^  Ch.  J. 

This  is  an  action  on  an  account  which  the  plaintiff  claims 
to  have  against  the  defendant.  The  defendant,  in  his  an- 
swer to  the  petition,  denied  the  facts  stated  therein,  and 
allied  that  the  plaintiffs  were  indebted  to  him  in  the  sum 
of  $70.29,  upon  an  order  from  N.  C.  Christianson  which 
they  had  accepted;  also,  for  $37.50  for  the  rent  of  a  build* 
ing,  $4  for  an  order  which  thej  had  accepted  from  one 
McKooken,  and  $6.97  for  drugs  sold  and  delivered  to  the 
plaintiffs  by  the  defendant.  On  the  trial  of  the  cause  the 
jury  returned  a  verdict  in  favor  of  the  defendant  for  the 
sum  of  $16.66,  upon  which  judgment  was  rendered. 

W.  L.  Camp^  one  of  the  plaintiff,  being  called  as  a  wit- 
ness, testified :  '^This  is  our  book  of  original  entries.  I 
made  most  of  the  entries  myself,  and  the  goods  were  charged 
to  Sadler.  Before  Compton  and  me  went  in  together  Sad* 
ler  and  me  were  dealing  together,  and  I  owed  Sadler  some, 
^hich  I  afterwards  paid.  He  said  he  was  about  to  make 
a  trade  with  Christianson,  and  would  bring  an  order  from 
Christianson  on  us,  and  did  not  want  the  goods  charged  to 
him,  but  I  said  I  would  charge  the  goods  to  him,  and  if 
he  brought  the  order  from  Christianson  it  would  be  all 
right,  but  he  never  brought  an  order.  I  think  in  July 
some  time  we  were  talking  about  the  matter,  and  I  told 
him  to  bring  in  the  order,  so  we  could  settle  the  matter  i)p. 
He  said  he  had  no  order  from  Christianson.  We  were 
then  looking  over  the  books  together.  He  said  he  had  no 
order  from  Christianson,  but  he  had  a  due-bill  on  Cliris- 
tianson.  I  said,  that  is  a  very  different  thing,  and  shut 
up  the  book.  He  said  he  wanted  the  balance  of  the  goods 
at  wholesale  prices.  Christianson  was  considered  good  at 
that  time,  but  after  he  came  and  tried  to  press  the  matter 
I  heard  Christianson  was  fiuling. .  The  amount  due  from 
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Sadler  on  the  book  foots  up  ](82.71.  .There  is  a  credit  on 
order  from  McCorkle.  He  has  the  same  acooant  himself." 
On  cross-examination  he  testified:  ''This  is  a  book  of 
continuous  accounts,  and  the  only  book  of  accounts  we 
have  in  connection  with  the  business.  We  kept  no  ledger^ 
and  Sadler  and  Christiansen  were  the  only  ones  we  kept 
any  continuous  accounts  with.  All  others  were  just  by  the 
day.  The  items  were  put  down  at  or  about  the  time  Sadler 
got  the  goods.  Some  of  the  goods  I  bought  of  Dr.  Sadler, 
and  some  were  bought  in  Omaha.  Some  time  in  July — ^I 
forget  whether  it  was  at  the  time  he  brought  the  McCorkle 
order  or  not — I  told  Sadler  to  bring  the  order  from  Chrift- 
tianson.  The  amount  of  the  Christiansen  order,  when  he 
commenced  trading  there,  was  about  $50.  In  some  way  I 
heard  the  doctor  say  that  in  some  trade  he  was  to  have  an 
order  for  about  $60,  and  after  that  I  heard  he  had  another 
trade,  by  which  he  was  to  have  another  order.  Compton 
was  about  the  store  at  the  time  of  my  talk  with  Sadler; 
could  not  say  whether  he  was  right  by  us  or  not.  I  don't 
know  that  I  ever  heard  any  conversation  between  Comp- 
ton and  Christiansen  in  r^ard  to  the  delivery  to  Sadler 
of  goods  by  our  firm  on  account  of  Christianson.  When 
Christiansen  sold  those  goods  to  Compton  he  wanted  to 
give  some  order,  and  said  this:  'Any  trade  that  I  can 
throw  you  here  it  will  be  all  right,  and  orders  I  send  just 
charge  them  up.'  I  think  he  said  he  was  making  a  trade 
with  Sadler.  Now  there  were  some  trades  like  that — 
where  there  was  a  difierence — he  wanted  us  to  pay  in 
money,  and  we  did  one  of  $15  or  $20,  and  charged  them 
to  Christianson.  I  don't  knew  only  about  $15  or  $20. 
Christianson  said  the  man  would  want  $15  or  $20;  in 
all,  about  $25  in  goods  and  money.  Christianson  said 
he  was  going  north,  and  wanted  us  to  attend  to  it.  In 
regard  to  the  date  I  would  not  say,  for  I  don't  know 
whether  it  was  July  28th  or  not,  but  I  said,  'Ask  Dr. 
Sadler  for  that  order  for  $50  or  $75  against  us,'  and  he 
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said  he  had  no  order^  but  a  due-bill  of  nearly  $100,  and 
that  he  was  going  to  let  Turner  have  it.  I  supposed  he 
had  an  order,  and  I  wanted  the  order  so  I  could  change  the 
account  from  Sadler  to  Christianson.  I  don't  know  as  I 
said,  about  July  28th  or  August  4th,  that  the  goods  we  let 
him  have  were  all  right,  but  I  said  for  him  to  bring  an 
order  and  let  me  credit  it,  but  he  never  brought  it.  The 
last  item  in  the  account,  I  did  say  to  Sadler,  we  could  not 
<^arge  to  Christianson's  account.  He  said  I  might  charge 
it  to  his  individual  account.  I  don't  think  he  asked  to 
have  it  charged  to  Christiansen's  account,  the  same  as  the 
other  goods,  because  we  had  had  quite  a  racket  about  it  a 
few  days  before.  He  commenced  suit  against  me  for  this 
doe-bill  for  (100  or  $160,  and  had  an  attachment  suit.  I 
don't  remember  whether  or  not  this  racket  was  about  our 
not  paying  the  balance  of  the  goods.  I  don't  know  but 
he  demanded  the  balance  of  the  goods.  I  told  him  I  was 
not  buying  notes  on  Christianson  the  last  of  July  or  first 
of  August.  It  is  not  a  fact  that  Sadler  told  me  and  Comp- 
ton,  about  the  time  of  this  racket,  that  if  we  did  not  choose 
to  let  him  have  the  goods  to  the  amount  of  Christianson's 
order,  or  the  amount  of  the  balance  of  the  $205,  that  he 
would  go  to  the  wholesale  store  of  Christianson  and  take 
the  balance  out  of  that  store ;  neither  did  Compton  and  I 
request  him  to  let  the  matter  rest,  that  his  account  would 
be  all  right,  so  far  as  I  know ;  I  never  did.  I  was  never 
present  when  Compton  said  so,  either." 

Q.  Is  it  not  a  fact  in  July,  1883,  you  asked  Mr.  Al- 
len to  get  an  order  from  Dr.  Sadler  for  some  goods,  say- 
ing that  you  were  owing  him  on  accounts  of  goods? 

A.  Allen  came  to  me  and  asked  if  I  would  accept  an 
order  on  Sadler,  as  he  was  owing  him  and  wanted  to  get 
hLs  pay.  I  refused  to  accept  the  order;  that  was  all  there 
was  about  it.  In  the  first  place  he  came  and  asked  me 
about  it,  then  it  run  along  two  or  three  weeks.  In  the 
first  place  I  would  have  taken  the  order  if  he  had  hdd  it, 
but  at  last  I  told  Iiim  I  would  not. 
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On  re-direct  examiDatioD  he  testified:  ^^I  know  Sadler 
got  goods  there  and  thej  were  charged  to  him.  The  agree- 
ment between  me  and  him  was  that  he  should  paj  for  them. 
This  is  the  account.  Those  items  were  delivered  to  him 
and  he  has  never  paid  for  them.'' 

Dr.  S.  Sadler,  the  defendant,  being  called,  testified:  "I 
am  the  defendant.  I  never  bought  of  the  goods  on  that 
book  from  the  sixth  of  June,  not  one  dollar  or  one  cent's 
worth,  from  Camp  &  Compton,  except  with  the  express 
understanding  that  it  should  be  charged  to  N.  C.  Chris- 
tiansen, I  will  saj  with  the  exception  of  the  last  item  of 
J16.  This  agreement  between  Camp  &  Compton,  Chris- 
tiansen, and  myself  was  on  various  accounts.  One  was  a 
land  trade  by  Christianson  or  his  agent,  Wintz,  which  was 
for  $60.  The  first  account  I  had  against  Christianson  was 
some  land  sold  to  Wintz,  by  which  Christianson  was  in* 
debted  to  me  $60.  I  was  to  receive  $60  in  goods,  that 
were  to  be  sent  here  to  Camp  <&  Compton.  I  asked 
Compton  if  it  would  be  all  right.  He  said  it  would  be 
after  the  goods  came.  Afterwards  we  went  to  Camp  & 
Compton  and  they  said  they  would  accept  an  order  of 
that  kind,  and  all  others.  This  conversation  was  about 
the  5th  or  7th  of  June,  might  have  been  before  that  time* 
The  conversation  when  Wintz  was  with  me  was  about  the 
6th  or  10th  of  June.  Wintz  was  acting  as  Christianson's 
agent  through  a  power  of  attorney.  On  or  about  July  7^ 
1886,  Camp  &  Compton  were  owing  me  $482  and  some 
cents  for  a  stock  of  drugs  I  had  sold  them ;  as  a  balance 
due  me  Camp  gave  me  an  order  on  Gardner  for  $475, 
which  Gardner  accepted.  Then  the  balance  was  the 
amount  of  difference,  six  dollars  and  ninety-seven  cents^ 
on  July  7,  1883,  against  Camp  &  Compton.  I  think 
Camp  &  Compton  rented  the  building  &om  me  about 
April  15th;  they  had  the  building  five  montlis.  They 
paid  first  two  months'  rent,  the  other  three  months'  rent 
they  refused  to  pay.     I  demanded  it  firequently.    Compton 
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always  said  they  would  settle  as  soon  as  this  matter  here 
was  settled.  Just  previous  to  the  commencement  of  this 
suit^  I  made  a  demand,  and  they  refused  to  pay  it.  I  think 
the  rent  was  to  be  paid  monthly ;  there  was  no  definite 
agreement.  I  think  it  was  agreed  they  should  pay  monthly 
in  advance.  That  was  my  understanding  at  any  rate.  It 
run  from  April  15th  or  16th  until  the  16th  of  August; 
they  have  paid  me  %2bJ^  On  cross-examination  he  testified : 
**  There  is  due  me  for  rent  $37.50;  on  April  15th  I  have 
them  charged  with  one  month's  rent  in  advance;  also  on 
May  15th,  on  June  15th,  on  July  15th,  and  on  August  15th» 
I  think  June  15th  they  paid  me  $25.  I  think  they  paid 
me  from  August  15th  in  goods  and  some  money  for  rent 
up  to  the  last  half  month,  which  is  unpaid.  They  paid 
me  all  rents  after  August  15th  except  the  last  half  month* 
The  receipt  does  say  from  June  16th  to  August  16th.  I 
remember  now.  When  he  paid  the  two  months'  rent  he 
wanted  to  make  the  receipt  for  the  last  two  months  of  the 
five  months  then  due.  He  said  he  wanted  it  that  way  and 
would  fix  it  all  right.  I  said  it  was  all  right  so  far  as  I 
was  concerned.  I  had  them  charged  with  five  months^ 
rent  on  a  certain  day.  They  paid  me  for  two  months'  rent^ 
or  J25." 

Q.  First  you  stated  you  had  been  paid  by  them  from 
the  16th  of  April  to  the  16th  of  June,  and  your  receipt 
shows  payment  from  June  16th  to  August  16th. 

A.  Well,  if  they  have  receipts  for  the  first  three  months 
that  will  end  it.  It  may  be  possible,  as  I  was  testifying 
from  memory  and  thought  the  payment  was  for  the  two 
months  first  due,  but  I  remember  now  since  you  called  my 
attention  to  it,  that  he  made  the  receipt  for  the  last  two 
months.  The  reason  why  he  did  it  I  don't  know.  They 
still  owe  me  $37.50  on  rent,  I  think  they  paid  me  all  but 
a  half  a  months'  rent;  they  paid  me  two  month's  rent  out 
of  the  first  five  that  was  due.  I  recollect  giving  him  a 
receipt  for  two  months'  rent,  but  he  has  no  receipt  for  the 
47 
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other  three  months.  The  first  rent  he  paid  me  was  not  a 
settlement  of  an  old  matter  between  me  and  Camp.  I 
recall  now  the  reason  he  gave  for  taking  the  receipt  for 
the  last  two  months  was  for  the  very  reason  that  at  that 
time,  it  was  about  the  time  they  took  charge  of  these  goods, 
and  though  Compton  was  part  of  the  firm  it  did  not  so 
appear  at  the  last  two  months.  I  never  authorized  or  told 
Camp  &  Compton  to  ever  charge  one  dollar  to  me,  and  it 
was  not  charged  to  me  as  I  understand  it.  They  should 
have  been  charged  to  N.  C.  Christiansen.  Christiansen 
owed  me  afterward,  I  took  a  due  bill  to  settle  up  with  him. 
Afterwards  I  think  Christiansen  fiuled. 

Q.  Did  you  ever  attach  the  property  of  Christianson 
for  this  very  account  you  are  trying  to  get  in  here? 

A.  I  attached  him  and  at  the  same  time  I  think  I  at- 
tached Camp  &  Compton  and  Christiansen. 

Q.     You  claimed  then  he  owed  you  ? 

A.     Yes,  sir. 

Q.     And  does  yet? 

A.     Yes,  sir. 

Q.  Then  he  is  the  fellow  you  would  be  after,  if  he 
had  anything,  is  he  not? 

Objected  to  as  immaterial,  sustained,  plaintiff  excepts. 

A.  I  don't  know  whether  or  not  this  McCorkle  order 
was  ever  paid  or  not. 

On  redirect  examination  he  testified  :  "There  has  been 
none  of  the  five  months'  rent  paid,  except  $25.  The 
receipt  dated  January  9th,  1883,  is  a  mistake  in  date,  I 
just  signed  it  as  it  was  filled  out.  This  July  receipt, 
showing  payment  from  June  16th  to  August  16th,  was  so 
made  to  accommodate  Camp."  He  also  testified  that 
"  There  was  nothing  in  particular  unfriendly  between  us 
[them]." 

There  are  other  witnesses  to  corroborate  the  testimony 
of  Camp,  and  also  of  Sadler,  the  testimony  being  nearly 
equally  balanced.     It  will  thus  be  seen  that  there  is  a 
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direct  conflict  in  the  evidence  as  to  the  three  months'  rent 
for  the  building,  and  also  in  regard  to  the  person  to  whom 
the  credit  was  given  for  the  goods  purchased  hj  Sadler. 
The  question,  therefore,  was  one  proper  to  submit  to  the 
jury,  and  from  the  nature  of  the  testimony  it  is  impossible 
for  this  court  to  say  that  the  verdict  is  wrong. 

The  plaintifis  asked  the  court  to  instruct  the  jury  as 
follows :  "  The  court  further  instructs  you  that  if  you 
find  that  at  the  time  of  the  commencement  of  this  action 
there  was  a  valid  and  subsisting  indebtedness  existing  in 
favor  of  Samuel  Sadler  and  against  N.  C.  Christiansen, 
and  that  said  N.  C.  Christianson  gave  orders  on  Camp  & 
Compton  to  Samuel  Sadler,  although  you  may  find  that 
said  orders  were  orally  accepted  by  Camp  &  Compton,  yet 
you  will  find  for  the  plaintifis.''  This  instruction  was  re- 
fused, to  which  the  plaintiffs  excepted  and  now  assign  the 
failure  to  give  the  same  as  error. 

If  Christianson  gave  orders  in  favor  of  Sadler  on  Camp 
A  Compton,  which  they  accepted  and  paid  by  the  sale  of 
goods  to  Sadler,  there  would  be  no  liability  on  the  part  of 
Sadler  to  pay  for  such  goods  unless  he  was  liable  as  prin- 
cipal debtor  or  guarantor.  In  other  words,  if  a  party 
upon  whom  an  order  is  drawn  accepts  the  same  and  tliere- 
upon  proceeds  to  pay  the  amount  of  the  order  to  the  person 
in  whose  favor  it  is  drawn,  the  presumption  is  that  the 
credit  was  given  to'  the  drawer  of  the  order,  unless  the 
holder  by  some  acts  of  his  own  renders  himself  liable,  of 
which  there  is  no  proof  in  this  case. 

There  is  no  material  error  in  the  record,  and  the  judg- 
ment is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 
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Joseph  H.  Miles,  appellant,  v.   F.  X,  Stehle, 

APPELLEE. 

Mortgage  Foreclosure:  btbict  fobeclositbx.  In  an  oidi- 
nary  action  to  foreclose  a  mortgage  a  decree  of  foredoanxe  and 
sale  shonld  be  rendered,  yet  where  a  parchaser  in  good  fiiith 
nnder  a  decree  of  foredoanre  of  a  senior  mortgage  files  a  bill  to 
leqoire  a  jnnior  incnmbfancer,  not  a  party  to  the  action^  to  fbie- 
dose,  to  redeem,  within  a  day  to  be  named,  or  be  barred  of  the 
right,  and  it  does  not  appear  that  the  premises  if  sold  would  sat- 
isQr  the  liens  prior  to  that  of  the  jnnior  incnmbrance,  a  decree 
of  strict  foreclosnre  may  be  rendered  requiring  snch  jnnior  in- 
cnmbrance to  redeem  the  prior  incumbrances  within  a  reason- 
able time,  to  be  named  in  the  decree,  or  be  barred  of  the  light 
of  redemption. 

Appeal  from  the  district  court  of  Richardson  county. 
Heard  below  before  Broady,  J. 

C  Gillespie isnd  John  GhgnoUj  for  appellant,  dted: 
Benard  v.  Broion,  7  Neb.,  449.  MUler  v.  Mnn,  1  Id., 
301.  Jeferson  v.  CoUmcun,  9  Western  Reporter,  74. 
Bremahan  v.  Breanahan,  46  Wis.,  385. 

No  appearance  for  appellee. 

Maxwell,  Ch.  J. 

This  is  an  action  brought  by  a  purchaser  of  real  estate 
to  require  certain  junior  incumbrancers  to  redeem  or  be 
barred  of  their  right.  The  plaintiff  alleges  in  his  petition, 
^^that  on  the  20th  day  of  March,  1886,  one  Alexander  St. 
Louis  obtained  a  decree  of  foreclosure  and  sale  in  the  dis- 
trict court  of  Richardson  county  of  the  following  described 
premises,  viz.:  The  south  half  of  lot  six,  in  block  six,  in 
Rulo  proper,  in  Richardson  county,  Nebraska,  in  an  action 
pending  in  said  court,  wherein  the  said  Alexander  St.  Louis 
was  plaintiff,  and  Martha  A.  Caversagie  and  Charles  Cav-- 
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ersagie  were  defendants;  afterwards  said  premises  were 
sold  under  said  decree^  and  this  plaintiff  became  the  pur- 
chaser thereof  for  the  sum  of  $425^  which  was  duly  paid ; 
and  thereafter  said  sale  was  duly  reported  to  said  court  and 
in  all  things  confirmed^  and  a  deed  in  due  form  was,  on  or 
about  the  20th  day  of  May,  1886^  made  by  the  sheriff  of 
said  county  to  the  plaintiff,  who  thereupon  entered  into 
possession  of  said  premises  and  still  retains  possession  of 
the  same;  that  on  or  about  the  24th  day  of  July,  1884, 
the  said  Martha  A.  Caversagie  and  Charles  Caversagie  exe- 
cuted a  mortgage  upon  the  above  described  premises  to  the 
plaintiff,  for  the  sum  of  $200,  payable  in  one  year  aft«r 
date  with  ten  per  cent  interest  per  annum  from  date,  which 
mortgage  was  subsequent  to  the  mortgage  of  the  said  Alex- 
ander St.  Louis,  under  which  plaintiff  claims  title  by  vir- 
tue of  the  sheriff's  sale  hereinbefore  mentioned.  There  is 
now  due  the  plaintiff,  upon  the  note  which  said  second 
mortgage  was  given  to  secure,  the  said  sum  of  $200  and 
the  interest  thereon  since  the  24th  day  of  July,  1884,  at 
the  rate  of  ten  per  cent  per  annum. 

"  The  defendant,  F.  X.  Stehle,  claims  to  be  the  owner  of 
a  third  mortgage  upon  said  premises,  executed  by  the  said 
Martha  A.  Caversagie  and  Charles  Caversagie  subsequently 
to  the  mortgage  of  the  said  Alexander  St.  Ijouis,  under 
which  plaintiff  claims  title  as  above  set  forth,  and  also 
subsequently  ,to  the  mortgage  of  the  said  plaintiff  above 
described,  upon  which  mortgage  of  defendant  he  claims 
there  is  due  the  sum  of  $167.30,  and  interest  since  the 
13th  day  of  September,  1884,  at  the  rate  of  ten  per  cent 
per  annum,  which  mortgage  is  now  past  due  and  payable. 
Plaintiff  alleges  that  neither  the  defendant  nor  himself 
were  made  parties  to  the  suit  to  foreclose  the  senior  mort- 
gage on  said  premises  by  the  said  Alexander  St.  Louis, 
under  which  the  plaintiff  claims  title.  On  the  21st  day  of 
May,  1886,  the  plaintiff  requested  the  defendant  to  pay 
him  the  amount  of  said  purchase  money  paid  by  plaintiff 
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for  said  premises  at  the  sale  in  foreclosure  above  set  forth^ 
and  also  the  amount  due  plaintiff  on  his  mortgage,  but  said 
defendant  refused  and  still  refuses  to  comply  with  any  part 
of  the  plaintiff^s  request.  The  plaintiff  therefore  prays 
that  an  account  may  be  taken  of  the  amount  due  plaintiff 
for  said  purchase  money  of  said  premises,  and  also  for  the 
amount  due  upon  the  mortgage  of  the  plaintiff  therein, 
and  that  the  said  defendant  be  required  to  pay  plaintiff  the 
amount  so  found  due  by  a  day  to  be  appointed  by  the  court 
for  that  purpose,  or  in  default  thereof  that  said  defendant 
and  all  persons  claiming  under  him  be  forever  foreclosed 
and  debarred  of  all  right  and  equity  of  redemption  in  and 
to  sud  mortgaged  premises^  and  for  such  other  relief  as 
may  be  just  and  equitable/' 

.It  will  be  observed  from  the  all^ations  of  the  petition 
that  the  plaintiff  is  the  purchaser  under  the  St  Louis 
mortgage,  and  also  that  he  holds  a  mortgage  for  $200 
upon  said  premises,  executed  after  the  St.  Louis  mortgage, 
and  that  he  was  not  a  party  to  the  action  to  foreclose  the 
first  mortgage.  The  action,  therefore,  is  directed  against 
the  defendant  Stehle,  as  the  owner  of  the  third  mortgage 
for  $167.30.  No  answer  was  filed  to  the  petition,  and  a 
decree  was  rendered  by  default,  the  court  ordering  a  sale 
of  the  premises  and  the  payment  of  the  liens  in  the  order 
of  their  priority.  In  this  we  think  the  court  erred.  Or- 
dinarily a  decree  of  foreclosure  and  sale  is  the  proper  pro- 
cedure; and  where  it  is  apparent  that  the  mortgaged  prem- 
ises, if  sold  under  the  decree,  will  satisfy  all  the  liens 
against  such  property,  a  sale  of  the  premises  is  a  proper 
remedy.  And  in  this  state  a  mortgage  being  a  mere  chat- 
tel interest,  the  mortgagee  in  possession  can  not  acquire  the 
title  by  proceedings  in  strict  foreclosure.  Where,  however, 
property  has  been  sold  under  a  senior  incumbrance,  and 
the  sale  has  been  confirmed  and  the  deed  made  to  the  pur- 
chaser, who  thereby  acquires  the  estate  of  the  mortgagor 
and  also  of  the  incumbrancer  at  whose  instance  the  sale 
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was  made^  such  purchaser  may  maintain  an  action  of  strict 
foreclosure,  in  a  proper  case,  against  a  junior  incumbrancer, 
where  it  is  apparent  that  the  premises  if  sold  would  be  in- 
sufficient to  satisfy  the  liens  having  precedence  of  such 
junior  incumbrance.  That  is,  a  court  will  not  order  a  sale 
and  subject  the  parties  to  a  needless  expense,  when  such 
sale  would  be  unavailing.  Therefore,  in  such  cases  the 
court  will  give  the  junior  incumbrancer  the  right  to  redeem 
the  prior  incumbrances,  and  thus  protect  his  own  lien. 
Pomeroy  Eq.  Jur.,  Sec.  1227n.  2  Jones  on  Mortgages, 
Sec.  1540,  and  cases  cited. 

In  such  cases  the  junior  incumbrancer  must  exercise  the 
right  within  the  time  limited,  or  be  barred  thereof.  In  the 
case  at  bar  the  defendant  did  not  answer  or  offer  to  redeem. 
Nor  does  it  appear  that  the  premises  if  sold  would  bring 
sufficient  to  satisfy  the  claims  of  the  first  and  second 
mortgages. 

The  decree  of  foreclosure  and  sale,  therefore,  was  erro- 
neous, and  is  reversed,  and  the  cause  will  be  remanded  to 
the  district  court  of  Ridiardson  county  with  directions  to 
enter  a  decree  finding  the  amount  due  the  plaintiff  on  both 
mortgages,  the  costs  and  taxes  paid  by  him,  and  require  the 
defendant  to  pay  the  same  within  six  months  from  that 
date  or  be  barred  of  the  right. 

Judgment  acooedingly. 

The  other  judges  concur. 
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22   744]  BL  BOSENBAUM  &  Co.,  PLAINTIFFS   IN  ERBOB,  V.  WeL- 
^ 18  -.^    ^  «    ^ 

""■^        LI  AM  H.  Hayden  &  Ck).,  defendants  in  ebbob. 

1.  Summons:    pabtnebshif:    sbevicb  by  publication.    In 

an  action  against  a  finn  by  its  firm  name  the  summons  may  be 
served  by  a  copy  left  at  its  nsnal  place  of  doing  business  within 
the  oonnty,  with  one  of  the  members,  or  with  the  derk  or  gen- 
eral agent  thereof.  And  where  an  action  is  properly  brought, 
but  personal  service  cannot  be  had  upon  any  of  the  above  named 
persons,  it  may  be  made  by  publication. 

2.  Partnership.    A  partnership  is  a  distinct  entity,  having  its  own 

property,  debts,  and  credits.  For  the  purpose  for  which  it  was 
created  it  is  a  person,  and  as  such  is  recognized  by  the  law. 

3.    :    attachment:    jubisdiotion.    H.  &  €k).  were  doing 

business  in  Red  Willow  oonnty,  and  an  action  was  brought 
against  such  firm  in  that  county,  and  an  attachment  issued  and 
levied  upon  certain  firm  property.  Service  was  had  by  publica* 
tion,  and  on  the  day  set  for  hearing  the  defendant  appeared  and 
objected  to  the  jurisdiction  of  the  court,  for  the  reason  that  the 
firm  consisted  of  W.  H.  H.  and  no  other  person,  and  that  since 
the  commencement  of  the  action  he  had  been  a  resident  of 
Adams  county.  Held,  That  as  he  had  contracted  the  debts  in  a 
firm  name  and  thereby  received  the  benefit  to  be  derived  from 
a  x>^^i>®™^ip  name,  he  could  not  thereby  divest  himself 
of  the  burdens  incident  thereto,  one  of  which  was  the  right  to 
bring  an  action  in  the  county  in  which  the  alleged  firm  was 
doing  business.  Held,  Also,  that  having  received  credit  as  a 
firm,  he  was  as  to  creditors  estopped  to  deny  that  relation. 

Ebbob  to  the  district  court  for  Red  Willow  county. 
Heard  below  before  Gaslin,  J. 

J.  Byron  Jennings,  for  plaintiffs  in  error^  cited :  Code, 
Sea  932.  Paine  v.  Moreland,  15  Ohio,  444.  Taylor 
t?.  Carney,  4  Kan.^  548.  Cooper  v.  Beynolds,  10  Wall., 
308. 

Cappa  &  MoOreary,  for  defendants  in  error. 
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Maxwell,  Ch.  J. 

This  action  was  oommenoed  before  a  justice  of  the  peace 
m  Red  Willow  county  by  the  plaintiffs  against  the  defend- 
ants.    The  docket  entries  are  as  follows  : 

"  June  7th,  1886.  Plaintiff  filed  his  bill  of  particulars, 
wherein  he  claims  of  the  defendant  the  sum  of  (200  upon 
anaecoutit. 

"  JuTie  7th,  1886.  Plaintiff  filed  the  following  affidavit 
for  attachment : 

**  *  Before  8.  H.  Colvin,  a  justice  of  the  peace  in  and  for 
Baid  Red  Willow  county,  Nebraska. 

<* '  H.  Rosenbaum  &  Co. )       The  State  of  Nebraska, 

V.  y  Red  Willow  County. 

Wm.  H.  Hayden  &  Co.  j 

'**R.  8.  Beck,  agent  of  the  plaintiffs,  being  first  duly 
sworn,  deposes  and  says  that  they  have  commenced  an 
action  before  S.  H.  Colvin,  a  justice  of  the  peace,  against 
Wm.  H.  Hayden  &  Co.,  to  recover  the  sum  of  $200,  now 
due  and  payable,  from  the  defendant.  Affiant  says  that 
said  claim  is  just,  and  they  ought  as  he  believes  to  recover 
thereon  the  sum  of  $200,  and  that  the  defendant,  Wm.  H. 
Hayden  &  Co.,  so  conceal  themselves  that  a  summons  can- 
not be  served  upon  them,  and  are  about  to  convert  their 
property,  or  a  part  thereof,  into  money,  for  the  purpose  of 
placing  it  beyond  the  reach  of  their  creditors,  and  have 
property  which  they  conceal. 

"*R.  S.  Beck. 

**  ^  Subscribed  in  my  presence  and  sworn  to  before  me 
lliis  7th  day  of  June,  1886. 

«'S.  H.  CoLvm, 
" '  Justice  of  the  Peojae:  " 

The  plaintiffs  filed  an  undertaking,  which  was  duly 
approved.  Certain  property  of  the  defendant  was  attached^ 
which  was  appraised  at  more  than  $200,  and  an  agent  of 
the  defendant  executed  an  undertaking  to  abide  the  judg- 
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ment  of  the  ooart,  and  thereupon  the  property  was  releaaed. 
The  return  on  the  summons  is  as  follows : 

^^  Received  this  writ  June  7th^  1886;  as  commanded  faj 
this  writy  I^  on  the  7th  day  of  June,  1886,  summoned  Um 
within  named  W.  H.  Hayden  &  Co.,  by  leaving  at  their 
usual  place  of  doing  business,  in  Bed  Willow  county,  Neb.^ 
with  Charles  Noble,  the  clerk  and  general  agent  of  the 
defendants,  a  certified  copy  of  this  writ  and  the  jendoise- 
ment  thereon. 

Dated  this  11th  day  of  June,  1886. 

Service  and  return...  50 

Copy 25        John  W.  Welbork, 

—  Sherif 

75  .  By  J.  H.  Bennett, 

At  the  return  day  of  the  summons  the  defendant  filed 
the  following: 

^^The  defendant  specially  appearing,  solely  and  only  fiv 
that  purpose  and  for  none  other,  objects  to  the  jurifidictioo 
of  the  court,  for  the  reason  that  no  service  of  summons  has 
been  had  upon  defendant.^' 

This  motion  was  supported  by  the  following  affidavit: 

'*  State  op  Nebraska,  1 

Red  Willow  County,   j 

^^  Charles  Noble,  being  first  duly  sworn,  deposes  and 
says  that  he  now  is  and  has  been  for  a  long  time  since,  a 
resident  of  McCook,  Nebraska;  that  on  the  7th  day  of 
June,  1886,  a  copy  of  what  purported  to  be  a  sunmions  to 
Wm.  H.  Hayden  &  Co.,  from  the  justice  court  of  8.  H. 
Colvin,  of  Red  Willow  county,  Nebraska,  to  answer  the 
action  of  H.  Rosenbaum  &  Co.,  was  presented  to  this 
affiant  by  the  deputy  sheriff  of  said  county;  that  at  the 
time  of  the  service  of  summons  on  this  affiant  he  was  not 
in  the  employment  of  Wm.  H.  Hayden  &  Co.,  or  Wm.  EL 
Hayden,  in  any  capacity  whatever,  at  any  time  since  the 
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oommenoement  of  this  suit  of  H.  Bosetibaum  &  Co.  v, 
Wm.  H.  Hayden  &  Co.;  that  he  was  not  the  agcnt^  and 
was  not  in  the  employment  of  any  of  the  defendants  in 
any  capacity  whatever,  or  any  way  connected  with  said 
Hayden  or  company,  at  the  time  of  commencing  the  above 
stated  action,  or  at  any  time  since,  and  this  affiant  says 
that  said  copy  of  said  summons  was  handed  to  him  in  the 
store-room  lately  occupied  by  the  said  Hayden  &  Co.,  in 
McCook,  Nebraska ;  that  said  store-room  was  not  at  the 
time  of  the  commencement  of  this  suit,  is  not  now,  and 
never  has  been  the  usual  place  of  residence  of  the  said  Wm. 
H.  Hayden,  or  any  of  the  defendants  in  the  above  entitled 
cause,  and  this  affiant  further  says  that  he  never  had  any 
interest  of  any  kind,  or  value  whatever,  in  the  business  of 
Wm.  H.  Hayden  &  Ck>.,  and  further  this  affiant  saith  not. 

^^  Charles  Noble. 
**  Subscribed  and  sworn  to  before  me  this  the  12th  day 
of  June,  1886. 

"S.  H.  COLVIN, 

'' Justice  of  the  Peaoe:' 
The  justice  sustained  the  objections,  and  thereupon  the 
cause  was  continued  for  service.     In  this  we  think  the 
court  erred. 

Section  25  of  the  code  provides  that,  '^  Process  against 
any  such  company  or  firm  sliall  be  served  by  a  copy  left 
at  their  usual  place  of  doing  business  within  the  county^ 
with  one  of  the  members  of  such  company  or  firm,  or  with 
the  clerk  or  general  agent  thereof,  and  executions  issued 
on  any  judgments  rendered  in  such  proceedings  shall  be 
levied  only  on  partnership  property.'^ 

It  will  be  observed  that  Noble  swears  that  the  summons 
was  served  upon  him  at  the  place  of  business  of  Wm.  H. 
Hayden  and  Co.,  but  he  alleges  that  at  the  commencement 
of  the  suit  he  was  not  in  the  employment  of  that  firm.  He 
fails  to  state  dates  when  his  connection  with  the  firm  ceased. 
He  swears  to  a  mere  conclusion,  as  there  might  be  a  differ- 
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enoe  of  opinion  as  to  the  date  the  saitwas  commenced^  not- 
withstanding the  plain  provision  of  the  statute,  nor  does 
he  swear  that  he  was  not  left  in  charge  of  the  store.  No 
error  is  assigned  upon  this  ground,  however,  and  the 
matter  need  not  be  further  considered. 

The  cause  being  continued  for  service,  the  plaintiff  pro- 
ceeded to  obtain  service  by  publication.  At  the  time  set 
for  the  hearing  in  the  publication  notice  the  defendant  ap- 
peared specially  and  objected  to  the  jurisdiction  of  the 
court,  for  the  reason  that  the  defendant  at  the  commence- 
ment of  the  action  and  then  was  a  resident  of  Adams 
county,  as  follows : 

^^  The  defendant  appearing  specially,  for  that  purpose 
and  for  none  other  whatever,  suggests  to  the  court  want 
of  jurisdiction  over  the  person  of  the  defendant,  and  over 
the  subject-matter  of  this  suit,  for  the  reason  that  said  de- 
fendant at  the  time  of  the  commencement  of  this  suit  wa8 
and  ever  since  has  been  a  resident  of  Hastings,  Adams 
county,  Nebraska,  and  subject  to  service  in  said  county, 
and  no  personal  service  has  ever  been  had  in  this  cause.'' 

The  justice  overruled  the  motion,  and  the  defendant 
fiiiling  further  to  appear,  judgment  was  rendered  in  fitvor 
of  the  plaintiff  for  the  sum  of  $200.  The  cause  was  iheu 
taken  on  error  to  the  district  court,  where  the  judgment  of 
the  justice  was  reversed  and  the  cause  dismissed.  The 
plaintiffs  now  prosecute  error  in  this  court. 

It  will  be  observed  that  the  action  is  brought  against 
W.  H.  Hayden  &  Co.,  a  purported  firm  doing  business  in 
Red  Willow  county.  In  such  case  section  26  of  the  code 
authorizes  service  to  be  made  upon  the  firm  at  the  usual  place 
of  doing  business  within  the  county.  In  such  case  a  party 
is  not  compelled  to  go  to  the  residence  of  the  partners,  but 
proceed  at  one  against  tlie  artificial  persons — ^the  fitm.  The 
reason,  as  given  in  Roop  v.  Herron,  16  Neb.,  80,  is,  "a 
partnership  is  a  distinct  entity,  having  its  own  property, 
debts,  and  credits.     For  the  purposes   for  which  it  was 
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created  it  is  a  person,  and  as  sach  is  recognized  by  the  law. 
And  the  credit  being  given  to  the  firm — ^in  effect  to  the 
partners  jointly,  it  would  seem  bnt  justice  that  the  goods  so 
purchased  should  not  be  diverted  to  the  use  of  an  individ- 
ual partner,  when  such  diversions  will  have  the  effect  to 
defraud  the  creditors  of  the  firm.'^ 

Acting  upon  this  rule,  this  court  has  uniformly  held 
that  in  case  of  the  insolvency  of  the  firm,  partnership  debts 
were  to  be  paid  out  of  the  joint  fund  before  any  portion  of 
such  fund  could  be  applied  to  other  purposes.  Bowen  v. 
BilUngs,  13  N^b.,  439.  Boop  v.  Herran,  15  Neb.,  73. 
And  such  is  the  rule  stated  by  Chancellor  Kent.  3  Rentes 
Com.,  64.  And  this  principle  is  recognized  in  cases  where 
an  execution  for  the  separate  debts  of  one  of  the  partners 
is  levied  upon  the  partnership  property.  In  such  case  the 
levy  is  restricted  to  the  interest  of  the  judgment  debtor 
therein,  after  the  adjustment  of  the  partnership  debts. 
Niaxm  v.  Naahf  12  O.  8.,  647.  Hankey  v.  GarraU,  1  Ves., 
239.  Barker  v.  Goodair^  11  Id.,  85.  Muir  v.  Leiich,  7 
Barb.,  341.  Deal  v.  Bogue,  20  Penn.  State,  228.  Story's 
Eq.  Juris.,  Sec.  677,  and  cases  cited.  Partnership  prop* 
erty,  likewise,  is  not  subject  to  the  exemption  laws.  lilPs 
Case,  3  Neb.,  261.  Wise  v.  Fry,  7  Neb.,  134.  Thefirm, 
therefore,  for  the  purposes  of  being  sued,  was  a  resident  of 
Red  Willow  county.  Credit  was  given  to  it  in  that  county 
under  the  supposition  that  it  was  doing  business  there. 
Hayden's  affidavit,  "  that  he  was  the  sole  owner  and  pro* 
prietor  of  the  business  conducted  at  McCook,  Nebraska, 
under  the  name  of  Hayden  &  Co.''  and  ^'  that  he  now  is 
living  at  his  home  in  Hastings,  Nebraska,  fully  accessible 
to  any  or  all  process  from  the  courts  of  this  state,  and  has 
never  at  any  time  attempted  to  avoid  the  service  of  sum- 
mons issued  from  this  or  any  other  court,"  is  found  in 
record.  By  this  he  admits  that  he  was  doing  business  in 
a  partnership  name,  thereby  receiving  all  the  benefits  to  be 
derived  from  it.     He  does  not  claim  that  it  was  generally 
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known  that  he  was  sole  partner,  and  the  name  in  fact  fic- 
titious, but  he  held  himself  oat  to  the  world  as  a  firm 
doing  business  at  a  certain  point,  and  received  credit  ihere 
as  a  firm,  and  as  against  a  creditor  who  trusted  him  on  the 
strength  of  his  being  a  firm  he  will  not  be  permitted  to 
deny  that  fact  to  the  prejudice  of  such  creditor.  He  must 
take  the  burden  with  the  benefit.  Had  he  done  business 
in  the  name  of  W.  H.  Hayden,  at  McCook,  and  at  the 
same  time  been  a  resident  of  Adams  county,  creditors 
would  have  known  that  in  order  to  bring  an  addon  against 
him  they  must  proceed  in  the  county  of  his  residence,  <Hr 
where  service  could  be  had  upon  him.  But  having  done 
business  in  a  firm  name,  his  property,  as  to  creditors  of 
such  firm  and  as  to  the  rights  and  remedies  against  it,  will 
be  in  all  respects  the  same  as  if  the  firm  of  W.  H.  Hayden 
&  Co.  was  composed  of  two  or  more  partners. 

This  being  so,  the  judgment  of  the  district  court  is  re- 
versed, and  that  of  the  justice  reinstated,  and  the  cause  is 
remanded  to  the  district  court  with  directions  to  enforce 
the  undertaking  of  the  defendant  to  perform  the  judgment 
of  the  court 

Judgment  accordingly. 
The  other  judges  concur. 


J.  H.   Lee  &  Co.,  plaintiffs  in  error,  v.  W.  H. 
Hayden  &  Co.,  defendants  in  error. 

Maxwell,  Ch,  J. 

The  facta  in  this  case  are  identical  with  those  in  Hosm- 
baum  it  Co.  r.  W.  H.  Hayden  &  Cb.,  ante  p.  744,  and  the 
same  judgment  will  be  entered. 

Judgment  aooordinqly. 

The  other  judges  concur. 


«r 
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Union    Pacific  Railway  Company,  plaintiff  in    »  jjij 
ERROR,  V.  James  Smersh,  defendant  in  error. 

1.  Oarnishment.    While  an  order  made  by  a  ooart  in  a  proceed- 

ing in  gamiflbment  after  judgment  cannot  be  attacked  collater- 
ally, yet  the  gamiabee  afterwards  may  aet  np  facte  sbowing  the 
amonnt  owing  by  sacb  gamisbee  to  tbe  debtor  to  be  exempt 
from  attacbment  or  execution. 

2.    :    AFTKB  JUDGMENT.    Wbile  tbe  statnte  in  proceedings 

in  garnisbment  after  jadgment  does  not  require  notice  to  be 
given  to  tbe  judgment  debtor,  yet  tbe  courts  h&re  power  to  re- 
quire sucb  notice  to  be  given  before  tbe  gamisbee  files  bis 
answer,  in  order  that  tbe  debtor  may  protect  bis  rights,  and  if 
tbe  money  or  property  is  exempt,  have  an  opportunity  to  plead 
the  exemption. 

S.  Bzeinption:  labobkb's  wagbs.  Mon^wbieb  is  absolutely 
exempt,  such  as  the  wages  of  laborers  who  are  beads  of  families, 
for  sixty  days,  is  not  subject  to  fraudulent  alienation,  and  tbe 
fact  that  sucb  wages  are  exempt  is  a  complete  defense  to  any 
proceeding  to  apply  them  to  the  payment  of  a  judgment  against 
the  debtor. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

A.  J.  Poppldon  and  J.  S,  Shropshire,  for  plaintiff  in 
error,  cited :  SMueter  v,  Raymond  Bros.,  7  Neb.,  281. 
Tingley  v.  Dolby,  13  Id.,  371.    WUB(m  v.  Bumey,  8  Id.,  39. 

D.  Van  Etten,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  against  one 
L.  H.  Webster,  before  a  justice  of  the  peace  in  Douglas 
county,  and  recovered  a  judgment  for  the  sum  of  $45.83 
and  costs.  Execution  was  duly  issued  on  said  judgment, 
and  returned  wholly  unsatisfied.  Afterwards  an  affidavit 
was  filed  before  the  justice  alleging  that  the  Union  Pacific 
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Railway  Company  was  indebted  to  Webster,  and  there- 
upon a  summons  in  garnishment  was  issued  and  served  on 
said  company.  The  proceedings  in  garnishment  are  sei 
forth  in  the  transcript  as  follows : 

"April  9,  1884,  J.  S.  Shropshire,  for  garnishee,  ap- 
peared and  filed  affidavit  that  garnishees  were  indebted  to 
defendant  in  the  sum  of  $53.90.  Whereupon,  the  gar^ 
nishee  was  ordered  to  pay  the  same  into  this  court. 

"June  3,  1884.     Amended  answer  of  garnishee  filed. 

"June  3, 1884.     Affidavit  of  defendant  filed. 

"June  10,  1884.     Motion  filed  to  discharge  garnishee;. 

"  State  of.  Nebraska,  \ 
Dojiiglas  county.       j 

"  The  Union  Pacific  Railway  Co.,  garnishee,  by  J.  S. 
Shropshire,  who,  being  duly  authorized  to  answer  herdn^ 
files  this  its  amended  and  supplemental  answer  in  the 
above  entitled  case,  and  says  that  the  answer  heretofore 
filed  by  the  garnishee  herein  was  by  oversight  and  mistake 
incomplete  in  this,  to-wit :  That  at  the  time  said  answer 
was  filed  the  said  garnishee  was  not  in  fact  indebted  to  said 
defendant,  as  affiant  is  informed  and  believes,  for  the  rea> 
son  that  on  the  17th  day  of  March,  1884,  the  defendant 
sold  and  assigned  to  one  Charles  Brandes,  of  Omaha.,  the 
money  sought  to  be  garnished  herein,  and  that  said  gar- 
nishee had  notice  of  said  assignment,  but  by  accident  and 
mistake  this  affiant  was  not  notified  of  said  fact  in  time  to 
set  the  same  up  in  the  answer  of  the  garnishee,  filed  aa 
aforesaid.  Affiant  says  that  the  said  money  answered  as 
due  .said  defendant  was  paid  to  the  said  assignee,  who 
claimed  and  demanded  the  same. 

"Affiant  further  says  if  the  said  money  had  not  beeo 
assigned  as  aforesaid,  but  on  the  other  hand  was  due  and 
payable  to  said  defendant,  it  would  have  been  exempt  ta 
said  defendant  under  the  laws  of  this  state ;  that  said  de> 
fendant  is  a  married  man  and  the  head  of  a  family,  con- 
sisting of  a  wife  and  children,  whom  he  supports  and  with 
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whom  he  resides  in  Douglas  county,  and  that  the  said 
money  was  earned  by  him  as  laborer's  wages,  all  within 
sixty  days  immediately  preceding  the  date  of  the  answer 
aforesaid.  Affiant  says  that  said  plaintiff  and  this  court 
have  had  notice  since  the  answer  was  filed  herein  that  said 
money  was  exempt  to  said  defendant,  for  the  reason  above 
set  forth ;  but  affiant  believes  that  the  said  defendant  up 
to  this  time  has  had  no  notice  of  the  pending  of  said 
garnishment,  and  has  had  no  opportunity  to  file  his 
exemption. 

"  Wherefore  garnishee  asks  to  be  discharged.'' 

"State  op  Nebraska,  1 
Douglas  county.  / 
"  L.  H.  Webster,  being  duly  sworn,  Reposes  and  says 
that  he  is  the  defendant  above  named,  that  he  is  a  bona  fide 
resident  of  Douglas  county,  Nebraska,  and  has  been  for 
eighteen  years  last  past;  that  he  is  a  married  man  and  the 
head  of  a  family,  with  whom  he  resides  in  said  Douglaa 
county,  and  whom  he  supports ;  that  the  money  sought  to 
be  garnished  in  this  action,  in  the  hands  of  the  Union 
Pacific  Ry.  Co.,  was  earned  by  him  during  the  month  of 
Mardi,  1884,  as  a  laborer;  that  prior  to  the  service  of  the 
garnishment  herein,  to  secure  an  indebtedness  due  to 
Charles  Brandes,  of  Omaha,  he  assigned  to  said  Brandes 
the  money  garnished  in  this  action ;  that  if  the  said  money 
had  not  been  assigned  as  aforesaid,  it  would  have  been  ex- 
empt to  him  under  the  laws  of  this  state,  by  reason  of  its 
being  laborer's  wages  for  less  than  sixty  days,  and  he  being 
the  head  of  a  family  aforesaid.  Affiant  says  that  he  only 
this  day  received  notice  of  said  garnishment,  and  was  not 
aware  that  the  conrt  had  made  any  order  in  r^pect  to  his 
earnings.  Affiant  further  says  that  said  plaintiff  is  well 
acquainted  with  this  defendant,  and  well  knows  that  the 
defendant  is  a  resident  of  Douglas  county,  and  that  he  is 
the  head  of  a  family,  and  that  by  reason  thereof  the  said 
money  is  exempt  to  him  under  the  laws  of  this  state;  but 
48 
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that  the  said  plaintiff  is  taking  this  course  for  the  purpose 
of  maliciously  prosecuting  and  annoying  this  defendant. 

'^  Wherefore  defendant  asks  that  the  garnishee  herein 
may  be  discharged^  and  the  order  on  the  garnishee  to  pay 
said  money  into  court  be  revoked  and  set  aside/' 

Section  531a  of  the  code  provides  that, "  The  wages  of 
laborers,  mechanics,  and  clerks  who  are  heads  of  families, 
in  the  hands  of  those  by  whom  such  laborers,  mechanics, 
or  clerks  may  be  employed,  both  before  and  after  sudi 
wages  shall  be  due,  shall  be  exempt  from  the  operation  of 
attachment,  execution,  and  garnishee  process ;  Provided^ 
That  not  more  than  sixty  days'  wages  shall  be  exempt ; 
Provided  further y  That  nothing  in  this  act  shall  be  so  con- 
strued as  to  protect  the  wages  of  persons  who  have  or  are 
about  to  abscond  or  leave  the  state  from  the  provisions  of 
law  now  in  force  upon  that  subject;  Provided  further j 
That  nothing  in  this  act  shall  be  so  construed  as  to  permit 
the  attachment  of  sixty  days'  wages  in  the  hands  of 
the  employer." 

In  Wright  v.  C,  JB.  &  Q.  R.  R.  Co.,  19  Neb.,  175,  the 
court,  in  construing  this  statute,  held  that,  ^'  The  wages  for 
sixty  days'  services  of  laborers,  mechanics,  or  clerks,  who 
are  heads  of  families,  in  the  hands  of  those  by  whom  such 
laborers,  mechanics,  or  clerks  may  be  employed,  are  exempt 
from  execution,  attachment,  or  garnishment,  whether  the 
employe  is  a  resident  of  the  state  or  not.  Such  wages  are 
absolutely  exempt."  See  also  Turner  t?.  8,  C.  &  P.  R.  JR., 
19  Neb.,  241. 

In  Albrecht  v.  Treitschke,  17  Neb.,  205,  it  is  held  that 
where  a  creditor  obtained  by  garnishee  process  the  exempt 
wages  due  a  laborer,  and  applied  the  same  to  a  judgment 
in  his  favor,  a  cause  of  action  thereby  arose  in  favor  of  the 
debtor  against  the  creditor,  unless  the  exemption  was 
waived.  It  is  said,  p.  207,  "  It  is  well  settled  that  if  ex- 
empt property  is  seized  and  applied,  to  the  payment  of  a 
judgment   the   owner  may  have   his  action  against  the 
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wrong-doer,  unless  such  exemption  is  waived  by  some  act 
or  omission  of  the  debtor.  HasweU  v.  ParsonSj  16  Cal., 
266.  The  wrong-doer  in  this  case  was  the  defendant.  He 
has  procured  property  to  be  applied  to  the  payment  of  his 
judgment  to  which  he  was  not  entitled.  He  must  reftind 
it     PhiUips  V.  Hunter,  2  H.  Bla.,  402.'^ 

In  WUaon  v,  Bumey,  8  Neb.,  39,  it  was  held  that  an 
order  against  a  garnishee  after  judgment  could  not  be  col- 
laterally attacked.  See  also  Clark  v.  Foxworthy,  14  Neb., 
241 ;  and  -B.  &  M.  R.  R,  Co.  v.  Chicago  Lumber  Co.,  18 
Neb.,  303.  While  the  order  is  so  far  final  that  the  gar- 
nishee cannot  dispute  it,  yet  if  the  proper  proceedings  are 
had  before  the  payment  of  the  money  to  the  creditor  to 
show  that  the  money  was  absolutely  exempt,  it  would  be 
the  duty  of  the  court  to  withhold  the  money  and  refuse  to 
apply  it  in  satisfaction  of  the  debt.  There  is  nothing  in 
this  record  to  show  that  the  railway  company,  at  the  time 
it  answered  had  notice  that  Webster  was  the  head  of  a 
family,  and  that  therefore  his  wages  for  sixty  days  were 
exempt  But  it  does  appear  that  Webster  had  no  notice  of 
the  garnishment  proceedings  until  a  day  or  two  before  the 
motion  to  discharge  the  garnishee  was  filed.  If  the  money 
in  the  hands  of  the  U.  P.  R.  R.  Co.,  or  in  the  hands  of  the 
justice,  was  exempt  from  levy,  either  by  attachment  or 
execution,  and  not  liable  to  be  applied  to  the  payment  of 
Webster's  debts,  he  should  be  permitted  to  show  that  fact 
at  any  time  before  the  payment  of  the  money  to  such  cred- 
itor.' While  the  statute  does  not  require  notice  to  be  given 
to  the  judgment  debtor  in  eases  of  garnishment  aft;er  judg- 
ment, yet  it  is  obvious  that  such  notice  should  be  required 
in  every  case,  and  courts  have  undoubted  authority  to  re- 
quire such  notice  to  be  given.  Otherwise  it  would  be  pos- 
sible for  a  garnishee  to  answer,  pay  the  amount  owing  by 
him  to  the  debtor  into  court,  and  the  court  apply  the  same 
to  the  payment  of  the  debt  without  the  judgment  debtor 
having  any  notice  whatever.     We  hold,  therefore,  that  the 
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judgment  debtor,  and  also  the  garnishee^  had  a  right  to 
bring  to  the  attention  of  the  court  &cts  showing  that  the 
money  in  question  was  not  subject  to  the  payment  of  the 
judgment  in  question,  and  that  if  paid  could  have  been  re- 
oovered  in  a  proper  action.  The  money  being  exempt  was 
not  susceptible  of  fraudulent  alienation,  and  the  dd>tor 
could  make  such  disposition  of  it  as  he  saw  fit  and  plead 
the  exemption,  which  if  proved  is  a  complete  defense. 

It  follows  that  the  judgment  of  the  district  court  must 
be  reversed  and  the  cause  remanded. 

Bevebsed  and  behanbed. 

The  other  judges  concur. 


Hiram  L.  Smith,  appetjiEe,  v.  George  W.  Mesarvet 
and  others,  appellanib. 

1.  Deed :    DELnrxBY.    Where  the  evidence  as  to  the  deliyeiy  of 

a  deed  is  oonflictiog  and  nearly  equally  balanced,  and  the  oofut 
below  found  in  favor  of  delivery,  each  finding  will  not  be  eel 
aside  as  being  against  the  weight  of  evidence. 

2.    :    BOND  FOB   deed:    yen  dob's  lien:     pbiobity   or 

LIENS.  Where  a  vendor  had  executed  a  bond  for  a  deed,  two- 
thirds  of  the  purchase  money  being  still  unpaid,  and  afterwafds 
delivered  a  deed  to  an  attorney  upon  his  assurance  that  if  the 
deed  was  delivered  to  the  grantee,  he  would  either  pay  or  secure 
the  purchase  price  to  said  vendor,  HMf  That  as  the  vendor, 
prior  to  the  delivery  of  the  deed,  had  a  lien  upon  the  premises 
for  the  unpaid  purchase  money,  which  lien  was  divested  by  tiie 
absolute  delivery  of  the  deed  by  the  attorney  to  tbe  grantee, 
that  therefore  the  equity  of  the  vendor  was  superior  to  that  of 
the  attorney  for  services  rendered  the  grantee,  and  a  mortgage 
taken  by  such  attorney  to  secure  his  fees  would  be  postponed 
to  the  claim  of  the  vendor  for  the  unpaid  purchase  money. 
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Appeal,  from  the  district  court  of  Fillmore  county* 
Heard  below  before  Morris,  J. 

Robert  Ryan,  for  appellants,  cited :  Tiedeman  on  Beal 
Property,  Sec.  812.  CboJfe  v.  Brottm,  34  New  Hamp.,  460. 
Whedivright  v.  Whedvnight,  2  Mass.,  452.  Clark  v.  Qif- 
f(yrd,  10  Wend.,  313.  BarUm  v.  Hinton,  1  A.  K.  Marsh, 
97.  Newlin  v.  Beard,  6  W.  Va.,  110.  Rhodes  v.  School 
District,  30  Maine,  110. 

J.  W.  EUer,  for  appellees  Schribars  and  himself. 

J.  Jensen,  for  appellee  Smith. 

Maxwell,  Ch.  J. 

In  October,  1886,  appellee  Smith  filed  his  petition, 
praying  a  foreclosure  of  a  mortgage  held  by  him  to  secure 
a  note  for  (400,  dated  October  24,  1876,  due  October  24, 
1881,  payable  to  the  New  England  Mortgage  Security  Co., 
or  order,  and  by  the  payee  assigned  to  said  Smith.  The 
mortgage  securing  this  note  was  made  of  the  same  date 
as  the  note  by  Geo.  W.  Mesarvey  and  Elizabeth  Mesarvey, 
his  wife,  upon  the  W.  \  of  the  N.E.  J  of  Sec.  34,  Tp.  7  N., 
range  3  W.  6  P.  M.,  lying  and  being  in  Fillmore  county, 
Nebraska.  A  decree  was  rendered  in  June,  1887,  for 
(690.52  on  the  mortgage,  and  for  $33.15  for  taxes,  being 
the  amount  of  the  note  and  taxes  advanced.  This  decree  is 
admitted  to  be  correct  so  far  as  the  plaintiff  is  concerned,  and 
the  only  question  that  arises  is  between  the  defendants,  as 
follows : 

In  March,  1881,  Mesarvey  and  wife  being  in  possession 
of  the  premises  in  question  as  a  homestead,  sold  the  same 
to  John  Schribar  and  wife,  and  executed  and  delivered  to 
them  the  following  obligation  : 

**  Know  all  men  by  these  presents :  That  I,  George  W. 
Mesarvey,  and  Elizabeth  Mesarvey,  his  wife,  are  held  and 
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firmly  bound  unto  John  Schribar  and  Katharine  Schribar, 
his  wife,  in  the  penal  sum  of  three  hundred  dollars,  for 
llie  payment  of  which  we  bind  ourselves  firmly  by  these 
presents,  upon  condition  as  follows :  Whereas  George  W. 
Mesarvey  and  Elizabeth  Mesarvey,  his  wife,  have  agreed  to 
edl  and  convey  unto  the  said  John  Schribar  and  Katharine 
Schribar,  his  wife,  for  the  consideration  of  three  hundred 
dollars,  the  following  described  premises,  to-wit:  The 
west  half  of  the  N.E,  quarter  of  section  34  in  town  7, 
range  3  west,  containing  eighty  acres. 

''And  I,  John  Schribar,  and  Katharine  Schribar,  his 
wife,  have  agreed  to  purchase  said  premises  and  to  make 
payments  as  follows :  One  hundred  dollars  in  hand,  and 
two  hundred  dollars  to  be  paid  on  the  first  day  of  October^ 
1881. 

''Wherefore,  the  condition  of  this  obligation  is  such 
that  if  the  above  bounden  George  W.  Mesarvey  and  Eliza- 
beth Mesarvey,  his  wife,  will  convey  said  premises  by  deed 
subject  to  air  mortgages  and  liens,  unto  sdd  John  Schribar 
and  Catharine  Schribar,  his  wife,  upon  the  payment  of 
of  said  consideration  at  the  times  above  stipulated^  then 
this  obligation  to  be  void,  otherwise  to  be  and  remain  in 
full  force  and  efiect. 

"Witness  our  signature  hereunto  subscribed  this  29th 
day  of  March,  a.d.  1881. 

"George  W.  Mesarvey, 
"Elizabeth  Mesarvey.'* 

Schribar  and  wife  executed  a  promissory  note  for  the  sum 
of  (200,  due  in  October,  1881,  for  the  unpaid  purchase 
money.  This  note  was  not  paid  when  it  became  due  and 
has  not  yet  been  paid.  In  July,  1882,  Mesarvey  and  wife 
executed  a  deed  to  Schribar  to  enable  him  to  borrow  suffi- 
cient money  on  the  land  to  pay  the  note.  Schribar  was 
unable  to  effect  a  loan,  and  at  Mesarvey's  request  returned 
the  deed  to  him.  About  that  time  Piatt  &  Co.  levied  an 
execution  upon  the  land  in  question,  and  purchased  ihe 
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same  under  the  execution,  and  had  the  sale  confirmed  and 
a  deed  made.  This  sale  was  set  aside  and  vacated  by  the 
supreme  court,  19  Neb.,  625,  upon  the  sole  ground  that 
the  premises  being  the  homestead  of  Mesarvey  and  wife,  and 
not  liable  to  the  satisfaction  of  the  debt  of  Piatt  &  Co., 
that  therefore  Mesarvey  and  wife  could  sell  and  convey  the 
same  and  were  entitled  to  the  consideration  therefor.  Af- 
ter the  making  of  the  deed  to  Piatt  &  Co.,  they  took  pos- 
session of  the  land  as  ownei^  thereof,  and  retained  posses- 
sion until  some  time  in  the  year  1886,  when  Schribar  again 
obtained,  and  now  has  possession. 

On  the  11th  of  August,  1883,  EUer  and  the  Schribars 
entered  into  a  contract  as  follows : 

"Fairmont,  Nebraska,  August  11th,  1883. 

"  Whereas,  John  Schribar  has  this  day  made  and  de- 
livered to  J.  W.  EUer  his  two  notes,  one  for  $600,  due 
one  year  after  date,  and  one  for  $300,  due  fifteen  months 
after  date. 

"  The  consideration  of  said  notes  is  as  follows :  That 
said  John  Schribar  claims  to  be  the  owner  of  the  west 
one-half  of  the  north-east  quarter  of  section  34,  township  7, 
range  3,  by  virtue  of  a  bond  for  a  deed  and  a  deed  from 
George  W.  Mesarvey  and  his  wife.  And  J.  T.  Piatt  & 
Co.  claim  to  own  said  land  by  virtue  of  a  sheriflF's  deed, 
made  under  an  execution  issued  out  of  the  district  court  of 
Fillmore  county,  Nebraska,  on  a  judgment  in  favor  of  J. 
T.  Piatt  &  Co. 

'^  And  said  John  Schribar  and  his  wife  have  employed 
J.  W.  EUer  as  attorney  to  commence  the  necessary  pro- 
ceedings to  establish  their  rights,  in  accordance  with  the 
advice  of  said  J.  W.  EUer,  attorney,  and  in  case  they  do 
so  and  fail  to  establish  their  right  against  said  sherifi^'s 
deed,  then  and  in  that  case  they  shall  be  under  no  obliga- 
tion to  pay  said  notes.  The  consideration  of  the  $500  is 
for  attorney's  fees  of  the  said  J.  W.  EUer  in  the  matter 
aforesaid,  and  the  consideration  of  the  $300  note  is  to 
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secure  the  said  J.  W.  EUer  in  this,  that  said  J.  W.  EUer 
has  agreed  to  see  that  Greorge  W,  Mesarvej  shall  be  paid 
his  note  which  he  has  against  Schribar  and  his  wife,  in 
case  said  Schribar  gets  his  land,  and  the  money  to  be  paid 
on  the  $300  is  to  go  from  said  J.  W.  EUer  to  said  Mesarvej, 
or  so  much  as  may  be  necessary  to  pay  his  note  against 
Schribar,  which  was  given  at  the  time  the  bond  for  a  deed 
to  said  land  was  executed,  said  note  being  for  $200  and 
interest.  In  case  a  compromise  should  be  made  the  notes 
shall  hold  good.     This  11th  day  of  August,  1883. 

^^  John  Schribab. 

*^  Catharine  Schribab. 

"J.W.  Eller," 

Mortgages  were  executed  to  Eller  in  accordance  with 
this  agreement,  and  they  are  now  sought  to  be  foreclosed 
in  this  action.  On  the  12th  day  of  July  preceding  the 
agreement  set  out,  Eller  obtained  from  Mesarvey  the  deed 
for  the  land  in  controversy  executed  by  said  Mesarvey  to 
Schribar  in  1882.  There  is  a  direct  conflict  in  the  testi- 
mony as  to  the  character  of  this  delivery,  Eller  testifying 
that  the  delivery  was  absolute,  while  Mesarvey  and  wife 
testify  it  was  to  be  merely  conditional  upon  his  remitting 
the  balance  due  upon  the  land.  Eller  is  corroborated  to 
some  extent  by  an  admission  made  by  Mesarvey  to  one 
Easterday,  but  the  most  that  can  be  said  is  that  the  evi- 
dence is  nearly  equally  balanced,  and  as  the  court  below 
found  that  there  was  an  absolute  delivery,  that  finding  will 
be  sustained.  There  is  one  point,  however,  upon  which 
there  is  no  dispute  in  the  testimony,  and  that  is,  that  in 
case  of  the  delivery  of  the  deed  to  the  Schribars,  Eller  was 
to  pay  or  secure  the  amount  of  the  promissory  note  to  Me- 
sarvey, heretofore  referred  to.  There  is  not  a  particle  of 
testimony  tending  to  show  that  this  security  was  to  be 
subject  to  a  daim  for  his  services,  yet  in  the  arrangement 
which  he  made  with  Schribar,  to  which  Mesarvey  was  not  a 
party,  he  (Eller)  stipulated  that  his  own  daim  should  be 
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secured  before  that  of  Mesarvey.  This  cannot  be  permitted. 
While  the  l^al  title  remained  in  Mesarvey  he  had  a 
vendor^s  lien  upon  the  land  for  the  unpaid  purchase  price, 
and  as  between  EUer  and  the  Mesarveys  the  court  will 
enforce  such  lien.  The  decree  of  the  district  court,  there- 
fore, will  be  modified  so  as  to  give  Mesarvey,  or  the  lawful 
assignee  of  his  note  for  $200,  a  lien  prior  to  that  of  Eller 
on  the  premises  in  question  for  said  sum  of  $200  and  in- 
terest thereon,  and  as  thus  modified  the  decree  will  be 
a£Brmed.  Loughrey  claims  to  have  purchased  the  prem- 
ises from  Mesarvey  and  has  obtained  a  deed  therefor,  but 
there  appear  to  be  no  equities  between  them  requiring  ad- 
justment in  this  court 

Decree  accordingly. 

The  other  judges  concur. 


"  22    761 
42    »» 

BeUBEN    BoLLMAN,    plaintiff    in    error,    v.    H.    a  47   4991 

Pasewalk  and  others,  defendants  in  error. 

1.  Principal  and  Surety:   action  on  bond:   waivkb.  Where 

in  en  ection  on  en  indemnifyiog  bond  signed  by  three  enretiee, 
bat  not  by  the  principal,  the  i>etition  alleged  "  That  said  indem- 
nity bond  was  executed  and  deliyered  by  the  said  defendants  for 
the  purpose  of  saying  harmless  the  said  plaintiff  in  the  lerj  and 
aale  of  the  property  aforesaid,  and  was  deliTered  to  the  plaintiff 
by  the  Norwegian  Plow  Company,  with  the  consent  of  the  said 
defendants  for  that  purpose,''  Held,  If  the  allegations  of  the 
petition  were  true  that  the  suretiea  had  waiyed  the  signing  of 
the  bond  by  the  principal. 

2.  :  BOND  NOT  SIGNED  BY  PRINCIPAL.  Where  an  indemni- 
fying bond  signed  by  three  sureties  was  yoluntarily  giyen  to  an 
officer,  conditioned  that  ^  if  the  aboye  bounden  Norwegian  Plow 
Company  shall  well  and  truly  saye  harmless  and  indemnify  the 
said  W.  L.  £othii\eli,  and  any  and  all  persons  assisting  him  in 
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the  premises,  from  all  harm,  trouble,  damage,  oosts,  suits,  action^ 
judgments,  and  executions  that  shall  or  may  at  any  time  arias^ 
oome,  or  he  brought  against  him,  them,  or  any  of  them,  thtm 
this  obligation  to  be  Toid,"  which  bond  was  not  signed  by  tha 
prindpa],  the  oiScer  having  sold  the  goods  and  applied  the  pro- 
ceeds on  the  executions,  and  afterwards  judgment  was  reooTeied 
against  him  for  the  value  of  the  goods.  Hdd^  That  the  obligors 
signing  the  bond  were  liable  thereon. 

Erbob  to  the  district  court  for  Madison  county.  Tried 
below  before  Cbawford,  J. 

Z).  A.  Holmes  and  A.  J.  Durland  for  plaintiff  in  error, 
cited :  Hall  v.  Parker,  39  Mich.,  287.  Greene  r.  Kmdjfy 
43  Mich.,  282.  Harris  v.  SimpBon^  14  Am.  Dec.,  106> 
note.  5  Wait's  Actions  and  Defenses,  191.  U.  S.  v.  Linn, 
15  Peters,  290. 

BroTne,  White  &  Mapes,  for  defendants  in  error,  dted : 
Bean  v.  Parker,  17  Mass.,  591.  Bwm  v.Jetmore,  70  Mo., 
228.  Wood  V.  Washburn,  2  Pick.,  24.  BuaseU  v.  AwnabU, 
109  Mass.,  72. 

Maxwell,  Ch.  J. 

This  is  an  action  upon  an  indemnifying  bond  which  the 
defendants  signed  as  sureties  for  the  Norwegian  Plow  Co. 
On  the  trial  of  the  cause  the  attorney  for  the  defendants 
objected  to  the  introduction  of  any  evidence,  upon  the 
ground  that  the  facts  stated  in  the  petition  were  not  suffi- 
cient to  authorize  a  recovery.  The  motion  was  sustained, 
and  the  plaintiff  not  desiring  to  amend  his  petition,  the 
action  was  dismissed.  The  following  is  a  copy  of  the 
petition,  omitting  the  title : 

'^  The  plaintiff  complains  of  the  said  defendants  and  for 
cause  of  action  alleges : 

"1st.  That  on  the  29th  day  of  February,  1884,  the 
plaintiff  was  the  sheriff  of  Knox  county  in  the  state  of 
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Nebraska,  duly  elected,  qualified,  and  acting  as  such ;  that 
W,  L.  Rothwell  was  at  said  time  a  deputy  sheriff  of  said 
county,  duly  appointed  by  the  plaintiff. 

"  2d.  That  on  that  day  the  Norwegian  Plow  Company 
caused  an  execution  to  be  issued  out  of  the  justice's  court 
of  said  county  of  Knox,  upon  a  judgment  before  that  time 
recovered  by  said  Norwegian  Plow  Company  in  said  court, 
against  one  Fred.  Fischer,  which  execution  was  delivered 
to  plaintiff,  who  then  and  at  the  return  thereof  was  sheriff 
as  aforesaid ;  that  plaintiff  as  such  officer,  by  his  said  deputy, 
W.  L.  Rothwell,  at  the  request  of  the  said  Norwegian 
Plow  Company,  levied  said  execution  upon  certain  personal 
property  as  the  goods  and  chattels  of  said  Fred.  Fischer, 
but  which  goods  were  afterwards  claimed  by  one  Deere, 
Wells  &  Company. 

"3d.  That  said  Norwegian  Plow  Company,  in  con- 
sideration of  and  upon  the  promise  of  plaintiff  to  sell  said 
goods,  executed  and  delivered  to  the  said  deputy  sheriff  for 
the  plaintiff  an  obligation  in  writing,  of  which  the  follow- 
ing is  a  copy : 

"^ Know  all  men  by  these  presents:  That  Norwegian 
Plow  Company,  of  Dubuque,  Iowa,  as  principal,  and  H. 
A.  Pasewalk,  J.  S.  McClary,  and  A.  P.  Pilger,  as  sureties, 
of  the  town  of  Norfolk,  county  of  Madison,  and  state  of 
Nebraska,  are  held  and  firmly  bound  unto  W.  L.  Rothwell, 
deputy  sheriff  of  Knox  county,  in  the  sum  of  four  thousand 
(|4,000)  dollars  good  and  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  W.  L.  Rothwell,  deputy 
sheriff  as  aforesaid,  his  executors,  administrators,  and 
assigns,  for  which  payment  well  and  truly  to  be  made  we 
do  hereby  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators jointly  and  severally,  firmly  by  these  presents. 

"^  Dated  this  29th  day  of  February,  1884. 

"'Whereas,  The  above  bounden  Norwegian  Plow 
Company  did,  on  February  29th,  cause  executions  on  cer- 
tain judgments   in  its  favor,  and   the   favor   of    J.   H. 
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Thomas^  to  issue  against  one  Fred.  Fischer^  of  Creigbton, 
and  placed  the  same  in  the  hands  of  W.  L.  Bothwell^  dep- 
uty sheriff  of  Knox  county^  for  service,  and  whereas,  the 
property  of  said  Fischer  has  been  assigned  and  is  claimed 
by  Deere,  Wells  &  Co.  and  others,  now  if  the  said  W.  L. 
Bothwell  by  virtue  of  said  executions  shall  levy  on  said 
property  and  hold  and  sell  the  same  to  satisfy  said  execu- 
tions, unless  the  said  property  shall  be  taken  from  him  by 
due  process  of  law.  Now  the  condition  of  the  above  obli- 
gation is  such  that  if  the  above  bounden  Norwegian  Plow 
Company  shall  well  and  truly  save  harmless  and  indemnify 
the  said  W.  L.  Rothwell,  and  any  and  all  persons  aiding 
and  assisting  him  in  the  premises,  from  all  harm,  trouble, 
damage,  costs,  suits,  actions,  judgments,  and  executions 
that  shall,  or  may  at  any  time  arise,  come,  or  be  brought 
against  him,  them,  or  any  of  them,  then  this  obligation  to 
be  void,  otherwise  to  be  and  remain  in  full  force  and 
effect 

"  *  H.  A,  Pasewalk, 
"'J.  S.  McClaby, 

"*A.  P.  PiLGEB. 

^''Signed  and  delivered  in  presence  of 

"'E.B.  Mower.' 

^'4th.  That  said  Bothwell,  in  levying  said,  executions 
and  selling  the  property  thereunder,  and  in  taking  the  said 
bond  of  indemnity,  acted  as  the  deputy  and  agent  for  the 
plaintiff,  for  whose  benefit  said  bond  was  taken,  and  that 
said  plaintiff  is  the  real  party  in  interest  therein. 

^'  6th.  That  said  indemnity  bond  was  executed  and  de- 
livered by  the  said  defendants  for  the  purpose  of  saving 
harmless  the  said  plaintiff  in  the  levy  and  sale  of  the 
property  aforesaid,  and  was  delivered  to  the  plaintiff  by 
the  Norw^an  Plow  Company  with  the  consent  of  the 
said  defendants  for  that  purpose,  and  in  the  manner  and 
form  as  aforesaid. 

^^  6th.     In  consideration  of  said  bond  the  plaintiff  caused 
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said  property  to  be  sold  under  said  executions,  and  paid  over 
the  proceeds  of  said  sale,  less  costs,  to  the  said  Norwegian 
Plow  Company. 

'^  7th.  That  on  or  about  the  month  of  March,  1884,  the 
said  firm  of  Deere,  Wells  &  Co.  brought  an  action  against 
the  plaintiff  for  the  conversion  of  said  goods  so  levied  upon 
under  said  executions,  and  on  the  16th  day  of  June,  1886> 
recovered  judgment  against  plaintiff  in  the  circuit  court  of 
the  United  States  for  the  district  of  Nebraska  for  three 
thousand  ($3,000)  dollars  damages,  and  one  hundred  and 
ninety-eight  and  ^^  (|1 98.65)  dollars  costs  of  suit,  and 
plaintiff  was  compelled  to  and  did  pay  the  same  and  two 
hundred  and  eighteen  (|218.00)  dollars  accrued  costs  and 
expenses. 

"  8th.  The  said  Norwegian  Plow  Company  was  duly 
notified  of  the  pendency  of  said  action,  and  afterwards 
that  judgment  had  been  rendered  against  the  plaintiff  in 
said  cause,  but  that  said  Norw^an  Plow  Company  and 
said  defendants  herein  have  fisuled  and  n^lected  to  pay  the 
same,  or  any  part  thereof. 

''9th.  That  defendants  though  requested  have  failed 
and  n^lected  to  pay  to  plaintiff  the  said  amounts  as  afore- 
said paid  by  him  on  said  judgments,  or  any  part  of  the 
same,  and  have  failed  to  save  the  plaintiff  harmless  as  pro- 
vided in  said  bond.  The  plaintiff  has  sustained  damages 
in  the  premises  in  the  sum  of  $3,416.65,  no  part  of  which 
has  been  paid.  The  plaintiff  therefore  prays  judgment 
against  the  defendants  for  the  sum  of  $3,416.65  and  inter* 

est  thereon  from  the day  of ,  1886,  and  costs  of 

suit." 

The  attorney  for  the  defendants  contends  that  no  action 
can  be  maintained  against  the  sureties  unless  a  cause  of 
action  is  stated  against  the  principal,  and  that  the  petition 
fails  to  state  such  cause.  It  will  be  observed  that  by  the 
fifth  paragraph  of  the  petition  it  is  allied  that  ''the  bond 
was  executed  and  delivered  by  the  said  defendants  for  the 
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purpose  of  saving  harmless  the  plaintiff  in  the  levy  and 
sale  of  the  property  aforesaid,  and  was  delivered  to  the 
plaintiff  by  the  Xorw^ian  Plow  Company  with  the  consent 
of  the  said  defendants  for  that  purpose/'  This  all^ation, 
if  true,  will  constitute  a  waiver  by  the  defendants  of  tjie 
signing  of  the  instrument  by  the  Norwegian  Plow  Com- 
pany. This  is  a  question  of  fact  proper  to  be  submitted  to 
a  jury,  and  which  a  court  had  no  authority  to  take  from 
them. 

In  5  Com.  Dig.,  148,  title  "Officer,^'  it  is  said:  "That 
no  bond  or  writing  may  be  exacted  from  the  subject  to  the 
king  or  other  person  to  do  that  by  which  he  is  bound  to 
do  to  the  king,  and  such  bond  will  be  void  and  the 
defendant  may  plead  duress.'' 

The  strict  rule  of  the  ancient  common  law  has  been 
adhered  to  in  at  least  two  states,  viz.,  Massachusetts  and 
Missouri,  and  the  distinction  between  statutory  bonds  and 
those  voluntarily  given  does  not  seem  to  be  very  clearly 
pointed  out.  Unless  the  statute  under  which  a  bond  is 
given  declares  it  to  be  void  unless  taken  in  the  mode  di- 
rected, it  will  not  be  held  invalid  if  it  is  otherwise  suf- 
ficient in  form.  Chwnty  of  AlUghany  v,  VanCampen,  3 
Wend.,  49.  Thus,  in  the  case  cited,  the  statute  required 
the  bond  to  contain  a  condition,  "  That  he  shall  well  and 
fiuthfully  execute  the  office  of  treasurer  of  such  county 
and  pay  all  moneys  which  shall  come  to  his  hands  ajs  treas- 
urer, according  to  law,  and  render  a  just  and  true  account 
thereof  to  the  said  supervisors,  of  to  the  comptroller  of  the 
of  the  state,  when  required."  The  condition  of  the  bond 
was  as  follows:  "That  the  said  Moses  VanCampen  shall 
well,  truly,  and  faithfully  execute  and  perform  the  duties 
of  treasurer  of  said  county  according  to  law."  The  court 
held  that  although  it  did  not  conform  to  the  language  of 
the  statute,  it  was  nevertheless  a  valid  bond. 

In  State  v.  Bowman y  10  Ohio,  445,  a  case  similar  in  some 
respects  to  the  one  under  consideration,  the  condition  of 
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the  bond  was  that:  "If  the  above  bound  Henry  Filler, 
who  has  been  elected  treasurer  of  Perry  county,  shall  pay 
over  all  money  that  shall  come  into  his  hands  by  virtue  of 
his  office,  and  do  and  perform  all  other  things  necessary  to 
be  done  in  his  office  as  treasurer,  agreeably  to  law,  for  the 
term  of  two  years,  and  until  his  successor  shall  be  elected 
and  qualified,  then  the  above  bond  to  be  void."  This  bond 
was  not  signed'  or  sealed  by  the  principal,  although  his 
name  appeared  in  the  body  of  the  bond  as  one  of  the  obligors. 
It  was,  however,  signed  and  sealed  by  all  the  sureties  whose 
names  appeared  in  the  body  of  the  obligation.  The  oath 
of  office  of  the  principal  was  duly  endorsed  on  the  back 
of  the  bond,  and  he  entered  upon  the  duties  of  his  office 
as  treasurer  of  Perry  county.  He  failed,  however,  to  pay 
oyer  certain  moneys  collected  by  him  in  his  official  capacity, 
and  an  action  was  brought  upon  the  bond.  The  plea  was 
interposed  that  the  principal  had  failed  to  sign  the  bond, 
but  the  court  held  that  the  sureties  were  liable.  It  is  said, 
page  451 :  '^  Great  reliance  is  placed  upon  the  fact  that  if 
the  instrument  is  not  executed  by  the  principal  it  will  affect 
the  remedy  over  against  him  by  the  securities.  There 
would  be  great  force  in  this  argument  if  the  remedy  were 
destroyed,  but  it  is  not;  the  force  and  the  extent  of  this 
liability  to  them  are  unimpaired.  Whether  they  could  use 
the  bond  per  se  as  evidence  of  his  liability  presents  a  ques- 
tion merely  of  convenience  in  the  use  of  the  right,  but  does 
not  affect  the  right  itself  any  more  than  would  the  loss  or 
destruction  of  the  bond ;  and  a  further  answer  to  this  argu- 
ment is,  that  the  bond  being  found  in  the  hands  of  a  legal 
depository,  the  auditor,  the  presumption,  in  the  absence  of 
any  testimony  to  contradict  it,  is  very  strong  that  the 
sureties  dispensed  with,  or,  which  as  to  its  l^al  effect  is 
the  same  thing,  that  they  were  careless  about  the  fact  whether 
it  was  signed  by  the  principal  or  not." 

The  bond  in  this  case  is  not  given  under  any  statute,  un- 
less it  was  attempted  to  bring  it  under  section  488  of  the 
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code,  which  does  not  require  the  bond  to  be  signed  by  the 
principal.  Treating  it,  however,  as  a  bond  volantarilj 
given  upon  a  sufficient  consideration,  we  must  hold  it  suf- 
ficient, when  the  condition  is  broken,  to  authorize  a  reooveiy 
thereon.  If  the  allegations  of  the  petition  are  true,  the 
Norwegian  Plow  Company  is  primarily  liable  for  the  dam- 
ages sustained,  and  the  sureties,  if  compelled  to  pay  the 
debt,  will  have  a  remedy  against  such  principal.  The 
code  in  many  cases,  which  need  not  be  referred  to  here,  has 
materially  modified  the  common  law  by  providing  that 
certain  undertakings  that  may  be  given  for  vanous  pur- 
poses will  be  sufficient  if  signed  by  sureties  alone.  And 
this  rule  evidently  is  applicable  to  the  case  under  consid- 
eration. Where  the  statute  requires  a  bond  to  be  signed 
by  the  principal,  or  a  bond  is  manifestly  incomplete  on  its 
face  when  delivered,  it  is  probable  that  the  sureties  might 
insist  on  a  failure  to  perfect  the  instrument  before  deliver- 
ing it  to  the  obligee,  but  that  question  is  not  before  the 
court,  and  will  not  be  decided.  But  the  instrument  under 
consideration  having  been  voluntarily  given  for  the  express 
purpose  of  indemnifying  the  officer  for  the  act  set  forth  in 
the  bond,  he  has  a  right  to  insist  upon  the  performance  of 
the  condition  by  the  obligors,  and  the  fiulure  of  the  prin- 
cipal to  sign  the  instrument  will  not  relieve  them  from 
liability  to  such  officer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

ReVEBSED  and  R£HA27DEI>. 

The  other  judges  concur. 
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First  National  Bank  of  Orleans,  plaintiff  in. 
ERROR,  V.  The  State  Bank  op  Alma,  defend- 
ant in  error. 

Negotiable  Instruments:  fobged  checks:  ijability  of^ 
BANK.  A  stranger  presented  to  the  l>ank  of  O.  a  check  pur- 
porting to  be  drawn  by  one  C.  on  the  bank  of  A.  for  $385.  The 
cashier  of  the  bank  of  O.  compared  the  signatnie  of  the  pnr* 
ported  drawer  with  his  genuine  signature  in  a  book  kept  by 
such  cashier,  and  paid  the  check  withont  requiring  proof  as  to 
the  identity  of  the  person  presenting  the  same  or  makine  inqui- 
ries in  regard  to  him.  The  check  was  sent  to  a  bank  m  Lin- 
coln, and  there  credited  to  the  bank  at  O.,  and  by  the  Linoolo. 
bank  sent  to  the  bank  at  A.,  on  which  it  was  drawn,  and  waa- 
paid  by  such  bank.  Several  days  afterwards  it  was  discoyered 
that  the  check  was  a  forgery,  and  notice  was  thereupon  giren* 
to  the  bank  at  Lincoln  and  also  at  O.  Hdd,  That  the  bank 
at  O.  was  liable  for  the  amount  received  by  it  on  the  check. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gaslin,  J. 

W.  8.  Marian,  for  plaintiff  in  error,  dted :  1  Randolph 
Commercial  Paper,  Sec.  168.  1  Daniels  N^.  Inst.,  Sec. 
633.  Parsons  Notes  and  Bills,  590.  Levey  v.  Bank  of  U^ 
8.y  1  Bin.  (Pa.),  27.  Bank  of  U.  S.  r.  Bank  of  Qeorgia, 
10  Wheaton,  333.  EUis  v.  Ohio  Life  Ins.  Co.,  4  Ohio 
State,  633. 

John  Dawson,  for  defendant  in  error^  dted :  Natl.  Bank 
of  North  America  v.  Bangs ^  106  Mass.,  441.  Ellis  v.  Ohio 
lAfe  Insurance  Oo.,  4  Ohio  State,  660.  Terry  v.  Bissell, 
26  Conn.,  23.  Third  Natimal  Bamk  v.  Allen,  69  Mo., 
311.  Espy  V.  Bank,  18  Wall.,  604.  Merchants  Bank  v. 
Mclniyre,  2  Sandf.,  431. 

Maxwell,  Ch.  J. 

The  case  was  submitted  to  the  court  below  upon  a  stip- 
ulation of  facts,  as  follows:   "For  the  purpose  of  this  ao- 
49 
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tion  this  case  is  submitted  by  the  plaintiff  and  defendant 
upon  the  following  statement  of  agreed  facte :  On  or  about 
the  Ist  day  of  January,  1886,  a  stranger  appeared  at  the 
counter  of  the  First  National  Bank  of  Orleans,  Nebraska, 
and  presented  the  forgoing  check,  marked  ^A/  At  the  date 
of  the  said  check  and  ite  presentation,  and  for  a  long  time 
prior  thereto,  B.  R.  Claypool,  whose  check  it  was  repre- 
sented to  be,  was  a  customer  of  the  First  National  Bank  of 
Orleans,  and  also  the  State  Bank  of  Alma,  and  each  bank 
had  money  to  his  credit  subject  to  check.  And  both  of  said 
banks  supposed  that  they  were  acquainted  with  his  signature. 
The  cashier  of  the  First  National  Bank  of  Orleans  was  un- 
acquainted with  the  person  who  presented  the  check,  and 
did  not  request  him  to  produce  any  proof  as  to  being  the 
person  entitled  to  the  money  on  the  check.  Neither  was  he 
identified  as  being  the  A.  J.  Gype  mentioned  in  the  said 
check  before  paying  the  check.  The  cashier  compared  the 
signature  of  B.  R.  Claypool  on  the  check  with  his  gen- 
uine signature  on  the  signdture  book  of  said  bank,  for  the 
purpose  of  ascertaining  ite  genuineness,  and  after  said  com- 
parison believed  said  signature  to  be  genuine,  and  there- 
upon paid  said  check,  charging  the  person  who  purported 
to  be  A.  J.  Gype  the  sum  of  eighty  cente  exchange.  At  the 
time  of  paying  said  check  said  Claypool  had  money  in  the 
bank  paying  said  check  sufficient  to  pay  said  check.  That 
on  the  1st  day  of  January,  1886,  said  First  National  Bank 
of  Orleans  transmitted  said  check  to  the  Capital  National 
Bank  of  Lincoln,  which  bank  at  the  time,  and  was  for  a 
long  time  prior  to  that  time,  a  correspondent  of  both  the 
State  Bank  of  Alma  and  the  First  National  Bank  of  Or- 
leans, Nebraska,  and  none  of  the  forgoing  facte  were 
known  to  the  Capital  National  Bank.  That  upon  the  re- 
ceipt of  said  check  the  Capital  National  Bank  of  Lincoln, 
to-wit,  on  the  2d  day  of  January,  1886,  credited  the  First 
National  Bank  of  Orleans  with  the  amount  of  said  check, 
and  on  the  4th  day  of  January,  1886,  forwarded  it  to  the 
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State  Bank  of  Alma  and  charged  the  State  Bank  of  Alma 
with  that  amount.  Said  check  was  endorsed  both  by  the 
Capital  National  Bank  and  the  First  National  Bank  of 
Orleans,  as  appears  endorsed  on  said  check.  On  the  5th 
day  of  January,  1886,  upon  the  arrival  of  said  check  at 
the  State  Bank  of  Alma,  said  bank  paid  the  same  by  giving 
the  Capital  National  Bank  credit  for  the  same,  not  know- 
ing at  the  time  that  said  check  was  forged.  That  said 
check  was  a  forgery  ajid  the  name  of  Claypool  was  never 
written  by  him  or  by  his  authority.  On  the  23d  day  of 
January,  1886,  when  the  bank  book  of  said  Claypool  was 
balanced  at  the  State  Bank  of  Alma  and  his  checks  were 
presented  to  him  which  had  been  paid  by  said  bank,  he 
denied  the  genuineness  of  this  check  in  controversy,  which 
was  the  first  the  State  Bank  oiBcers  knew  of  said  check 
being  a  forgery.  After  knowing  said  check  was  forged, 
to-wit,  on  th^  24th  day  of  January,  1886,  the  State  Bank 
officers  notified  both  the  Capital  National  Bank  and  the 
First  National  Bank  of  Orleans  that  said  check  was  forged 
and  charged  the  same  back  to  the  Capital  National  Bank 
of  Lincoln,  and  forwarded  said  check  to  Lincoln  to  the 
Capital  National  Bank,  who  refused  to  take  the  same  or  to 
credit  the  State  Bank  with  the  amount  thereof.  That  the 
signature  of  said  check  was  very  similar  to  the  genuine 
signature  of  said  Claypool;  that  said  A.  J.  Gype,  the 
payee  of  said  check  has  not  been  heard  of  since  the  pay- 
ment of  said  check  by  the  First  National  Bank  of  Orleans, 
and  was  an  entire  stranger  to  all  of  said  banks  above  men- 
tioned before  the  presentment  and  payment  of  said  check. 
That  if  the  Capital  National  Bank  is  liable  according  to 
the  above  agreed  statement  of  facts  to  the  State  Bank  of 
Alma  for  the  amount  of  said  check,  then  it  is  agreed  that 
judgment  be  given  against  the  First  National  Bank  of 
Orleans  instead  of  the  Capital  National  Bank. 

"  If  under  the  foregoing  state  of  facts  an  action  would 
lie  in  &vor  of  the  State  Bank  of  Alma  directly  against  the 
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First  National  Bank  of  Orleans,  and  it  would  be  liable  to 
the  State  Bank  under  this  agreed  statement  of  facts,  then 
judgment  shall  be  given  accordingly." 
The  following  is  a  copy  of  the  check  : 

"$386.00.  Alma,  Neb.,  Dec.  18,  1885. 

"  State  Bank  of  Alma,  pay  to  A.  J.  Gype,  of  Alma^ 
Neb.,  or  bearer,  three  hundred  and  eighty-five  dollars. 

"B.  R.  Claypool.'' 

On  the  trial  of  the  cause  the  court'  found  in  fiivor  of  the 
State  Bank  of  Alma. 

On  principle  it  would  seem  that  a  bank  paying  a 
forged  check  drawn  on  another  bank  would  do  so  at  its 
peril.  That  where  it  is  proposed  to  draw  funds  belong- 
ing to  another  by  means  'of  a  check  that  such  check  should 
be  drawn  by  the  proper  authority.  The  bank  to  which 
the  check  is  presented  by  a  stranger  may  require  his  iden- 
tification and  proof  that  he  is  the  lawful  holder  of  the 
check.  It  must  take  the  necessary  steps  to  ascertain  the 
genuineness  of  the  instrument  and  the  identity  of  the  person 
presenting  it,  or  in  case  of  loss  from  such  n^lect  it  will  be 
the  party  at  fault.  A  bank  receiving  a  check  from  one 
which  has  paid  it  may  rightfully  assume  that  the  paying 
bank  required  the  necessary  proof,  both  as  to  the  gen- 
uineness of  the  instrument  and  the  authority  of  the  holder 
to  receive  the  money  thereon.  Ordinarily  it  will  not  be 
known  in  the  second  bank  that  the  person  presenting  tlie 
check  to  the  bank  paying  the  same  was  a  stranger  and  no 
identification  was  required.  Nor  can  it  be  known  that 
the  drawer  was  not  present  in  the  bank  when  the  check 
was  presented  and  paid.  The  second  bank,  therefore, 
having  received  the  check  from  a  creditable  bank,  may  as- 
sume that  it  has  taken  the  necessary  precautions  to  ascer- 
tain the  genuineness  of  the  signature  and  the  identity  of  the 
person  presenting  the  check.  In  this  case  had  the  plain- 
tiff in  error  required  the  holder  of  the  check  to  prove  who 
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he  was  and  the  manner  in  which  he  came  by  the  check,  in 
all  probability  he  would  have  declined  the  ordeal  and  the 
check  would  not  have  been  paid.  The  loss,  therefore,  may 
be  traced  directly  to  the  plaintiflF's  n^ligenoe. 

The  case  of  EUis  v.  Ohio  Life  Ins.  and  Trust  Co.,  4  O. 
S.,  628,  is  similar  in  many  respects  to  that  under  consid- 
eration. It  is  said,  page  662 :  ''  To  entitle  the  holder  to 
retain  money  obtained  by  mistake  upon  a  forged  instru- 
ment, he  must  occupy  the  vantage  ground  by  putting  the 
drawer  alone  in  the  wrong ;  and  he  must  be  able  truth- 
fully to  assert  that  he  put  the  whole  responsibility  upon 
the  drawer  and  relied  upon  him  to  decide,  and  that  the 
mistake  arising  from  his  negligence  cannot  now  be  cor- 
rected without  placing  the  holder  in  a  worse  position  than 
though  payment  had  been  refused.  If  the  holder  cannot  . 
say  this,  and  especially  if  the  failure  to  detect  the  forgery, 
and  consequent  loss,  can  be  traced  to  his  own  disregard  oi 
duty,  in  negligently  omitting  to  exercise  some  precaution 
which  he  had  undertaken  to  perform,  he  fails  to  establish 
a  suj)erior  equity  to  the  money,  and  can  not  with  a  good 
conscience  retain  it.  To  allow  him  to  do  so,  would  be  to 
permit  him  to  take  advantage  of  his  own  wrong,  and  to 
pervert  a  rule  designed  for  his  protection  against  the  neg- 
ligence of  the  drawer  into  one  for  doing  injustice  to  him." 
See  also  Goddard  v.  Merchants  Bank,  4  Comst.,  147. 
Bank  of  Commerce  v.  The  Union  Bank,  3  Id.,  230.  Canai 
Bankv.  The  Bank  of  Albany,  1  Hill,  287. 

In  the  last  case  the  endorsement  of  the  payee  was 
forged  and  the  money  paid  by  the  drawers  was  recovered 
back,  although  the  forgery  was  not  discovered  for  two 
months  after  payment  and  the  remedy  against  the  other 
endorsers  was  lost. 

In  Third  National  Bank  v.  Allen,  59  Mo.,  311,  where 
a  bank  having  paid  to  a  stranger  a  check  drawn  upon 
another  bank  and  collected  the  amount  from  the  latter,  at 
the  time  of  the  payment  neither  bank  was  aware  of  the 
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forgery.  The  next  day  after  the  payment  the  bank  on 
which  the  check  was  drawn  ascertained  the  forgery,  and  on 
that  day  or  the  succeeding  one  notified  the  first  bank  of 
that  fact.  It  was  held  that  the  notice  was  given  in  a  reason- 
able time  and  that  the  money  could  be  recovered  back. 

In  that  case  the  money  had  been  drawn  on  a  check  for 
the  sum  of  $20,  payable  to  a  stranger,  who,  before  pre- 
senting it  to  the  bank,  had  altered  it  by  substituting 
$328.68  in  place  of  $20,  and  also  by  changing  the  name  of 
the  payer,  the  signature  to  the  check  being  genuine. 

In  Espy  V.  Bank  of  Oineinnati,  18  Wallace,  604,  a 
check  was  drawn  by  Stall  &  Meyer  on  the  defendant  for 
126.50,  in  favor  of  Mrs.  Hart.  This  was  raised  by  sub- 
stituting $3,920  for  $26.50,  and  the  name  of  Espy, 
Heidlebach  &  Co.  for  that  of  Mrs.  Hart  as  payee.  The 
check  thus  altered  was  presented  to  the  bank  and  paid 
by  it  through  the  clearing  house.  The  court  held  if  this 
were  all  the  case  there  would  be  no  doubt  of  the  right 
to  recover.  E.,  H.  &  Co.,  however,  had  sent  the  dieck  to 
the  bank  before  paying  the  same,  and  were  informed  that 
it  was  good,  a  question  which  does  not  arise  in  this  case. 

After  a  careful  examination  of  the  authorities  we  have 
no  doubt  that  a  party  who  pays  a  forged  check  does  so  at 
his  peril,  and  if  by  means  of  his  endorsement  and  use  of 
the  same  he  thereby  obtains  money  from  another  he  is 
liable  for  the  amount  thus  received.  The  Capital  National 
Bank  and  also  the  State  Bank  of  Alma  had  the  right  to 
assume  that  an  instrument  sent  forth  with  an  endorsement 
of  the  plaintiffi,  on  which  they  received  value,  was 
genuine. 

There  is  no  error  in  the  record  and  the  judgment  of  the 
district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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Sioux    City    &    Pacific  R.   R.  Co.,    plaintiff  in 
ERROR,  V.  William  G.  Smith,   defendant  in 

ERROR. 

1.  Railroads :    injuby  to  employe.    The  foreman  of  a  com- 

pany of  men  en^ged  in  the  bnsiness  of  repairing  bridges, 
-water-tanks,  and  telegraph  lines  on  a  line  of  railway,  who  has 
power  to  control  and  direct  the  movements  of  his  men,  will 
render  the  company  liable  for  acts  of  negligence  committed  by 
him  in  the  coarse  of  his  employment,  whereby  one  of  the  men 
under  his  control,  without  his  fault,  is  injured. 

2.    :    :    KKQLiGENCE  of  foreman,    a  company  of  men 

under  the  control  of  a  foreman  engaged  in  the  business  of  repair- 
ing bridges,  water-tanks,  and  telegraph  lines  along  a  line  of  rail- 
way, in  going  to  and  from  their  labor  on  a  hand  car  on  such  rail- 
way, are  under  the  control  of  such  foreman,  and  his  principal  is 
liable  for  his  negligence  occurring  in  the  course  of  his  employ- 
ment. 

3.  Verdict,  Hdd,  To  be  sustained  by  sufficient  evidence. 

4.  Instruotions  set  out  in  the  opinion,  Had,  To  have  been  prop- 

erly giyen. 

Error  to  the  district  court  for  Platte  county,  whither 
the  cause  had  been  removed  on  change  of  venue  from  Mad- 
ison county.     Tried  below  before  Post,  J. 

John  B.  Hawley,  for  plaintiff  in  error,  cited :  Whar- 
ton Neg.,  Sec.  199.  Patterson  Railway  Law,  Sec  316. 
2  Thomp.  Neg.,  1,008.  Pmn.  R.  R.  Co.  v.  Wachtery  15 
Am.  and  Eng.  R.  R.  Cases,  1 90.  Railway  Go.  v.  Leech, 
41  Ohio  State,  388.  Schultz  v.  R.  R.  Co.,  67  Wis.,  620. 
Beach  Contributory  Neg.,  38.  Meyer  v.  if.  P.  R.  R.,  2 
Neb..  337. 

Joy,  Wright  &  Hudson  and  H.  C.  Brome,  on  same  side, 
cited:  Gumz  v.  Railroad  Co.,  52  Wis.,  672.  McGrath 
V.  R.  R.  Co.,  18  Am.  and  Eng.  R.  R.  Cases,  5.  Felch  v. 
Allen,  98  Mass.,  572. 
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Wiffton  &  WhUham  and  W.  M.  Hobertson,  for  defendant 
in  error,  cited :  Wood  Master  and  Servant,  Sec.  387.  2 
Thomp.  Neg.,  975.  Stem  v.  B.  B.  Co.,  34  N.  W.  R.,  118. 
Byan  v.  C.  &  N.  W.  B.  B.,  60  111.,  171.  Broderick  v.  B. 
B.,  22  N.  W.  R.,  802. 

Maxwell,  Ch.  J. 

This  case  was  before  this  court  in  1884,  and  is  reported 
in  15  Neb.,  583,  the  judgment  of  the  court  below  being 
reversed.  The  action  is  brought  to  recover  for  the  allied 
Diligence  of  one  King,  whereby  the  plaintiff  below  sus- 
tained damages.  The  cause  of  action  is  stated  in  the  peti- 
tion, as  follows :  "  Said  W.  King,  at  said  time,  as  such 
superintendent  and  foreman,  had  charge  and  control  of  said 
band  car,  and  while  thus  having  charge  and  control  of  said 
band  car  at  said  time,  defendant  and  said  King  negligently 
ordered  plaintiff  and  others  to  pump  said  hand  car  up  to 
Blair  behind  a  freight  train  then  starting  for  Blair  on  said 
railroad,  and  negligently  ordered  and  permitted  plaintiff 
and  others  to  hold  to  the  way  car  on  the  rear  of  said 
freight  train  while  passing  over  said  railroad,  and  negli- 
gently failed  to  inform  plaintiff  of  the  danger,  if  any  thete 
was,  of  so  propelling  said  hand  car  at  that  time  and  place, 
plaintiff  being  ignorant  of  any  such  danger,  and  negli- 
gently failed  to  order  plaintiff  to  let  go  of  said  way  car 
before  arriving  at  the  curve  in  said  road,  and  before  the 
train  was  running  at  a  dangerous  speed,  and  before  the 
accident  occurred,  and  n^ligently  managed  and  controlled 
the  running  of  said  hand  car  while  passing  over  said  road 
from  the  Missouri  River  to  the  place  of  the  injury  herein 
complained  of,  and  negligently  applied  the  brake  to  said 
hand  car  while  the  same  was  in  rapid  motion,  and  n^Ii- 
gently  failed  to  inform  plaintiff  that  the  brake  was  about 
to  be  applied  to  the  hand  car  before  the  application  of  the 
same,  by  reason  of  which  negligent  conduct  plaintiff  was 
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thrown  from  said  hand  car  and  greatly  injured  in  his  head 
and  eyes,  and  has  been  ever  sinoe  the  said  18th  day  of 
August,  1880,  and  still  is,  sick  and  maimed,  and  has  suf- 
fered and  still  does  suffer  greatly  in  mind  and  body,  and 
ever  since  said  day  has  been  unable  to  perform  any  labor 
or  earn  any  money  except  the  sum  of  $4.00,  and  is  inca- 
pacitated for  labor  in  the  future,  and  has  been  compelled 
toexpend  the  sum  of  $186  for  medical  services  and  attend- 
ance. The  plaintiff  has  sustained  damages  in  the  premises 
in  the  sum  of  twenty-five  thousand  dollars." 

The  railroad  company,  in  its  answer,  '^  Admits  that  on 
said  day  and  year  W.  King  was  in  the  eraplby  of  defend- 
ant, and  that  he  was  assisting  in  the  construction  and 
repair  of  bridges  and  water-tanks,  but  denies  that  he  was 
superintendent  of  said  work  and  foreman  of  said  body  of 
workmen  at  the  time  and  as  in  said  petition  alleged." 

There  are  certain  other  admissions  which  need  not  be 
noticed,  and  specific  and  general  denials  of  the  facts  stated 
in  the  petition.  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  in  favor  of  Smith  for  the  sum  of  $10,000,  upon 
which  judgment  was  rendered. 

In  addition  to  the  general  verdict  the  jury  were  required 
to  answer  certain  questions,  which  they  did  as  follows : 

^'  Had  the  plaintiff  commenced  to  fall  when  King  ap- 
plied the  brake  to  the  hand  car  ?     No. 

"  Had  the  plaintiff's  eyes  been  sore  or  inflamed  before 
the  accident  complained  of  occurred?     No. 

'^Do  you  find  that  the  present  diseased  condition  of 
plaintiff's  eyes  is  the  result  or  consequence  of  defendant's 
wrongful  and  n^ligent  act?     Yes. 

"Geo.  W.  Wesoott, 

"  Foreman/^ 

The  errors  assigned  in  this  court  by  the  railroad  com- 
pany may  be  grouped  under  three  heads  :  First,  that  the 
evidence  is  not  sufficient  to  sustain  the  verdict ;  second, 
that  the  injury   to  Smith    was  not   the  result   of  being 
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thown  from  the  hand  car ;  and  third,  error  in  giving  and 
refusing  instructions. 

The  testimony  tends  to  show  that  Smith  commenced  to 
work  for  the  railroad  company  under  Mr.  King  as  foreman 
in  November,  1879,  and  that  he  continued  in  such  employ- 
ment under  Mr.  King  until  the  time  of  the  accident ;  that 
the  business  in  which  they  were  engaged  was  repairing 
bridges,  landings,  water-tanks,  and  the  telegraph  line;  the 
company  seem  to  have  been  known  as  the  '*  tank,  bridge, 
and  telegraph  gang."  On  the  day  the  accident  occurred 
the  company  in  question  was  engaged  in  making  a  sixty- 
foot  mast  on  the  west  side  of  the  Missouri  river  at  or  near 
the  Blair  landing,  for  the  purpose  of  running  telegraph 
wires  across  the  river ;  that  the  track  at  the  point  indicated 
ran  nearly  north  and  south  for  some  considerable  distance 
and  then  curved  nearly  due  west,  and  run  into  the  city  of 
Blair;  that  there  is  an  up  grade  all  the  way  from  where 
the  parties  were  at  work  to  said  city;  that  on  the  day 
above  stated,  shortly  after  six  o'clock  P.M.,  King,  the  fore- 
man, directed  his  company,  including  Smith,  to  place  the 
hand  car  on  which  they  were  accustomed  to  travel  on  the 
track,  and  as  there  was  a  freight  train  a  short  distance 
ahead  going  up  to  Blair  to  run  the  hand  car  up  to  the 
train  and  be  towed  up  by  it,  the  train  at  that  time  running 
from  one  to  two  miles  per  hour ;  there  was  a  strong  wind 
blowing  from  the  north-west  at  the  time.  The  speed  of 
the  train  gradually  increased,  and  as  it  neared  the  curve 
turning  west  to  the  city  of  Blair  it  was  running  from  six 
to  seven  or  eight  or  nine  miles  per  hour,  the  witnesses 
disagreeing  as  to  the  exact  rate  of  speed.  When  the  hand 
car  was  run  up  behind  the  train  three  of  the  company, 
including  Smith,  with  the  assent  of  King,  if  not  by  his 
direction,  took  hold  of  various  parts  of  the  rear  part  of  the 
way  car,  so  as  to  propel  the  hand  car  by  means  of  the  train. 
As  the  train  approached  the  curve.  King,  fearing  to  go 
around  the  curve  at  the  high  rate  of  speed,  called  to  the 
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members  of  his  company  holding  on  to  the  way  car  to  let 
go ;  this  order  was  heard  by  none  of  them ;  he  called  the 
second  time  and  the  second  order  was  unheard ;  he  then 
the  third  time  ordered  those  men  to  let  go  of  the  way  car; 
two  of  them  ^eard  the  order  and  immediately  let  go. 
Smith  claims  that  he  did  not  hear  the  order  and  that  he 
held  on  to  the  way  car,  and  that  King  applied  the  brake 
to  the  hand  car,  thereby  violently  breaking  his  hold  on  the 
way  car  and  causing  him  to  lose  his  balance  and  to  fall 
from  the  car,  striking  his  face  on  a  hard  substance,  whereby 
he  sustained  severe  injuries  which  have  since  resulted  in 
total  blindness. 

In  a,  8.  P.,  3f.  &  0.  R.  R.  Oo.  v.  Lunddrom,  16  Neb., 
254,  it  was  held  that,  "  A  conductor  of  a  construction  train 
on  a  railroad,  with  a  gang  of  men  engaged  to  work  as  day 
laborers  for  the  railroad  company,  but  under  the  immedi- 
ate orders  of  such  conductor,  is,  as  to  such  men,  the  vice 
principal  of  the  railroad  company  atid  not  a  fellow  servant 
of  such  men.  And  an  act  of  gross  n^ligence  on  the  part 
of  such  conductor,  whereby  the  lives  of  such  men  are 
placed  in  jeopardy  while  working  under  his  immediate 
orders  and  direction,  and  one  of  them  is  killed,  is  the  n^- 
ligence  of  the  company,  for  which  it  is  liable." 

In  JB.  4  M.  R.  R.  Co.  v.  Crockett,  19  Neb.,  138,  the 
following  points  were  decided :  1st.  "The  under  boss  of 
a  gravel  train  gang  was  directed  by  his  immediate  supe- 
rior to  take  men  and  dig  out  a  car  which  had  been  partly 
covered  and  derailed  by  a  fall  of  gravel  from  a  high  bank 
near  by,  and  in  pursuance  of  such  order  proceeded  to  dig 
out  the  car,  and  while  so  employed  was  killed  by  the  em- 
bankment caving  in.  Prior  to  that  time  the  custom  had 
been  to  station  a  watchman  to  give  notice  to  the  workmen 
of  danger  from  the  falling  bank,  which  was  omitted  on 
that  occasion.     Heldy  That  the  company  was  liable." 

2d.  "  The  conductor  of  a  gravel  train  on  a  railroad, 
with  a  gang  of  men  under  his  immediate  control,  in  the 
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employ  of  the  railroad  'company,  is,  as  to  such  men,  the 
vice  principal  of  the  railroad  company  and  not  a  fellow 
servant." 

3d.  ^'A  sub-boss  under  the  immediate  control  and 
direction  of  the  conductor  or  the  person  in  diarge  of  a 
gravel  train  is  not,  as  to  such  conductor  or  person  in 
eharj2;e  of  the  train,  a  fellow  servant." 

The  testimony  clearly  shows  that  King  was  the  vice- 
principal  of  the  railroad  company  within  the  cases  cited. 
Smith  was  subject  to  his  orders  and  bound  to  obey,  and  he 
had  a  right  to  presume  that  King  would  not  permit  the 
hand  car  to  be  run  at  such  a  rate  of  s})eed,  either  by  at- 
taching it  to  the  train  or  otherwise,  as  to  endanger  the 
lives  or  limbs  of  the  persons  placed  thereon.'  Mr.  King 
must  have  known  when  he  ordered  some  of  the  members 
of  his  company,  including  Smith,  to  run  the  hand  car  up 
to  and  attach  themselves  to  the  way  car  that  the  train  was 
liable  to  increase  its  speed  and  to  go  around  the  curve  in 
question  at  so  rapid  a  rate  as  to  render  it  dangerous.  He 
must  have  known,  too,  that  with  the  wind  blowing 
strongly  from  the  north-west,  being  directly  against  them, 
and  the  rattle  of  the  cars,  the  almost  impossibility  of  mak- 
ing his  orders  to  Smith  and  the  others  to  loose  their  hold 
on  the  way  car  heard.  But  he  seems  to  have  taken  no 
extra  precautions  to  notify  those  parties  of  his  order.  The 
fact  that  it  was  twice  unheard  by  all  certainly  should  have 
induped  him  to  adopt  some  other  means  of  notifying  the 
parties  in  addition  to  simply  speaking  to  them.  Immedi- 
ately on  ordering  the  members  of  his  company  to  loose 
their  hold  on  the  way  car  for  the  third  time,  King  seems 
to  have  applied  the  brakes  to  the  hand  car,  and  thereby 
checked  its  speed,  causing  Smith  to  lose  his  balance  and  to 
sustain  severe  injuries.  That  this  accident  was  caused  by 
the  negligence  of  King  in  his  directions  and  control  of  the 
hand  car,  we  think  is  clearly  established,  and  the  verdict 
in  that  regard  fully  sustained. 
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The  testimony  shows  that  Smith  was  blind  at  the  time 
of  the  trial.  He  and  a  number  of  witnesses  swear  that 
this  blindness  resulted  from  the  injuries  above  set  forth^ 
There  is  testimony  tending  to  show  that  the  inflammation 
of  his  eyes  arose  from  other  causes,  but  in  our  view  the" 
preponderance  of  the  testimony  sustains  the  verdict  in  that 
r^rd.  Some  objection  is  made  to  the  amount  of  the  ver- 
dict, but  if  blindness  has  resulted  from  the  injury  set  forth 
the  amount  is  not  excessive. 

Objection  is  made  to  the  10th  paragraph  of  the  instruct 
tions,  which  is  as  follows :  '^  If  you  find  for  the  plaintiff" 
upon  both  the  issues  stated  above,  namely,  that  the  said 
King  was  guilty  of  n^ligence  which  contributed  to  the 
injury  complained  of,  you  will  then  determine  from  the 
testimony  whether  or  not  plaintiff  was,  at  the  time  he  re- 
ceived the  injury,  in  the  discharge  of  his  duty  and  in  the 
line  of  his  employment ;  and  upon  this  question,  also,  the 
plaintiff  is  required  to  produce  the  burden  or  preponder- 
ance of  proof.  If  you  find  that  the  witness,  Mr.  King, 
was  employed  as  superintendent  of  construction  or  repair 
of  defendant's  bridges  and  similar  work  on  its  line  of  road^ 
and  as  such  superintendent  he  had  control  of,  and  authority 
over,  a  gang  or  company  of  men,  including  plaintiff,  with 
authority  to  employ  and  discharge  men  in  the  name  of  the 
defendant,  then  the  acts  of  the  said  King  toward  said  men 
while  acting  within  the  line  of  his  duties  would  be  the  acts  of 
the  defendant  company,  for  which  it  would  be  responsible. 
And  in  such  case,  should  you  find  that  the  plaintiff  and 
others  on  the  hand  car  took  hold  of  the  caboose  on  the 
freight  train  by  order  of  or  under  the  directions  of  said 
King,  for  the  purpose  of  towing  said  hand  car  from  the 
river  to  Blair,  then  in  obeying  said  order  and  in  carrying 
out  the  instructions  of  said  King,  the  plaintiff  should  be 
said  to  be  in  the  discharge  of  his  duty  and  acting  in  the 
line  of  his  employment,  and  if  said  King  negligently  ap« 
plied  the  brake  to  said  hand  car  while  plaintiff  was  still 
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holding  onto  the  freight  train,  and  plaintiff  received  the 
injury  complained  of  as  the  natural  and  direct  result  of 
said  negligence,  without  fault  or  negligence  on  his  part  as 
already  explained,  the  defendant  would  be  liable,  and  you 
should  80  find/' 

The  testimony  tends  to  show  that,  in  going  to  and  from 
Blair  on  the  hand  car,  Smith  and  his  associates  were  under 
the  control  of  King ;  there  is  no  error,  therefore,  in  giving 
the  instruction.  ManviUe  v.  Cleveland  &  Toledo  R,  R, 
Co.y  11  O.  S.,  417.  Broderkk  v.  Detroit  Union  Railroad 
Station  and  Depot  Co.,  22  N.  W.  R.,  802.  PUtsburff,  C. 
&  8t.  L.  Ry.  Co.  V.  Kirke,  1  N.  E.  R.,  849. 

Objection  is  also  made  to  the  12th  paragraph  of  the  in- 
structions, which  is  as  follows :  "  If  you  find  the  plaintiff 
is  entitled  to  recover,  your  next  and  last  duty  would  be  to 
determine  the  amount  of  damage  which  should  be  assessed 
in  his  favor.  If  you  find  in  his  favor  you  should  allow  such 
damages  as  will  reasonably  and  fairly  compensate  him  for  the 
injuries  he  has  suffered  as  the  natural  and  proximate  con- 
sequence or  result  of  the  defendant's  wrongful  and  negli- 
gent act.  And  here  an  important  question  is  presented  for 
you  to  settle  from  the  testimony,  namely :  Is  the  present 
diseased  condition  of  plaintiff's  eyes  the  result  of  the  in- 
jury received  while  in  the  defendant's  employ  for  which 
this  suit  is  brought?  Upon  this  question,  also,  the  burden 
of  proof  rests  upon  the  plaintiff,  and  if  you  are  not  satis- 
fied by  a  preponderance  of  the  testimony  that  such  disease 
of  the  plaintiff's  eyes  is  the  result  of  defendant's  n^li- 
gence,  then  in  assessing  damages  in  his  favor  you  should 
not  take  such  disease  into  consideration." 

It  is  claimed  on  behalf  of  the  railroad  company  that  the 
court  assumes  in  the  above  instruction  that  the  defendant 
was  negligent.  A  careful  reading  of  the  instruction,  how- 
ever, will  show  that  this  position  is  not  sustained. 

Objection  is  also  made  to  instruction  number  one,  given 
by  the  court  at  the  request  of  the  plaintiff  below,  which  is 
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as  follows  :  "  If  you  find  from  the  evidence  before  you 
that  plaintiff,  while  riding  on  the  hand  car,  just  before  or 
at  the  time  of  the  injury,  was  in  a  dangerous  position,  and 
that  King  knew  plaintiff  was  in  such  a  position,  and  that 
King  after  being  aware  of  that  fact  might,  by  the  use  of  a 
proper  degree  of  care,  have  prevented  the  injury,  the 
defendant  cannot  rely  on  the  negligence  of  plaintiff,  if  any 
there  was  in  being  in  such  a  position,  to  defeat  a  recovery 
in  this  case.  The  degree  of  care  required  by  King  under 
such  circumstances  is  in  proportion  to  the  peril  threatened, 
and  is  such  care  as  an  ordinarily  prudent  man,  under  the 
same  circumstances  would  exercise  to  prevent  the  injury.'* 

This  instruction,  in  our  view,  conforms  to  the  testi- 
mony, and  there  is  no  error  in  giving  the  same. 

Objection  is  also  made  to  instruction  number  two,  given 
at  the  request  of  plaintiff  below,  which  is  as  follows  :  "  If 
you  find  from  the  evidence  and  the  instructions  given  you 
that  the  plaintiff  is  entitled  to  recover,  it  will  be  your  duty  to 
fix  and  ascertain  from  the  evidence  the  amount  to  which 
he  is  entitled.  You  should  carefully  examine  all  the  evi- 
dence as  to  the  nature,  character,  and  extent  of  the  injury, 
and  the  result ;  whether  the  disability,  if  any  resulted  from 
the  injury,  is  permanent  or  temporary  ;  its  extent,  whether 
total  or  partial.  If  any  permanent  disability  resulting, 
you  should  consider  plaintiff's  age,  his  reasonable  expec- 
tancy of  life,  how  much  money  he  could  earn  as  he  was  before 
the  injury,  how  much,  if  any,  he  could  earn  with  his  reduced 
capacity,  if  any  there  was  on  account  of  the  injury,  and 
allow  him  reasonable  compensation  for  any  loss  of  time  and 
capacity  resulting  from  the  injury.  You  should  also 
allow  him  for  his  suffering.  The  law  lays  down  no  rule 
for  estimating  his  damages  on  this  account,  but  leaves  it  to 
your  sound  judgment.  And  you  should  allow  such 
amount  as  in  your  best  judgment  would  be  just  under  the 
circumstances,  not  exceeding  in  all  the  sum  claimed — 
$25,000." 
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This,  we  think,  is  a  correct  statment  of  the  law,  and 
there  is  no  error  in  giving  the  same. 

A  number  of  instructions  were  given  on  behalf  of  the 
railroad  company,  and  two  were  refused,  apparently  upon 
the  ground  that  certain  facts  were  assumed,  and  it  is  evi- 
dent that  the  court  did  not  err  in  refusing  to  give  the  same» 
The  instructions  taken  as  a  whole  state  the  law  at  least  as 
favorably  to  the  railroad  company  as  the  testimony  would 
justify,  and  upon  the  whole  case  the  judgment  is  right  and 
is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


E.  A.  MUSSELMAN,  APPELLEE,  V.  LiLLIAN  J.  BrADLEY 
ET  AL.,  APPELLANTS. 

Mortgage  ForeolOBure :  defense  :  consideration.  In  an 
action  to  forclose  a  mortgage  giyen  to  secure  two  promiaaoiy 
notes,  each  for  the  sum  of  $250,  with  interest,  it  appeared  as  a 
defense  that  the  notes  were  given  for  an  alleged  stock  of  gooda 
having  hat  little  or  no  intrinsic  value  and  salable  only  as  ano- 
tion  goods,  the  real  valne  of  which  did  not  exceed  one  hondred 
dollars.  Held,  That  the  decree  will  be  rednoed  to  one  hundred 
dollars,  with  interest  from  the  date  of  sale. 

Appeal  from   the  district  court  of  Harlan  county. 
Heard  below  before  Gaslin,  J. 

Oyler  &  BeaU  and  James  McNeny,  for  appellants. 

John  Dawson^  for  appellee. 

Maxwell,  Ch,,  J. 

This  is  an  action  to  foreclose  a  mortgage  given  to  secure 
two  promissory  notes,  each  for  the  sum  of  |250.     The 
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notes  and  mortgage  are  signed  by  both  husband  and  wife. 
The  defendants  file  separate  answers.  That  of  the  husband 
is  as  follows : 

''That  on  or  about  the day  of  * ,  1885^  thi» 

defendant  and  the  plaintifP  Musselman  entered  into  a  con- 
tract, by  the  terms  of  which  said  Musselman  agreed  to  and 
did  sell  and  transfer  to  this  defendant  certain  goods,  wares^ 
and  merchandise  then  belonging  to  said  Musselman,  upon 
the  terms  and  conditions  following,  to-wit:  The  defend- 
ant should  purchase  the  said  goods  at  a  price  which  was 
then  agreed  upon,  and  should  thereafter  proceed  to  sell  the 
same  for  the  best  prices  which  he  could  obtain  therefor, 
and  out  of  the  proceeds  of  the  sales  made  by  this  defendant 
he  was  to  pay  the  said  plaintiff  for  the  said  goods,  but  the 
said  defendant  was  to  be  in  no  manner  liable  for  the  pur- 
chase price  of  said  goods,  except  to  such  extent  as  he  might 
realize  out  of  the  sale  thereof.  At  the  time  of  the  making 
of  said  contract,  and  as  one  of  the  conditions  thereof,  the 
said  Musselman  represented  and  warranted  the  said  goods 
to  be  the  same  in  quality,  quantity,  and  bulk  as  those 
described  in  a  certain  invoice  or  inventory  there  delivered 
by  said  Musselman  to  this  defendant.  And  defendant 
says  that  at  the  time  the  said  plaintiff  made  the  said  rep- 
resentations and  warranty  he  knew  the  same  to  be  false  and 
fraudulent,  and  knew  that  the  said  goods  were  not  in 
'  quality  and  quantity  the  same  or  similar  to  the  goods  de- 
scribed in  said  inventory  or  invoice,  but  were  greatly  infe- 
rior in  value,  were  wholly  worthless  and  unsalable,  and  of 
no  use  or  value  whatever.  That  said  defendaijt,  relyii^ 
upon  the  said  false  and  fraudulent  representations  of 
plaintiff,  took  and  accepted  said  goods  under  the  said  con- 
tract, but  that,  upon  finding  that  said  goods  were  utterly 
unsalable  and  worthless,  he  offered  to  return  the  same  to 
the  said  plaintiff,  but  the  said  plaintiff  refused  to  take  bade 
or  receive  the  same.  That  the  note  and  mortgage  in  con- 
troversy, though  given  nominally  to  secure  the  sum  of 
50 
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|500,  were  in  reality  given  to  secure  faithful  performance 
of  the  contract  aforesaid  on  the  part  of  this  defendant 
And  this  defendant  says  he  has  on  his  part  fiEuthfullj  per- 
formed the  said  contract^  and  if  any  default  has  accrued 
therein  it  has  accrued  by  reason  of  the  false  and  fraudu- 
lent representations  and  other  wrongs  of  the  plaintiff;  and 
the  defendant  further  says  that  at  the  time  of  the  contract 
aforesaid  he  was  drunk  and  intoxicated,  and  utterly  unfit 
and  incompetent  to  transact  any  business  whatever.  That 
the  said  plaintiff  knew  of  the  defendant's  drunken  and  in- 
toxicated condition,  and  so  knowing,  and  intending  to  cheat 
and  defraud  this  defendant,  caused  and  procured  him  in 
his  said  drunken  and  intoxicated  condition  to  enter  into 
the  contract  and  to  execute  the  notes  and  mortgage  afore- 
said. That  the  said  notes  and  mortgage  were  executed 
for  no  o'her  consideration  and  with  no  other  end  or  pur- 
pose in  view  than  as  aforesaid.'' 

The  answer  of  the  wife  is  substantially  the  same  as  that 
of  the  husband. 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  found  in  favor  of  the 
plaintiff,  and  rendered  a  decree  for  the  full  amount  claimed. 

There  is  a  large  amount  of  testimony  in  the  record,  from 
'which  it  appears  that  the  plaintiff  sold  to  the  defendants 
«n  allied  stock  of  goods,  inventoried  at  about  $2,800. 
The  undisputed  testimony  also  is,  that  the  intrinsic  value 
•of  the  goods  was  but  little  or  nothing.  They  evidently 
were  remnants,  picked  up  here  and  tliere.  The  woolen 
garments  were  out  of  fashion  and  moth-eaten,  and  almost 
-every  article,  the  testimony  shows,  was  damaged  and  un- 
salable. The  testimony  also  shows  that  these  goods  were 
in  boxes  in  the  cellar  when  the  defendants  purchased  them. 
The  plaintiff  does  not  claim  that  the  goods  were  merchant- 
:able,  but  says  that  the  defendant  examined  them  before 
purchasing.  The  defendant  states  that  he  merely  examined 
a  few  articles  in  one  box,  there  being  thirteen  or  fifteen 
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boxes  in  all.  Tbe  plaintiff ^s  testtmonj  upon  manj  points 
18  evasive  and  very  unsatisfactory.    He  testifies  as  follows : 

Q.     What  condition  were  the  goods  in? 

A.     What  I  r^arded  fair  condition  for  auction  goods, 

Q,     What  kind  of  parasols  were  they,  paper  or  doth  ? 

A.     I  never  examined  them  particularly. 

Q.     Did  you  not  take  them  all  out  ? 

A.     Yes,  sir. 

Q.     You  did  not  examine  them? 

A.  No,  sir,  he  did*  I  helped  take  them  out.  I  sup- 
pose they  were  Japanese  parasols,  and  I  could  not  say  as  to 
their  quality. 

Q.    They  were  paper? 

A.     I  don't  know. 

Q.  Are  not  the  Japanese  parasols  always  made  of 
paper? 

A.     They  might  be. 

Q.  Did  you  ever  see  any  Japanese  parasols  that  were 
not  paper? 

A.     I  don't  know  that  I  have. 

Q,     Don't  you  know  that  these  parasols  were  paper? 

A.     I  don't  know  that  they  were. 

Q.  Then  you  don't  know  whether  you  sold  him  the 
goods  in  that  inventory  ? 

A.     Well,  he  compared  them  himself. 

Q.     All  you  can  judge  from  is  the  inventory? 

A.    Yes,  sir. 

Q.     What  was  the  condition  of  the  coats? 

A.     They  were  mostly  in  good,  fair  condition  I  think. 

Q.     Were  there  holes  in  them? 

A.     I  think  not. 

Q.     What  was  the  condition  of  the  nubias? 

A.     Fair  condition. 

Q.  Were  they  in  the  same  condition  as  those  you  had 
up  in  the  store? 

A.    Yes,  sir. 


1 


788  SUPREME  OOUBT  OF  NEBRASKA, 

Honelmaa  t.  Bnullej. 

Q.  Why  not  have  them  up  there? 

A.  Well,  there  were  more  than  we  oonld  use. 

Q.  You  are  used  to  handling  goods? 

A.  Yes,  sir. 

Q.  You  put  them  down  in  that  cellar  when? 

A.  I  think  in  September. 

Q.  In  what  kind  of  a  box  were  the  nubias  put? 

A.  I  don't  remember. 

Q.  Do  you  say  that  you  packed  such  goods  as  you  sell 
in  your  store  in  September,  in  the  cellar? 

A.  I  mean  to  say  I  did. 

Q.  Did  you  examine  these  nubias  careftdly  Hiat  day? 

A.  We  took  them  all  out  and  put  back  in  again. 

Q.  It  took  you  all  day  to  do  that? 

A.  Yes,  sir. 

Q.  How  many  boxes  were  there  ? 

A.  Thirteen  or  fifteen. 

Q.  You  and  Bradley  were  working  all  the  time? 

A.  Yes,  sir. 

Q.  Where  did  you  get  these  goods  from? 

A.  I  bought  them. 

Q.  Who  of? 

A.  Some  in  New  York,  some  in  Chicago,  and  some 
everywhere. 

Q.  How  long  had  you  had  them  ? 

A.  Well,  I  can't  say. 

Q.  Did  you  buy  any  in  this  town  ? 

A.  Perhaps,  some  of  them. 

Q.  Who  did  you  buy  of  here? 

A.  Well,  the  stock  I  bought  was  from  John  Compton. 

Q.  How  much  of  these  goods  was  from  the  Compton 
stock? 

A.  I  can't  say. 

Q.  How  long  had  you  had  that  Compton  stock? 

A.  Well,  I  have  been  selling  it  ever  since. 

Q.  Some  of  this  stock  was  from  the  Comptcm  stock? 
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A.     It  might  have  been. 

Q.  You  bought  the  Compton  stock  right  out,  in  a 
lump? 

A.     Yes,  sir. 

Q.     You  did  not  keep  track  of  the  goods? 

A.     Yes,  sir,  we  generally  know  about  what  we  have. 

Q.     And  generally  know  where  you  get  them  ? 

A.     We  could  tell  by  looking  up  the  bills. 

Q.     Was  it  an  old  stock  ? 

A.     I  could  not  tell  you. 

<^     You  examined  die  stock  ? 

A.     Yes,  sir. 

Q.     Could  you  tell  ? 

A.     Well,  not  exactly. 

Q.  When  you  went  down  in  the  cellar  could  you  tell 
it  was  an  old  stock  there  ? 

A.     Yes,  sir. 

Q.  You  were  selling  these  suits  from  eight  to  twelve 
dollars  a  suit  ? 

A.     Well  from  six  to  twelve  dollars  I  think  I  said. 

Q.     Were  these  men's  suits  that  you  sold  ? 

A.     Well,  some  of  them. 

Q.  Were  you  selling  these  musty  suits  from  six  to 
eight  dollars  apiece? 

A.     They  were  not  musty  when  I  put  them  down  there, 

Q.  You  don't  mean  that  these  musty  suits  down  there 
were  worth  eight  to  twelve  dollars  apiece  ? 

A,    Yes,  sir,  if  you  could  get  it. 

Q.  When  you  put  these  goods  down  cellar,  did  yon 
take  these  nubias  right  off  from  your  shelves  ? 

A.     Yes,  sir,  I  think  so. 

Q.     What  kind  of  goods  are  they  ? 

A.     They  are  woolen  goods. 

Q.  You  took  them  from  your  shelves  in  September 
and  put  them  down  cellar  ? 

A.     Yes,  sir,  to  make  room  for  our  fall  goods. 
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Q.     Did  you  pack  themcarefullj  down  there? 

A.  We  asually  put  tobaooo  in  the  goods  when  we  pack 
them. 

Q.  Was  there  a  tobaooo  smell  down  there  when  you 
opened  them  ? 

A.     I  think  there  was. 

Q.  You  know  that  you  put  tobaooo  in  them  when  you 
packed  them? 

A.  No,  sir,  I  don't  know  it  I  did  not  pack  all  of 
them.     I  thought  there  was  a  tobaooo  smell  there. 

Q.  You  don't  remember  now  that  there  was  a  tobaooo 
smell  there? 

A.    Not  positively. 

Q.    What  condition  were  those  ladies'  hose  in? 

A.    They  were  in  fiiir  condition. 

Q.     Were  all  the  goods  in  fair  condition? 

A.  In  reasonably  good  condition  as  auction  good& 
They  were  in  a  £ur  salable  condition. 

Q.    All  of  them? 

A.    Most  all  of  them. 

Q.  If  th^  were  in  a  fair  salable  condition  this  price 
affixed  to  them  here  in  this  inventory  was  a  £ur  price? 

A.     I  did  not  make  any  price  on  them. 

Q.  I  ask  you  if  this  price  here  in  this  inventory  is  a 
fair  price  for  goods  of  that  qualify  ? 

A.  We  put  them  at  what  we  thought  they  were  worth 
in  that  inventory. 

Q.  Has  anything  since  occurred  to  change  your  mind 
as  to  their  value? 

A.  Welly  they  have  been  down  in  the  cellar  and  got  a 
little  musty. 

Q.     That  is  the  only  thing,  is  it? 

A.     Well,  I  don't  understand  your  question. 

Q.  When  you  made  this  inventory  was  when  the  goods 
were  put  in  the  cellar? 

A.     I  think  so. 
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The  other  testimony  given  by  him  is  of  the  same  nature. 
All  the  witnesses  called  on  behalf  of  the  plaintiff  were 
connected  with  him,  either  by  blood  or  marriage,  and  by 
their  testimony  it  is  apparent  that  the  goods  were  of  very 
little  intrinsic  value.  They  are  spoken  of  as  "auction 
good?,"  by  which  we  are  left  to  infer  they  could  be  sold  in 
no  other  way.  The  defendants  testify  that  they  had  been 
unable  to  sell  them  at  auction,  or  in  any  other  mode,  and 
that  they  were  rotten  and  almost  worthless.  In  this  they 
are  corroborated  by  several  other  witnesses.  The  testi- 
mony also  shows  that  the  defendants,  soon  after  the  goods 
were  received,  offered  to  return  the  same  to  the  plaintiff, 
and  he  refused  to  receive  them.  It  is  shown  that  goods  to 
the  value  of  $40  have  been  sold,  and  that  the  real  value  of 
the  whole  would  not  exceed  one  hundred  dollars.  The 
claim  of  the  plaintiff  that  the  defendant  examined  the  goods 
before  taking  them  out  of  the  cellar  is  not  sustained  by  a 
preponderance  of  the  testimony,  and  it  is  evidtot  that  such 
examination  was  not  made  until  aft;er  the  execution  of  the 
notes  and  mortgage  in  question.  The  mortgaged  property 
in  this  case  is  the  homestead  of  the  defendants,  and  the 
testimony  tends  to  show  that  it  was  purchased  and  paid  for 
by  the  wife.  The  decree  of  the  district  court  for  the  ftiU 
amount  of  the  face  of  the  notes,  with  interest,  and  directing 
a  decree  of  foreclosure  upon  the  property  in  question  there- 
for, is  reversed,  and  a  decree  will  be  entered  for  the  sum  of 
one  hundred  dollars,  with  interest  thereon,  the  value  of  the 
goods  at  the  time  of  the  purchase. 

Decree  accordingly. 

The  other  judges  concur. 
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g  Jg  The  State  of  Nebraska,  ex  rel.  Hedtry  T.  Clarke^ 

*"""  V.  G.  P.  Gather  et  ai-. 

Ck>imtie8:  ebtimatb  fob  taxes.  Where  an  aeooimt  has  been 
dalj  allowed  agUDst  a  oonnty  in  a  case  where  the  county  boaid 
had  jnrisdiction,  it  ie  the  daty  of  each  board  to  include  the 
same  in  its  estimates  of  the  taxes  to  be  levied  for  the  ensuing 
year,  and  if  it  fails  to  do  so  it  may  be  compelled  by  mandamus 
to  perform  its  dnty. 

Original  application  for  mandamus. 

Pound  &  BurVy  for  relator,  cited :  State  v.  Dodge  Oountj/, 
10  Neb,,  20.  State  v.  Lanoaster  County,  13  Neb.,  224. 
X/mcasiter  County  v.  State,  Id.,  523. 

J.  8.  Oilham,  for  respondents,  cited:  Comp.  Stat.,  Sec. 
37,  Ch.  18. 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  manda- 
Dius.  The  plaintiff  alleges  in  his  petition  that:  '^On  the 
die  11th  day  of  January,  1884,  J.  E.  Smith,  J.  L.  Miller, 
and  John  McCallen  were  the  duly  elected  and  qualified 
board  of  county  commissioners  of  said  county  of  Webster, 
and  on  that  day,  at  a  regular  meeting  of  said  board,  at  the 
county  seat  of  said  county,  and  having  jurisdiction  over  the 
parties  and  the  subject-matter,  the  following  allowances 
and  adjustments,  settlement,  order,  and  judgments  were 
rendered  by  said  board  in  favor  of  this  relator,  viz.: 

"*  The  board  made  a  settlement  with  H.  T.  Clarke,  of 
Omaha,  contractor  of  bridge  built  in  1874  in  this  county, 
and  made  a  correction  of  an  endorsement  on  one  contract 
in  error,  and  transferred  it  to  another  contract  in  the 
proper  place ;  also  found  on  bill  for  balance  due  on  bridge 
across   the   Republican    river,    filed   October   6th,   1874, 
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amountiDg  to  $2,924.10.  The  following  endorsements: 
"Paid  in  warrants  Nos.  19,  20,  21,  and  22,  dated  July 
1st,  1875,  for  $500,  $500,  $500,  and  $236.22,  respectively." 
Also  endorsed  on  said  bill  the  following,  which  were  not 
endorsed  at  the  time  of  the  issuing  of  the  warrants,  as 
follows :  "  $136.96  issued  on  the  contract  July  13th,  1880, 
in  warrants  No.  28,  $948.62  issued  July  8th,  1881,  in 
warrants  Nos.  1  and  2  on  special  bridge  fiind,''  and  then 
found  that  there  is  due  to  H.  T.  Clarke,  on  the  11th  day 
of  January,  1884,  the  sum  of  $1,606.71  and  interest. 
"'J.  P.  Bayam,  J.  E.  Smith, 

"*  County  Clerk,  County  Commissioner.' 

"  In  January,  1884,  the  said  board  met  and  made  an 
estimate  for  the  expenses  for  said  Webster  county  for  the 
year  1884,  and  among  other  things  declared  and  found 
that  there  should  be  a  levy  for  special  county  bridge  fund, 
H.  T.  Clarke  account,  the  sum  of  $3,000.  On  and  prior 
to  the  28th  day  of  January,  1887,  this  relator  had  several 
times  requested  said  defendants  to  make  an  estimate  of 
relator^s  said  judgment,  and  to  levy  a  tax  for  the  pay- 
ment of  the  same,  and  after  a  great  many  delays  on  the  part 
of  said  defendants,  on  the  said  28th  day  of  January,  1887, 
the  said  board  of  supervisors,  at  the  county  seat  of  said 
county,  at  a  regular  session  and  meeting  of  the  said  board, 
did  refuse  to  make  an  estimate  of  said  judgment  and  to 
levy  a  tax  to  pay  said  judgment  and  amount  so  found  due 
as  aforesaid,  and  yonr  relator  has  no  knowledge  why  said 
board  of  supervisors  refuse  to  make  an  estimate  and  levy 
a  tax  to  pay  said  judgment,  and  it  is  the  duty  of  said  board 
of  supervisors,  the  defendants,  under  the  laws  of  the  state 
of  Nebraska,  to  levy  said  tax  and  pay  your  relator  said 
money  and  interest  at  the  rate  of  ten  per  cent  per  annum 
until  paid,  as  by  terms  of  the  contract  between  your  rela- 
tor and  said  defendants  is  fully  shown,  a  true  copy  of 
which  contract  is  hereto  attached  and  made  a  part  hereof, 
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and  it  was  in  disr^ard  to  their  said  duly^  when,  on  the 
28th  day  of  January,  1887,  they  refused  so  to  do/* 

There  are  other  all^ations  to  which  it  is  unnecessary  to 
refer.  To  this  petition  the  defendant  filed  an  answer,  in 
which  they  plead  the  judgment  is  invalid  for  the  follow- 
ing reasons: 

'^  1st  At  the  time  of  said  pretended  jndgment  and 
allowance,  there  was  no  fhnds  of  said  Webster  county 
against  which  warrants  might  or  could  be  drawn  in  pay- 
ment of  said  judgment,  and  there  was  no  money  in  the 
county  treasury  of  said  county  out  of  which  said  judg- 
ment might  be  paid. 

'^  2d.  That  said  relator  did  not  before  said  pretended 
judgment  of  allowance,  or  at  any  time,  file  any  verified 
daim  against  said  Webster  county,  nor  has  there  ever  been 
a  verified  claim  filed  at  any  time  by  or  for  said  relator 
i^inst  said  county  of  Webster. 

^'  3d.  At  the  time  of  said  pretended  allowance  relator 
had  no  claim  or  demand  whatsoever  against  said  Webster 
county,  and  presented  no  such  daim  or  demand. 

*^  Defendants  further  answering  say  that  during  the  year 
1874,  the  relator  built  and  repaired  portions  of  a  bridge 
across  the  Republican  river  in  said  county,  for  which  he 
received  a  large  amount  in  warrants  before  the  commence- 
ment of  his  work,  and  subsequently,  on  the  6th  day  of 
October,  1874,  presented  his  account  for  balance  due,  viz., 
$2,924.10,  which  amount  was  on  said  date  duly  allowed 
him,  and  subsf  quently,  on  the  8th  day  of  December,  1874, 
an  account  was  duly  allowed  for  $492.80.  Warrants 
were  duly  issued  to  said  H.  T.  Clarke  far  in  excess  of 
what  was  necessary  to  pay  such  allowances,  and  on  July 
6th,  1876,  the  then  board  of  commissioners  of  said  county 
issued  to  said  H.  T.  Clarke  warrants  in  the  sum  of 
|506-j^,  which  warrants  were  ordered  issued  by  said 
board  upon  condition  expressed  in  the  following  worda 
written  upon  their  records  and  published  as  the  minutes  of 
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their  prooeedings :  ^As  a  balance  due  on  bridge  across 
Eepublican  river,  less  expense  of  county  on  same/  which 
warrants  were  duly  received  by  said  H.  T.  Clarke  without 
objection  to,  and  in  compliance  with,  the  said  record.  Said 
H.  T.  Clarke,  relator,  has  never  done  or  pretended  to  have 
done  any  service,  or  rendered  any  consideration  for  said 
Webster  county,  except  during  the  year  1874,  as  aforesaid. 
That  the  only  allowance  made  to  him  by  any  board  of  com- 
missioners of  Webster  county  are  those  above  stated,  made  on 
the  6th  day  of  October,  1874,  for  $2,924.10,  and  one  on  the 
8th  day  of  December,  1874,  for  $492.80 ;  that  since  said 
allowances  he  has  received  the  warrants  of  said  county  in 
sufficient  amounte  to  pay  said  allowances  and  the  interest 
accruing  thereon,  which  warrants  have  long  since  been 
paid  to  said  Clarke  in  full  in  money.  And  such  accounts 
and  allowances  were  at  the  time  of  the  pretended  allow- 
ance in  1884  fully  paid  and  satisfied. 

'^Defendants  further  answering  submit  that  the  pre- 
tended allowance  is  not  in  law  an  allowance  or  judgment 
on  its  face,  but  only  a  computation  of  what  might  be  due 
on  the  allowance  made  October  8th,  1874,  which  said  com- 
putation the  said  board  had  no  authority  to  make  as  a 
record  or  judgment,  and  which  said  computation  is  erro- 
neous in  that  it  makes  no  account  of  two  thousand  dollars 
of  warrants  before  that  time  delivered  to  and  received  by 
said  Ckrke." 

The  relator  demurs  to  this  answer,  as  not  constituting  a 
defense  to  the  action.  The  petition  is  not  as  definite  as  it 
should  be.  There  is  no  statement  of  the  exact  amount 
claimed  to  be  due  the  relator  at  the  present  time,  nor  of  the 
amount  received,  if  anything,  from  the  special  levy  in  the 
year  1884.  It  is  apparent,  however,  that  something  is 
still  due  the  relator  from  Webster  county  upon  said  claim. 
The  answer  fails  to  set  forth  the  facts  as  to  the  alleged  pay- 
ments. That  is,  there  is  no  statement  as  to  the  cost  or 
contract  price  of  the  bridge  and  the  amount  paid  thereon. 
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There  is  a  denial  of  the  authority  of  the  oounly  board,  in 
1884,  to  make  the  allowance,  and  it  is  claimed  that  there  is 
no  verified  acooant  filed  with  the  board.  But  the  account 
evidently  had  been  pending  before  such  board  for  a  num- 
ber of  years  and  had  been  acted  upon  by  it.  There  is  no 
claim  of  fraud  or  undue  means  in  procuring  the  allowance 
of  the  account,  and  the  all^ations  are  too  vague  and  indef- 
inite to  constitute  a  defense.  Clark  v.  Dayton,  6  Neb.,  192. 
The  granting  of  a  writ  in  this  case  does  not  necessarily 
establish  the  fact  that  a  definite  sum  is  due  from  the  county 
to  Clarke,  but  merely  that  it  is  the  duty  of  the  county 
board  to  provide  for  what  is  due.  The  case,  however, 
seems  to  fall  within  the  rule  laid  down  in  Clark  v,  Dayton 
that  where  a  bridge  had  been  accepted  and  the  claim  there- 
for allowed,  the  remedy  of  any  person  aggrieved  is  by  ap- 
.  peal.  A  peremptory  writ  will  therefore  issue  requiring 
the  defendants  at  their  session  in  January,  1888,  to  make 
an  estimate  of  the  amount  due  the  relator,  and  at  the 
proper  time  levy  taxes  for  the  payment  of  the  same. 

Judgment  AcooBDiNGiiT. 
The  other  judges  concur. 


'*?-^^»        Reuben  Bollman,  plaintifp  in  error,  v.  James 
a^w?  Lucas,  defendant  in  error. 


Witnesses:  bzahination:  opinions.  A  witness  on  his 
examination-in-chief,  or  re-examination  by  the  party  calling 
him,  when  on  account  of  his  poe8ej«ing  special  jmowledge, 
skill,  or  experience,  is  permitted  to  give  his  opinions  or  judg- 
ment on  a  qaestion  of  quality  or  yalnes,  if  he  is  permitted  to 
giye  the  source  of  his  special  knowledge,  experience,  or  skill, 
it  will  be  confined  to  general  statements.  And  when  he  is  per- 
mitted to  narrate  the  facts  and  drcomstancesof  a  special  trans- 
action, outside  of  the  case  on  trial,  for  the  purpose  of  enabling 
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the  jary  to  compare  the  facts  and  resalts  of  such  transactioD 
with  those  of  the  case  on  trial,  and  in  that  manner  impref  b 
them  with  the  sonndness  of  his  opinion  or  judgment;  Hddf 
Error. 

2.  Sale:  fbaud.  To  avoid  a  sale  npon  the  ground  that  it  is 
fraudulent  as  to  creditors,  the  purchaser  must  have  knowledge 
of  the  fraudulent  purpose  of  the  seller,  or  have  notice  of  such 
&cts  tending  to  show  a  fraudulent  purpose  as  would  put  a  man 
of  ordinary  prudence  on  inquiry.    Temple  v.  Smith,  13  Keb.,613L 

Error  to  the  district  court  for  Knox  county.  Tried 
below  before  Crawford,  J, 

Cldand  &  Lothrop,  Wigton  &  Whiihxm,  BarOOt  A 
Comishy  aud  E.  F.  Gray,  for  plaintiff  in  error,  cited : 
Tootle  &  MauU  v.  DunUy  6  Neb.,  93.  Templin  v.  Smith, 
13  Id.,  513.  Bnmgwick  v.  McClay,  7  Id.,  137.  Wait 
Fraudulent  Convejanoes,  Sees.  379,  380,  and  381.  David 
V.  Birchard,  10  N.  W.  R.,  567. 

H.  C.  Brome,  for  defendant  in  error,  cited :  BuMer  v. 
KendaU,  24  N.  W.  R,  518.  OUmem  v.  Brillhart,  17 
Neb.,  337.  Boffgs  v.  Thompson,  13  Id.,  405.  Oray  v. 
«.  John,  35  111.,  222.  Shelley  v.  Boothe,  73  Mo.,  74. 
Crawford  v.  Eirkaey,  55  Ala.,  282. 

Cobb,  J. 

This  was  an  action  of  replevin  in  the  district  court  of 
Knox  county.  The  plaintiff  in  error,  defendant  in  the 
court  below,  is  the  sheriff  of  said  county.  His  answer 
was  a  general  denial,  and  on  the  trial  he  sought  to  justify 
the  taking  and  detention  of  the  property  replevied,  which 
consisted  of  a  stock  of  general  merchandise,  under  five 
several  orders  of  attachment  issued  in  as  many  several 
actions  pending  in  the  district  court  of  said  county  against 
McClintock  &  Wilson,  whose  property  he  claimed  the 
said  replevied  goods  to  be. 
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There  was  a  trial  to  a  jury  with  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  brings  the  cause  to  this 
court  on  error,  and  assigns  fifty-one  errors.  It  is  not 
deemed  necessary  to  set  out  these  assignments  here,  as 
without  passing  upon  either  of  the  other  questions  in- 
volved in  the  case  this  opinion  will  be  confined  to  those 
arising  upon  the  admission  of  certain  testimony  offered 
by  the  plaintiff,  and  the  giving  and  refusal  by  the  court 
of  certain  instructions  hereinafter  specifically  referred  to. 

From  the  evidence  of  the  plaintiff,  defendant  in  error, 
it  appears  that  McClintock  and  Wilson,  of  Creighton, 
were  engaged  in  mercantile  business,  having  as  their  stock 
in  trade  the  goods  in  controversy.  They  owed  him  the 
sum  of  fifteen  hundred  dollars  on  the  original  purchase 
of  the  said  business  by  them.  This  debt  was  long  past 
due,  and  had  been  renewed,  or  payment  postponed  from 
time  to  time.  About  the  1st  of  June,  1885,  they  wrote  to 
him  at  his  residence  in  Wisconsin,  to  the  effect  that  they 
were  likely  to  be  pushed  by  other  creditors,  etc.  This  in- 
duced him  to  come  out  to  Creighton  to  look  aftier  and  col- 
lect the  said  debt.  Almost  immediately  upon  his  arrival 
at  Creighton,  the  attorney  of  Paxton  &  Gallagher,  of 
Omaha,  who  had  a  demand  of  $1,719.08  against  McClin- 
tock &  Wilson,  appeared  on  the  scene  and  threatened  to 
take  out  an  attachment.  Thereupon  Lucas,  the  defendant 
in  error,  purchased  the  stock  of  goods  fix)m  McClintock  & 
Wilson,  and  taking  out  of  the  consideration  his  own  claim, 
also  paid  the  said  claim  of  Paxton  &  Gallagher,  and  claims 
of  other  creditors  of  McClintock  &  Wilson,  held  by  the 
banks  at  Creighton  against  them  for  collection,  amounting 
in  all  to  the  sum  of  $4,575, 'the  consideration  named  in 
the  bill  of  sale  thereupon  executed  and  delivered  by  the 
said  McClintock  &  Wilson  to  Lucas.  It  appears  that  the 
stock  of  goods  and  book  accounts  described  in  and  con- 
veyed by  the  said  bill  of  sale  to  Lucas,  constituted  the  en- 
tire, or  nearly  the  entire  property  and  assets  of  the  ^d 
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McClintock  &  Wilson,  leaving  the  claims  of  the  attaching 
creditors,  amounting  to  $4,148.42  unprovided  for.  It  is 
quite  impossible  to  arrive  at  the  value  of  the  goods  and 
accounts  from  the  evidence,  but  it  may  be  assumed  that 
the  evidence  tends  to  fix  it  at  nearly  twice  the  amount 
stated  as  the  consideration  of  the  bill  of  sale.  No  invoice 
of  the  stock  was  taken  before  the  sale,  but  one  was  com- 
menced immediately  after  the  transfer  but  never  com- 
pleted, having  been  interrupted  by  the  attachment  proceed- 
ings. Invoices  and  appraisements  were  however  made  of 
the  goods  taken  on  the  several  orders  of  attachment,  cov- 
ering the  entire  stock  of  goods,  but  the  appraiser  scarcely 
pretended  to  place  a  true  value  upon  them.  The  goods 
were  also  appraised  when  taken  by  the  coroner  on  the  or- 
der of  replevin.  The  amount  of  such  appraisement  appears 
to  have  been  $5,502^^. 

Upon  the  trial  Mr.  S.  J.  G.  Irwin,  not  Cowin,  as 
plaintiff  in  error  has  it  in  the  brief,  was  sworn  as  a  wit- 
ness on  the  part  of  the  plaintiff.  This  witness  was  also 
one  of  the  appraisers  summoned  by  the  coroner  to  appraise 
the  goods,  and  who  assisted  in  the  discharge  of  that  duty. 
Upon  his  examination-in-chief  he  was  asked  by  counsel 
for  the  plaintiff: 

Q.  What  were  those  goods  worth  on  that  market  at 
that  time? 

He  answered : 

A.     Probably  .thirty-five  or  thirty-six  hundred  dollars. 

The  witness  was  then  cross-examined  by  counsel  for  the 
defendant.  And  upon  his  re-examination  counsel  for 
plaintiff  asked  him  the  following  question : 

Q.  Mr.  Irwin,  how  long  was  it  after  this  appraisement 
was  made  by  you  that  you  took  charge  of  another  stock  of 
goods  there  in  the  town  of  Creighton  as  assignee? 

Defendant  objected  as  not  being  proper  re-examination, 
and  as  being  immaterial  and  incompetent,  which  objection 
was  sustained  by  the  court.     Counsel  for  the  plaintiff  then 
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submitted  the  following  offer:  "I  offer  to  prove,  upon 
re-examination,  hj  the  witness,  that  a  short  time  or  some 
time  after  the  appraisement  was  made,  that  he  had  been 
interrogated  with  reference  to— within  six  months  after- 
wards, at  Creighton  in  Knox  county,  as  assignee  he  took 
charge  of  a  stock  of  general  merchandise,  similar  in  diar- 
aeter  to  the  stock  appraised  .in  this  case,  and  contained  in 
the  same  room  in  which  this  stock  had  been  kept,  and  that 
he  sold  the  same  at  retail  for  cash  for  some  two  months, 
and  closed  the  bulk  out,  and  sold  the  bulk  for  cash — ^the 
balance.  That  the  stock  of  goods  was  a  better  selected 
and  more  desirable  stock  than  the  one  in  controversy  in  this 
case,  and  that  the  total  amount  realized  was  less  than  fifty- 
five  per  cent  of  the  cost  price  of  the  stock."  Defendant 
objected  as  being  incompetent  and  not  proper  re-examina- 
tion, and  in  no  particular  fixing  the  value  of  the  goods  in 
question.  The  objection  was  overruled  by  the  court. 
Thereupon  counsel  asked  of  the  witness  the  fallowing 
question : 

Q.  You  may  state  how  long  afi^er  ttus  appraisement 
was  it  that  you  took  charge  of  this  other  stock  of  goods? 

Defendant  objects  as  being  incompetent  and  not  the 
proper  way  to  ascertain  the  value  of  the  goods  in  contro- 
versy, and  not  proper  re-examination.  Objection  sus- 
tained by  the  court.  Thereupon  counsel  for  the  plaintiff 
asked  of  the  witness  the  following  question : 

Q.  You  may  state  whether  or  not  you  took  charge  of 
a  stock  of  goods  in  Creighton  since  this  appraisement,  as 
assignee  ? 

Defendant  objects  as  being  incompetent,  and  not  the 
proper  way  to  ascertain  the  value  of  the  goods  in  contro- 
versy, and  not  proper  re-examination.  Objection  over- 
ruled by   the  court.     Whereupon   the  witness  answered : 

A.     Yes,  sir,  I  did. 

Counsel  continued  the  examination : 

Q.     When  was  that? 
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Counsel  for  defendant  objected  as  last  above,  which  ob- 
jection was  overruled  by  the  court,  and  witness  answered  : 
A.     I  took  charge  of  the  store  on   the   18th  day  or 
January,  1886. 

Q.  You  may  state  whether  or  not  the  goods  that  you 
took  charge  of  were  of  the  same  class  and  character  of  the 
goods  contained  in  the  stock  that  you  appraised  ? 

Defendant  objects  as  being  incompetent,  not  the  proj^er 
way  to  ascertain  the  value  of  the  goods  in  controversy,  and 
not  proper  re-examination,  and  because  the  period  is  too* 
far  removed,  some  seven  months  from  the  time  of  the 
replevin  in  this  case.  The  objection  was  overruled,  and 
the  witness  answered : 

A.  Yes,  sir.  They  were  similar  and  the  same  class  o£~ 
goods.     It  was  a  general  stock. 

Q.  Well,  how  did  they  compare  with  the  stock  in. 
controversy  in  quality? 

Defendant  objected  as  last  above,  with  the  same  ruling^ 
and  witness  answered : 

A.  They  were  a  little  newer  stock  of  goods.  They 
hadn't  been  on  the  shelf  as  long.  They  were  a  very  good 
stock  of  goods. 

Q.  What  do  you  say  as  to  whether  they  were  a  better 
stock  than  the  McClintock  &  Wilson  stock  ? 

Defendant  objected  as  above,  with  the  same  ruling. 

A.  I  think  they  were  some  better.  As  I  said  before^ 
they  were  not  quite  as  old  a  stock  of  goods. 

Q.  Now  you  may  state,  if  you  know,  whether  there 
was  any  actual  difference  in  the  value  of  that  class  of 
goods — that  is,  whether  or  not  that  class  of  goods  were 
different  in  value,  or  their  value  was  different,  in  Janu- 
ary, 1886,  when  you  took  possession  of  this  stock,  from 
what  it  was  in  June,  1885,  when  you  appraised  the  other 
stock? 

Same  objection  and  same  ruling. 

A.     Taking  the  stock  in  general,  I  don't  think  there 
51 
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would  be  any  differenoe  particularly ;  of  course  there  may 
have  been  a  little  difference  in  a  few  articles. 

Q.  You  may  state^  if  you  know,  in  what  manner  this 
last  stock  was  disposed  of— how  it  was  handled? 

Same  objection  and  same  ruling. 

A.  That  is,  you  want  to  know  from  the  time  the 
assignment  was  made? 

Q.    Yes,  sir. 

A.  The  sheriff  first  took  charge,  and  the  sheriff  sold 
goods  out  of  the  store.  I  think  in  the  neighborhood  of 
thirty  days,  at  retail,  and  I  went  in  on  the  18th  day  of 
January,  and  I  sold  goods  until  March.  Some  time,  I 
think  about  the  8th  or  9th,  that  I  closed  the  store  and 
took  an  account  of  what  I  had  to  sell — ^the  balance  that 
was  in  the  store — ^and  sold  the  bulk  for  cash. 

Q»  Now,  then,  sir,  you  may  state  if  you  know  what 
per  cent  of  the  cost  price,  with  the  freight  added,  of  the 
goods  was  made  in  that  sale? 

Objection  as  before,  with  the  same  ruling. 

A.     Yes,  sir. 

Q.  Yon  testified  upon  your  direct  examination  that 
the  goods  in  controversy  in  this  action  were  worth,  at  the 
time  that  you  appraised  them,  thirty-five  or  thirty-six 
hundred  dollars.  You  also  testified,  in  answer  to  Mr. 
Gray,  that  you  had  appraised  the  goods  at  something  less 
than  fifty-six  hundred  dollars.  You  may  explain  to  the 
jury  why  you  make  the  two  different  valuations. 

Objection  as  above,  and  as  leading.     Same  ruling. 

A.  I  fixed  it  the  same  as  this  last  stock  of  goods  that 
I  have  just  handled.  We  didn^t  realize  as  much  as  we 
supposed  wc  would  on  that  stock,  and  I  put  this  the  same 
as  I  did  on  the  other  stock.  I  rather  thought  we  got  it  a 
little  high  on  that  appraisement.  I  never  had  had  any 
experience  at  the  time  that  we  took  that  appraisement,  in 
selling  goods  like  that — in  selling  bankrupt  stocks. 

I  know  of  no  principle  of  law  or  theory  of  evidence 
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npon  which  the  above  ruliDgs  of  the  trial  court  can  be 
justified.  While  the  testimony  of  witnesses  is  usually 
directed  to  facte,  it  is,  in  such  cases,  confined  to  the  facte  of 
the  case  on  trial.  And  when  an  expert,  or  one  who,  on 
account  of  his  possessing  special  knowledge  or  experience, 
is  permitted  to  give  his  opinion  or  judgment  on  a  question 
of  quality  or  values,  if  he  is  permitted  to  give  the  source 
of  his  special  knowledge,  experience,  or  skill,  he  will  be 
confined  to  general  statemente  and  will  not  be  permitted  to 
narrate  the  facte  and  circumstances  of  a  special  transaction 
for  the  purpose  of  enabUng  the  jury  to  compare  the  facte 
and  resulte  of  8u&h  transaction  with  those  of  the  case  on 
trial,  and  in  that  manner  impress  them  with  the  soundness 
of  his  opinion  or  judgment.  It  is  probable  that  the 
questions  objected  to  would  be  permissible  on  cross-exam- 
ination, but  not  in  the  examination  of  a  witness  in  chief 
or  upon  his  re-examination  by  the  party  calling  him. 
These  propositions  are  deemed  so  elementary  as  to  render 
the  citation  of  authorities  unnecessary. 

The  following  instructions  were  given  to  the  jury  by 
the  court  on  its  own  motion  : 

''  Ist.  The  plaintiff  tarings  this  action  in  replevin 
against  the  defendant  to  recover  the  stock  of  goods  which 
is  described  in  the  petition.  The  plaintiff  alleges  that  on 
the  1st  day  of  July,  1885,  he  was  the  owner  of  and  en- 
titled to  the  immediate  possession  of  said  stock  of  goods, 
and  that  the  defendant  wrongfully  and  unjustly  detained 
said  stock  of  goods  from  the  plaintiff  for  the  space  of  nine 
(9)  days^  to  the  damage  of  plaintiff  in  the  sum  of  $500. 
The  answer  of  the  defendant  is  a  general  denial,  but  he 
claims  that  the  plaintiff  was  not  the  owner  of  or  entitled 
to  the  immediate  possession  of  the  property  replevined. 
Defendant  claims  that  the  plaintiff  purchased  the  goods  in 
controversy  from  McClintock  &  Wilson,  in  fraud  of  the 
creditors  of  said  McClintock  &  Wilson,  and  that  he,  de- 
fendant, is  entitled  to  the  possession  of  the  goods  in  con- 
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troversy,  by  virtue  of  certain  attachments  sued  out  by 
creditors  of  McClintock  &  Wilson  in  suits  against  Mc- 
Clintock  &  Wilson^  in  which  he,  defendant,  seized  the 
goods  in  controversy,  and  these  are  the  issues  you  are  to 
try  and  determine. 

"  2d.  The  burden  of  proof  is  on  the  plaintiff  to  show 
that  at  the  commencement  of  this  action  he  was  entitled  to 
the  possession  of  and  was  the  owner  of  the  goods  in  con- 
troversy, and  in  order  to  recover  the  plaintiff  must  satisfy 
you  of  these  facts  by  a  fair  preponderance  of  the  testi- 
mony. 

'^3d.  The  burden  of  proof  is  on 'the  defendant  to 
establish  fraud. 

''  4th.  It  is  for  the  jury  to  say,  from  all  the  fiusts  and  cir- 
cumstances surrounding  the  transaction  between  the  plaint- 
iff Lucas  and  McClintock  &  Wilson  in  the  sale  and  pur- 
chase of  the  goods  in  controversy,  whether  it  was  bona 
fide  and  free  from  fraudulent  intent  to  hinder,  delay,  de- 
feat, or  defraud  the  creditors  of  McClintock  &  Wilson,  or 
whether  it  was  for  fraudulent  purpose,  and  render  your 
verdict  accordingly. 

'^  5th.  If  you  find  that  at  the  time  of  the  commence- 
ment of  this  action  plaintiff  was  the  owner  of  and  entitled 
to  the  possession  of  the  property  in  controversy,  then  you 
will  so  say  by  your  verdict,  and  assess  him  nominal  dam- 
ages of  one  cent  for  the  wrongful  detention. 

^'  6th.  If  you  find  for  the  defendant  then  you  will  say 
by  your  verdict  that,  at  the  commencement  of  this  action  the 
defendant  had  a  special  ownership  in  and  was  entitied  to 
the  possession  of  the  property  in  controversy,  and  also 
find  value  of  such  possession,  which  will  be  the  total 
amount  of  the  various  attachments  held  by  the  sheriff 
against  McClintock  &  Wilson  in  favor  of  the  various 
•  creditors,  amounting  to  $4,782.92,  unless  you  find  the 
value  of  the  property  to  be  less  than  that  sum,  in  which 
case  it  will  be  the  value  of  the  property  replevined. 
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"  7th.  When  you  have  retired  to  yourjury  room  to  delib- 
erate upon  your  verdict,  you  will  select  one  of  your  num- 
ber as  your  foreman,  and  when  you  have  agreed  upon 
your  verdict  your  foreman  will  sign  it,  and  you  will  return 
into  court  with  your  verdict  in  a  body/' 

And  the  court  further  instructed  the  Jury,  upon  the  mo- 
tion and  request  of  the  plaintiff  below,  as  follows  : 

"1st.  The  plaintiff  claims  to  be  the  owner,  of  the 
property  in  controversy  in  this  action,  and  claims  to  have 
purchased  the  same  on  the  18th  day  of  June,  1885,  at 
Creighton,  Nebraska,  from  the  firm  of  McCHntock  &  Wil- 
son, who  were  then  the  owners  of  said  stock.  It  is  not 
disputed  that  McClintock  &  Wilson  were  the  owners  of 
the  property  in  controversy  at  the  time  of  the  alleged  pur- 
chase by  plaintiff,  but  defendant  claims  that  such  sale,  if 
made,  was  fraudulent  and  void  as  to  creditors,  and  passes 
no  title  to  plaintiff  as  against  creditors  of  McClintock  & 
Wilson.  You  are  instructed  that  upon  the  question  of 
fraud  in  this  sale,  the  burden  of  proof  is  upon  the  defend- 
4int,  and  before  the  defendant  can  recover  in  this  action,  he 
must  have  satisfied  you  by  a  fair  preponderance  of  the  evi- 
dence that  the  sale  of  the  property  in  controversy  by  McClin- 
tock &  Wilson  to  said  Lucas  was  made  in  fraud  of  the 
creditors  of  said  McClintock  &  Wilson,  and  that  the  plaint- 
iff, James  Lucas,  shared  in  such  fraudulent  purpose  at  the 
time  of  said  sale.'' 

"  2d.  You  are  instructed  that  the  sale  of  property  in  good 
&ith  for  a  valuable  consideration  when  there  is  a  delivery 
of  the  property  sold,  passes  the  title  to  the  purchaser,  and 
the  fact  that  the  seller  was  in  debt  will  not  of  itself  inval- 
idate the  sale,  although  the  purchaser  may  have  known 
that  fact  at  the  time  of  the  purchase,  and  the  fact  that 
McClintock  &  Wilson  were  in  debt  at  the  time  plaintiff 
purchased  the  property  in  controversy,  and  plaintiff  knew 
that  fact,  will  not  of  itself  invalidate  the  sale. 

"3d.     You  are  instructed  that,  although  the  sale  by 


806      SUPREME  COURT  OF  NEBRASKA, 

Bollman  y.  Lucai. 

McClintock  &  Wilson  to  plaintiff  may  have  had  the  effect 
to  hinder  and  delay  the  creditors  of  McClintock  &  Wilson 
in  the  collection  of  their  debtee  this  fact  alone  will  not  ren* 
der  the  sale  fraudulent  and  void.  A  creditor,  however  in- 
solvent, may  lawfully  sell  his  property,  even  for  less  than  it 
18  worth,  if  it  is  done  with  a  bona  fide  intention  of  apply- 
ing the  proceeds  in  discharge  of  a  legal  liability. 

'^4th.  A  person  who  is  indebted  and  unable  to  pay  all 
his  debts  in  full,  has  a  right  to  prefer  any  one  or  more  of 
his  creditors  to  the  exclusion  of  the  others,  and  in  payment 
of  a  bona  fide  indebtedness  to  or  of  his  creditors,  a  debtor 
may  exhaust  the  whole  of  his  property  so  as  to  leave  noth- 
ing for  the  other  creditors  who  are  equally  meritorious, 
and  if  you  find  from  the  evidence  in  this  case  that  McClin- 
tock &  Wilson  were  indebted  to  plaintiff  at  the  time  of 
said  sale,  and  that  plaintiff  for  the  purpose  of  protecting 
himself,  and  for  no  other  purpose,  purchased  the  stock  of 
goods  in  controversy,  and  that  such  purchase  was  not 
made  for  the  purpose  of  enabling  McClintock  &  Wilson  to 
defraud  their  creditors,  then  your  verdict  will  be  for  plaint- 
iff, and  the  fitct  that  such  purchase  prevented  other  cred- 
itors from  collecting  the  amount  due  them  from  McClintock 
<&  Wilson  will  not  affect  the  rights  of  the  parties  to  this 
suit. 

''6th.  There  is  no  law  requiring  a  debtor,  however  in- 
solvent, to  keep  his  property  until  a  creditor  can  attach  it 
or  have  it  levied  upon  by  an  execution.  Such  a  debtor 
may,  in  good  faith,  and  for  a  valuable  consideration,  sell 
all  his  property  and  apply  the  proceeds  thereof  to  the  pay- 
ment of  any  one  or  more  of  his  creditors,  as  he  may  see  fit, 
if  done  in  good  faith,  although  it  be  done  with  the  intention 
of  defeating  his  other  creditors.  And  if  you  find  from  the 
evidence  that  McClintock  &  Wilson  sold  the  property  in 
controversy  in  good  faith  to  plaintiff  for  the  bona  fide 
purpose  of  paying  a  debt  then  due  him  from  them,  and 
that  the  balance  of  the  purchase  price  was  paid  by  plaintiff 
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to  other  creditors  of  said  McClintock  &  Wilson  by  their  di- 
rection and  in  good  faith,  then  you  are  instructed  that  such 
transaction  is  valid  and  your  verdict  will  be  for  plaintiff  ia 
this  case.  And  the  fact,  if  it  be  a  fact,  that  McClintock 
&  Wilson  intended  by  such  sale  to  prevent  other  creditors 
from  collecting  the  amount  due  them  will  not  of  itself  ren- 
der such  sale  fraudulent  nor  affect  the  rights  of  plaintiff 
in  this  case. 

"  6th.  You  are  instructed  that  a  conveyance  of  property 
made  in  good  faith  to  pay  an  honest  debt  is  not  fraudulent^ 
though  the  debtor  be  insolvent  and  the  creditor  aware  at 
the  time  of  the  sale  that  it  will  have  the  effect  of  defeating 
other  creditors  in  the  collection  of  their  debts.  A  debtor 
may  lawfully  prefer  one  creditor,  paying  him  in  full,  thus 
exhausting  his  whole  property  and  leaving  nothing  for 
his  other  creditors.  A  debtor  in  a  failing  circumstance 
has  a  right  to  prefer  one  creditor  from  another  creditor. 

"  7th.  You  are  instructed  that  in  order  to  render  the 
bill  of  sale  from  McClintock  &  Wilson  to  the  plaintiff 
Lucas  fraudulent  and  void  as  to  creditors,  the  intent  to 
defraud  must  have  existed  in  the  mind  of  Lucas  at  the 
time  the  transfer  was  made.  Lucas'  subsequent  conduct 
in  dealing  with  the  property,  and  his  conversation  with  the 
witness  Fuhrman  and  others,  as  given  in  evidence,  will  not 
of  themselves  render  the  sale  void.  Such  dealings  and 
conversations  can  only  be  considered  by  you  in  determining 
whether  or  not  the  intent  to  defraud  creditors  existed  on 
on  the  part  of  plaintiff  at  the  time  the  sale  was  made. 

"  8th.  Fraud  is  never  presumed.  It  must  be  clearly 
proven.  The  law  presumes  the  purchase  by  plaintiff  of 
the  property  in  controversy  in  this  case  to  have  been  an 
honest  purchase  and  in  good  faith,  and  unless  you  find  that 
defendant  by  a  fair  preponderance  of  the  evidence  has  es- 
tablished the  fact  that  such  purchase  was  made  by  plaintiff, 
Lucas,  for  the  fraudulent  and  dishonest  purpose  of  hinder- 
ing and  delaying  the  creditors  of  McClintock  &  Wilson  in 
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the  collection  of  their  daims,  your  verdict  will  be  for  plaint- 
iS,  It  is  not  enough  to  show  that  the  sale  to  Lucas  did 
2>revent  other  creditors  of  McClintock  &  Wilson  from  col- 
lecting their  claim.  In  addition  thereto  it  must  be  shown 
that  plaintiff  made  such  purchase  for  the  purpose  of  so  hin- 
•dering  and  delaying  creditors. 

''9th.  The  law  presumes  that  all  persons  transact  their 
business  honestly  and  in  good  faith  until  the  contrary  ap- 
pears from  a  preponderance  of  the  evidence,  and  the  bur- 
"den  of  proving  fraud  is  always  on  the  party  alleging  it. 
All  persons  are  presumed  to  be  innocent  of  intentional 
wrong  until  they  are  proven  to  be  guilty,  and  when  an  act 
<!an  as  well  be  attributed  to  an  honest  intent  and  purpose 
as  to  a  corrupt  or  unlawful  one,  then  the  jury  are  bound 
to  attribute  the  act  to  an  honest  intent  and  to  a  lawful 
purpose. 

"  10th.  The  jury  are  instructed  that  when  a  person 
purchases  goods  with  the  knowledge  that  his  vendor  in- 
tends by  the  sale  to  defraud  his  creditors,  or  to  hinder  and 
delay  them  in  the  collection  of  their  debts,  such  purchases 
will  not  be  affected  if  he  takes  the  goods  in  good  &ith  in 
payment  of  an  honest  debt.  A  creditor  violates  no  rule  of 
law  when  he  takes  payment  of  his  debt,  though  he  knows 
that  other  creditors  are  thereby  deprived  of  all  means 
of  obtaining  satisfaction  of  their  own  equally  meritorious 
claims. 

"11th  The  jury  is  instructed  that  the  possession  of 
personal  property  is  prima  facte  evidence  of  ownership,  if 
there  are  no  circumstances  accompanying  the  possession  to 
rebut  the  presumption  of  ownership ;  and  if  the  jury  be- 
lieves from  the  evidence  that  plaintiff  had  been  in  posses- 
^8ion  of  the  property  in  question  for  some  days  prior  to, 
and  up  to  the  time  it  was  taken  from  him  by  the  sheriff, 
and  under  circumstances  indicating  ownership  in  him,  then 
it  is  incumbent  upon  the  defendant  to  show  by  a  prepon- 
derance of  testimony  that  the  title  was  not  in  the  plaintiff; 
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and  unless  he  has  done  so,  they  should  find  for  the  plaintiff 
as  to  the  ownership  of  the  property. 

^'  12th.  You  are  instructed  that  if  plaintiff  purchased 
tbe  property  in  controversy  in  good  faith,  and  without  any 
intent  to  defraud  the  creditors  of  McClintock  &  Wilson, 
then  the  fact  that  such  purchase  was  made  for  less  than  the 
^ods  were  worth  in  the  market,  if  such  be  the  fact,  will 
not  invalidate  the  sale,  unless  the  consideration  paid  was 
{grossly  inadequate. 

^^13th.  You  are  instructed  that  inadequacy  of  consid- 
eration is  not  a  badge  of  fraud  unless  it  is  great,  and  the 
6ct  that  a  purchaser  buys  cheap,  or  for  somewhat  less  than 
Ae  market  value,  will  not  be  sufficient  to  set  aside  said 
poichase,  and  if  you  find  that  Lucas  bought  said  property 
dieap,  or  at  a  low  price,  that  will  not  invalidate  the  trans- 
nr. 

*^  14th.  You  are  instructed  that  a  conveyance  of  prop- 
erty by  an  insolvent  debtor  with  an  intent  on  his  part  to 
defraud  creditors,  made  to  any  person  for  a  valuable  con- 
sideration, will  be  valid,  unless  the  purchaser  know  of  such 
«n  intent,  and  the  circumstances  are  such  that  the  payment 
of  the  consideration,  or  the  transfer  of  the  properly,  will 
enable  the  debtor  to  place  his  property  beyond  the  reach 
of  his  creditors,  or  aid  him  in  so  doing,  and  that  no  matter 
what  the  intention  of  McClintock  &  Wilson  may  have 
been  when  the  transfer  was  made,  nor  how  they  may  have 
regarded  it,  if  Lucas  purchased  the  stock  of  goods  in  good 
fidth,  and  for  a  valuable  consideration,  the  conveyance  is 
valid. 

"  15th,  If  you  believe  that  any  witness,  while  on  the 
fiitand  testifying  before  you,  has  willfully  and  knowingly 
testified  falsely  as  to  any  material  matter  in  issue  in  this 
case,  you  will  be  justified  in  disr^rding  and  disbelieving 
all  of  the  testimony  of  such  witness,  except  so  far  as  his 
testimony  may  be  corroborated  and  substantiated  by  the 
testimony  of  other  credible  witnesses. 
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And  the  defendant  below  here  asked  the  court  to  instruct 
tlie  jury  as  to  the  law  of  the  case,  as  follows : 

"  Ist.  The  court  instructs  the  jury  that  fraud  in  the 
sale  or  conveyance  of  property  is  a  fact  that  may  be  proved 
by  showing  the  existence  of  other  facts  and  circumstances 
surrounding,  or  connected  with,  the  transaction,  tending  to 
show  a  fraudulent  intent  on  the  part  of  the  parties  to  sudi 
sale  or  conveyance,  or  tending  to  show  a  purpose  not  c(»t* 
sistent  with  an  honest  intent,  and  if  the  jury  believe  from 
the  evidence  in  this  case,  as  shown  by  the  proof  of  fitcts 
and  circumstances,  that  McClintock  &  Wilson  intended 
by  the  sale  of  tlie  property  in  controversy  in  this  action, 
to  hinder,  delay,  and  defraud  their  creditors,  and  that 
plaintiff  in  purchasing  the  same  participated  in,  or  knew, 
or  had  notice  of  such  fraudulent  intent  on  the  part  of  Mc- 
Clintock &  Wilson  before  or  at  the  time  he  made  sodi 
purchase,  then  in  such  case  the  defendant  is  entitled  to  re- 
cover in  this  action. 

^'  2d.  The  court  instructs  the  jury  that  if  they  believa 
McClintock  &  Wilson  sold  and  conveyed  the  property  in 
controversy  to  plaintiff,  and  they  further  believe  from  the 
evidence  that  McClintock  &  Wilson  intended  by  sach  sale 
to  hinder,  delay,  and  defraud  their  creditors,  and  that  be- 
fore or  at  the  time  plaintiff  made  such  purchase  he  had 
knowledge  or  notice  of  such  fraudulent  purpose  of  Mc- 
Clintock &  Wilson,  or  before  or  at  the  time  of  sudi  pur- 
chase the  plaintiff  had  knowledge  of  such  fisusts  and  cir- 
cumstances as  would  have  aroused  the  suspicion  of,  and 
put  a  reasonably  prudent  man  upon  inquiry,  which  in- 
quiry, if  pursued,  would  have  led  to  knowledge  or  notice 
of  such  fraudulent  intent  on  the  part  of  McClintock  A 
Wilson,  then,  in  such  case,  plaintiff  cannot  recover  in  this 
action,  and  they  will  find  for  the  defendant." 

Which  said  two  last  above  instructions  the  court  gave  to 
the  jury  as  requested  by  the  defendant  below. 

And  the  said  defendant  below  further  moved  and  re- 
quested the  court  to  instruct  the  jury  as  follows : 
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"  3d.  The  court  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  that  McCIintock  &  Wilson  sold  and 
conveyed  to  plaintiff  the  property  in  controversy,  and  that 
in  said  sale  it  was  the  intent  of  McCIintock  &  Wilson  to 
hinder,  delay,  and  defraud  their  creditors,  and  that  plaintiff 
participated  in  such  fraudulent  purpose,  or  had  knowledge 
or  notice  of  the  same  before  or  at  the  time  of  the  purchase, 
then  in  that  case  plaintiff  takes  no  title  to  property  so  pur- 
chased as  against  the  creditors  of  McCIintock  &  Wilson 
though  the  jury  may  believe  from  the  evidence  that  he 
paid  full  value  therefor,  and  in  such  case  the  jury  will  find 
for  the  defendant." 

But  the  court  refused  to  give  said  instruction  last  above 
to  the  jury. 

And  the  court  of  its  own  motion  modified  said  instruc- 
tion last  above  by  the  addition  thereto,  at  the  bottom 
thereof,  of  the  following  words : 

"  Unless  you  further  find  that  plaintiff  took  the  stock 
of  goods  in  payment  of  an  honest,  bona  fide  debt,  due  him 
from  McCIintock  &  Wilson,  without  any  intention  on  his 
part  to  defraud  their  creditors." 

And  after  so  modifying  said  instruction,  the  court  gave 
the  same  to  the  jury  in  such  modified  form. 

And  the  defendant  below  further  requested  the  court  to 
instruct  the  jury  as  to  the  law  of  the  case  as  follows  : 

"  4th.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  McC'lintock  &  Wilson  were  insol- 
vent, or  were  largely  indebted,  and  that  they  were  being 
pressed  by  their  creditors  for  payment  of  their  respective 
claims,  and  that  while  so  indebted  they  made  sale  of  all 
their  property  to  plaintiff,  and  that  such  sale  had  the  effect 
to  defeat  the  creditors  of  McCIintock  &  Wilson  in  the 
collection  of  their  debts,  and  that  such  indebtedness  of 
McCIintock  &  Wilson  was  known  to  plaintiff  before  pur- 
chasing said  property,  then  these  facts,  if  shown  in  the 
evidence,  are  circumstances  to  be  considered  by  the  jury, 
showing  a  fraudulent  intent  in  the  sale  of  such  property. 
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"  6th.  The  court  instructs  the  jury  that  fraud  in  the 
sale  and  conveyance  of  property  is  often  difficult  to  detect 
and  hard  to  prove,  and  for  this  reason  the  law  permits 
fraudulent  purpose  and  intent  to  be  shown  by  proof  of  the 
existence  of  other  facts  and  circumstances  surrounding  or 
connected  with  the  fraudulent  act,  that  tend  to  show  a  dis- 
honest purpose;  and  in  this  case,  if  the  jury  believe  from 
the  evidence  that  plaintiff  was  not  a  merchant  or  dealer  in 
the  character  of  goods  in  controversy ;  that  he  was  a  resident 
of  Wisconsin ;  that  he  came  to  Knox  county,  Nebraska, 
upon  request  of  McClintock  &  Wilson,  or  either  of  them; 
that  shortly  after  his  arrival  he  purchased  all  tlie  property 
of  McClintock  and  Wilson,  at  and  for  a  price  less  than  its 
real  value ;  that  prior  to  such  purchase  no  invoice  of  said 
property  had  been  taken  whereby  the  quantity  and  value 
could  be  ascertained ;  that  at  the  time  of  such  purchase 
McClintock  &  Wilson  were  insolvent  or  largely  indebted ; 
that  such  sale  would  have  the  effect  to  hinder  and  delay,  if 
not  defeat  the  creditors  of  McClintock  &  Wilson  in  the 
collection  of  their  debts;  that  plaintiff  knew  of  such 
indebtedness  of  McClintock  &  Wilson,  or  could  have 
known  it  by  ordinary  inquiry ;  that  plaintiff  disposed  of 
and  sold  all  the  property  shortly  after  obtaining  possession 
by  virtue  of  the  writ  of  replevin  issued  in  this  action ;  then 
these  and  similar  fads  and  circumstances,  if  shown  in 
evidence  to  the  jury,  are  to  be  considered  by  them  in  de- 
termining whether  the  sale  of  the  property  in  controversy 
by  McClintock  &  Wilson  to  plaintiff  was  fraudulent  or 
not. 

"  6th,  The  court  instructs  the  Jury  that  the  burden  of 
proving  fraud  in  this  case  rests  upon  the  defendant.  But 
if  the  jury  believe  from  the  evidence  in  this  case  that 
McClintock  &  Wilson  in  the  sale  of  the  property  in  con- 
troversy to  plaintiff  intended  thereby  to  hinder,  delay,  or 
defraud  their  creditors,  and  they  also  believe  from  the 
evidence  that  there  were  facts  and  circumstances  surround- 
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ing  and  connected  with  the  transaction  of  said  sale^  known 
to  plaintiff,  which  would  put  an  ordinarily  prudent  man 
upon  inquiry,  which  inquiry,  if  pursued,  would  give 
plaintiff  notice  of  the  purpose  of  McClintock  &  Wilson  in 
making  the  sale ;  then  in  that  case  the  burden  of  proof 
is  upon  the  plaintiff  to  show  by  evidence  that  he  purchased 
said  property  in  good  faith,  for  valuable  consideration^ 
without  notice  of  any  fraudulent  intent  on  the  part  of 
McClintock  &  Wilson. 

"  7th.  The  court  instructs  the  jury  that  if  they  should 
find  the  issues  for  the  defendant  in  this  case  then  the 
measure  of  damages  which  the  defendant  will  be  entitled 
to  recover  is  the  aggr^ate  of  the  judgments  and  costs  in 
the  case  of  Henry  Fuhrman  against  G.  H.  McClintock 
and  G.  L.  Wilson,  and  the  Friend  Brothers  Clothing  Co* 
against  G.  H.  McClintock  and  G.  L.  Wilson,  and  Joseph 
Rice  and  others  against  G.  H.  McClintock  and  G.  L« 
Wilson,  and  of  the  several  sums  mentioned  in  the  several 
writs  of  attachments  of  Jandt  &  Tompkins  against  Mc^ 
Clintock  &  Wilson,  and  of  Straw,  Ellsworth  &  Co.  against 
McClintock  &  Wilson,  and  the  sums  mentioned  therein  a& 
costs,  and  not,  however,  to  exceed  the  value  of  the  goods 
in  controversy." 

Which  said  instructions,  numbered  4,  5,  6,  and  7  last 
above,  the  court  gave  to  the  jury  as  requested  by  the  de^ 
fendant  below. 

Other  instructions  were  asked  for  by  the  said  defendant 
below  and  refused  by  the  court,  but  it  is  not  deemed  neces- 
sary to  set  them  out  at  length.  Neither  is  it  my  purpose 
to  review  at  length  the  instructions  given  or  refused. 
Throughout  the  series  of  instructions  given  at  the  request 
of  the  plaintiff,  the  jury  are  told;  more  or  less  explicitly, 
that  while  the  sale  of  the  goods  by  McClintock  &  Wilson 
may  have  been  made  with  whatever  fraudulent  intent  to 
hinder,  delay,  and  defraud  their  creditors,  although  this 
firaudulent  intent  on  their  part  may  have  been  knowq 
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to  the  plaintiff,  yet  if  the  purchase  on  his  part  was  made 
bona  fide  and  solely  for  the  puri)ose  of  collecting  a  debt  due 
him  from  them,  then  the  sale  is  good  and  unaffected  by  the 
fraudulent  intent  of  McClintock  &  Wilson.  This  is  not 
the  law  as  understood  by  this  court. 

In  the  case  of  Temple  v.  Smithy  13  Neb.,  513,  cited  by 
counsel  for  plaintiff  in  error,  the  court,  in  the  opinion  of 
the  present  chief  justice,  say :  ^^  But  where  a  purchaser  has 
notice  of  the  fraudulent  intent  of  the  person  from  whom 
he  purchases,  or  has  notice  of  such  facts  as  would  put  a 
man  of  ordinary  prudence  upon  inquiry,  which  would 
have  led  to  a  knowledge  of  the  fraudulent  purpose  of  the 
person  selling  the  goods,  he  is  not  a  bona  fide  purchaser." 
Citing  Zaver  v,  LyonSy  40  Iowa,  510.  Jones  v,  Hethering- 
ton,  45  Id.,  681.  Bradford  v.  Beyer,  17  Oh.  S.,  388. 
Broum  v.  OuOer,  8  Oh.,  142. 

It  would  seem  that  the  provisions  of  the  statute  appli- 
cable to  this  subject  are  too  plain  to  admit  of  argument. 

Section  17,  chapter  32,  Comp.  Stats.,  1877,  provides  that, 
"  Every  conveyance  or  assignment,  in  writing  or  otherwise, 
of  any  estate  or  interest  in  lands  or  in  goods  or  things  in  ac- 
tion, or  of  any  rents  or  profits  issuing  therefrom,  and  eveiy 
charge  upon  lands,  goods,  or  things  in  action,  or  upon  the 
rents  and  profits  thereof,  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors  or  persons  of  their  lawful  rights, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suit  commenced,  or  decree  or 
judgment  suffered  with  the  like  intent,  as  against  the  per- 
son so  hindered,  delayed,  or  defrauded,  shall  be  void.'^ 

Section  21  provides  that,  "The  provisions  of  this  chap- 
ter shall  not  be  construed  in  any  manner  to  affect  or  impair  * 
the  title  of  a  purchaser  for  a  valuable  consideration,  unless 
it  shall  appear  that  such  purchaser  had  previous  notice  of 
the  fraudulent  intent  of  his  immediate  grantor,  or  of  the 
fraud  rendering  void  the  title  of  such  grantor." 

Were  it  not  for  section  21,  which  to  that  extent  modifies 
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the  effect  of  section  17,  a  sale  made  with  intent  on  the 
part  of  the  vendor  to  defraud  his  creditors  would  be  abso- 
lutely void,  notwithstanding  the  good  faith  of  the  vendee; 
and  so,  in  order  to  make  the  benefits  of  section  21  available 
to  him,  he  must  have  been  ignorant,  both  actually  and  per- 
missibly, of  the  fraudulent  intent  and  purpose  of  his 
vendor. 

The  error  in  the  giving  of  the  instructions  above  referred 
to  on  the  part  of  the  plaintiff  was  not  cured  by  the  giving 
of  instructions  4,  5,  and  6,  as  asked  for  by  the  defendant, 
where  the  law  is  probably  correctly  stated.  For  the  only 
efiect  of  said  instructions,  together  with  those  before 
given,  was  to  present  two  inconsistent  and  conflicting 
rules  of  law  to  the  jury  without  any  rule  or  guide  to 
enable  them  to  distinguish  the  right  from  the  wrong 
one.  Instruction  No.  3,  asked  for  by  the  defendant, 
fairly  presents  the  law  of  the  case  and  should  have  been 
given  without  modification.  As  modified  by  the  court  and 
given,  it  was  erroneous.  While  the  main  question  involved 
in  the  case  was  one  of  fact  for  the  jury,  yet  to  give  their 
finding  force  and  effect  upon  the  rights  of  the  parties  they 
must  have  been  properly  instructed  in  the  law  of  the  case. 
Such  not  having  been  done,  the  verdict  cannot  be  sustained. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Bevebsed  akd  bemanded. 
The  other  judges  concur. 
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Abchie  G.  Brooks,  by  his  next  friend,  Elizabeth 
Brooks,  plaintiff  in  error,  v.  The  Lincoln 
Street    Railway    Company,    defendant    in 

ERROR. 

1.  Street  Railway:    tbayel  along  public  highway:    req- 

LiGENCS.  It  is  not  Degligenoeper  aeto  trayel  along  a  public 
highway  by  the  side  of  a  street  railway  track  on  which  a  car  is. 
moving  in  the  same  direction  as  the  party  traveling,  nnlesa 
such  party  places  himself  in  snch  position  as  to  be  mn  over  or 
i^jared  by  such  street  car. 

2.    :    DUTIES  OF  CAB  DBiYEBa    The  driver  of  a  horse  CST  QD  % 

street  railway,  in  driving  horses  attached  to  each  car,  mast  sit  or 
stand  on  the  front  platform  or  place  provided  for  him,  must  main« 
tain  control  of  the  horses  and  car,  and  exercise  a  reasonable  de« 
gree  of  care  and  watchfulness  to  prevent  collisions  and  injniy 
to  persons  crossing  or  traveling  on  or  over  snch  stieet. 

Error  to  the  district  court  for  Lancaster  oountj.  Tried 
below  before  Chapman,  J. 

J,  L.  OaJdwell  and  J.  W.  Lansing,  for  plaintiff  in  error^ 
cited :  Shea  v.  Portrero  and  B.  V.  E.  R.  Cb.,  44  Cal.,  414. 
Hugan-  v.  Eighth  Avenx^e  R.  E.,  15  N.  Y,,  380.  Omaha 
Horse  Raibray  Co.  v.  DoolitUe,  7  Neb.,  481.  Barker  v^ 
R.  K,  4  Daly,  274.    (Mzens  v.  Horse  R.  R.,  6  Stewart,  267. 

Edward  P.  Holmes,  for  defendant  in  error,  cited :  Lang^ 
hoffv.  Milwaukee,  etc.,  R.  R.  Co.,  23  Wis.,  43.  Murdoch 
V.  Finney,  21  Mo,  138.  Downey  v.  Hendrie,  46  Mich.^ 
498.  Henvniingway  v.  Pov^cher,  98  N.  Y.,  281*  Kussd  v^ 
Jzevor,  2  Bradwell,  245. 

Maxwell,  J, 

This  is  an  action  to  recover  damages  sustained  by  the 
plaintiff  through  the  allied  Diligence  of  the  defendant 
The  plaintiff  alleges  in  his  petition,  '^That  plaintiff  is 
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an  infant  under  twenty-one  years  of  age  and  that  this 
action  is  brought  by  his  next  friend,  Elizabeth  Brooks,  for 
his  benefit;  that  the  defendant  on  February  19,  1886,  was 
a  corporation  duly  organized  under  the  laws  of  this  state 
and  the  owner  of  a  street  railroad  line  with  its  cars  nin- 
ning  thereon,  and  which  cars  were  drawn  by  horses  on 
and  through  O  street,  from  Tenth  street  to  Twenty-seventh 
street,  in  the  city  of  Lincoln,  Lancaster  county,  Nebraska, 
and  that  on  said  19th  day  of  February  the  said  plaintiff  was 
traveling  on  horseback  east  along  said  O  street,  the  same 
being  a  public  highway  open  and  free  to  all  persons  to  pass 
and  repass  at  their  own  free  will  and  pleasure;  that  at 
about  nine  o'clock  on  the  evening  of  said  19th  of  February, 
while  plaintiff  was  thus  traveling  on  said  O  street,  ne 
overtook  one  of  defendant's  cars,  which  was  then  drawn  by 
horses  and  in  charge  of  one  James  Kelley,  an  agent  and 
servant  of  defendant;  that  said  car  was  moving  so  slowly 
that  the  horse  on  which  plaintiff  was  riding  walked  by  and 
past  defendant's  car  and  horses,  and  when  but  a  few  feet 
in  front  of  the  team  attached  to  said  car  plaintiff's  horse 
stumbled  and  fell  and  plaintiff  was  thrown  to  the  ground 
between  the  tracks  or  rails  of  defendant's  car  line,  imme- 
diately in  front  of  defendant's  horses,  without  any  fault  or 
negligence  on  his  part ;  that  plaintiff  uttered  a  loud  outcry 
and  attempted  to  get  up,  but  was  struck  by  defendant's 
car  and  caught  by  the  brakes,  machinery,  and  projections 
thereof,  and  was  rolled,  crushed,  and  dragged  under  said 
car  about  forty  or  fifty  yards,  and  was  stripped  of  his 
clothing,  and  was  run  upon  and  over  by  defendant's  car, 
bruising  and  wounding  plaintiff's  legs,  arms,  body,  and 
face,  and  rendering  him  sick,  sore,  and  lame,  and  causing 
him  to  suffer  severe  bodily  pain  and  anguish,  and  leaving 
him  unable  to  pursue  his  ordinary  work  as  telegraph 
operator  and  linesman,  or  any  work  whatever,  so  that  he 
has  been  and  will  be  obliged  (o  expend  large  sums  of 
money,  to-wit,  two  hundred  dollars  for  medical  aid  and 
62 
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medicines,  nursing,  and  care,  to  be  relieved  of  the  conse- 
quent pain  and  suffering;  that  said  accident  and  injuries 
were  caused  wholly  and  solely  by  the  culpable  and  inex- 
cusable negligence  of  the  defendant,  its  agents,  and  servants, 
in  not  attempting  to  stay  said  car  or  direct  or  stop  the 
liorses  attached  to  the  same  or  apply  the  brakes  to  said  car, 
and  in  absolutely  refusing  and  n^Iecting  to  do  any  act 
whatever  to  avoid  or  lessen  said  accident  and  injuries ;  that 
no  act  on  the  part  of  the  plaintiff  contributed  in  any  degree 
to  produce  or  cause  the  said  accident  and  injuries,  but  the 
same  were  caused  entirely  and  only  by  the  n^ligenoe  of 
defendant,  its  agents,  and  servants." 

The  defendant,  in  its  answer,  in  substance  denies  that 
the  accident  happened  through  fault,  negligence,  or  care- 
lessness on  its  part,  but  solely  from  the  recklessness  and 
carelessness  of  the  plaintiff. 

The  testimony  tends  to  show  that  the  plaintiff  was  a 
telegraph  operator,  the  office  being  at  the  a)rner  of  O  and 
Tenth  streets,  in  the  city  of  Lincoln ;  that  he  resided  with 
his  motlier  at  the  corner  of  Twenty-fourth  and  O  streets,  in 
said  city ;  that  a  little  before  nine  o'clock  at  night  on  the 
19th  of  February,  1886,  he  left  the  telegraph  office  to  go 
home;  that  he  had  a  pony  which  he  was  accustomed  to 
ride  to  and  from  his  home,  and  on  the  night  in  question 
he  rode  east  along  O  street  on  the  north  side  of  the  street 
railway  track;  that  the  street  was  somewhat  rough  and 
the  principal  travel  of  teams  and  wagons  passing  along 
said  street  was  on  the  north  side  of  the  track  and  some 
three  or  four  feet  from  the  same;  the  plaintiff,  in  riding 
along  said  street,  was  on  the  south  side  of  the  usually 
traveled  track  and  about  three  or  four  feet  nortli  of  the 
street  railway.  At  about  the  corner  of  Twenty-third  and 
O  streets  the  plaintiff  overtook  the  street  car  going  east 
He  testifies :  "  I  rode  by  the  car,  my  pony  was  walking, 
and  the  street  car  horses  were  walking  very  slow,  hardly 
moving  it  looked  like  to  me,  and  when  I  had  passed  them, 
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I  guess  about  ten  feet,  my  horse  stepped  into  a  hole,  ap- 
parently, and  fell  south,  throwing  me  on  to  the  track,  over 
onto  the  street  car  track ;  and  it  seemed  to  me  the  horse 
was  not  in  any  hurry  getting  up  and  held  me  there  until 
the  street  car  horses  was  on  each  side  of  me  and  I  couldn't 
get  out,  and  the  car  passed  over  me  and  mangled  me  up 
under  the  car,  and  I  caught  under  the  car  and  dragged  I 
guess  for  fifty  or  a  hundred  feet  on  the  hard  frozen  ground 
in  the  middle  of  the  track,  and  somebody  picked  me  up 
and  took  me  home  or  put  me  in  the  car/' 

This  testimony  is  not  denied  except  as  to  the  distance 
the  plaintiff  was  dragged.  The  testimony  of  Kelleyi  the 
driver,  as  to  the  accident  is  as  follows : 

Q,  Where  were  you  when  you  first  saw  Brooks  on  t^e 
track? 

A.  I  was  on  the  front  platform,  outside  the  door.  I  can 
tell  you  how  the  whole  thing  was,  if  I  can  go  on  word  by 
word, 

Q.     Gro  on  word  by  word  and  tell  how  the  whole  thing 


was 


9 


A.  No.  seven  passed  me  on  the  switch,  and  after  he 
he  got  by  me  I  wanted  to  tell  him  not  to  make  another 
trip  but  to  go  to  the  barn,  that  I  had  made  his  trip,  for 
my  trip  was  an  extra  trip.  I  leaned  around  the  car,  stuck 
my  head  around  the  car  after  he  had  got  past  me  quite 
aways,  and  I  whistled  to  make  him  stop.  I  forgot  to  tell 
him  when  he  passed  me,  and  while  leaning  around  there 
whistling  and  trying  to  make  him  stop  I  saw  a  horse  and 
man  coming  towards  me,  coming  from  the  west ;  whenr  I 
whistled  I  thought  I  heard  this  man  that  was  on  horseback 
whistle  and  try  to  make  him  stop;  when  I  saw  that  I 
couldn't  make  him  stop  I  tied  my  lines  to  the  front  dash,  I 
stepped  in  the  car,  closed  the  door,  and  fixed  a  poultice  that 
was  on  my  neck,  pulled  it  up  and  fixed  it ;  it  was  on  a  boil 
on  my  neck.  I  .saw  the  old  lady  that  was  on  the  car  look 
out,  when  it  attracted  my  attention,  and  I  looked  out,  and 
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saw  a  man  going  hj  on  horiseback.  I  stepped  out  on  the 
front  platform,  turned  my  back  to  the  north,  picked  my 
lines  up  off  the  dash,  straightened  up.  Just  then  I  saw 
this  man's  pony  slip.  His  pony  fell  about  half  way,  just 
stepped  to  the  side  and  caught  itself,  and  throwed  him  into 
the  center  of  the  track.  That  scared  my  horses  and  they 
stopped  stone  still  before  I  could  catch  the  brake.  The 
car  run  upon  the  horses  and  scared  them,  and  they  gave  a 
lunge,  and  before  I  could  catch  the  brake  the  car  run  upon 
the  horses.  There  was  mud  and  dirt  on  the  brake  shoes. 
When  I  had  my  brake  set  and  throwed  all  my  force  on  it 
the  mare  on  the  left  side  kicked  and  I  had  to  let  the  brake 
go.  When  I  got  the  brake  and  set  it  the  car  was  then 
sliding  from  the  force  the  horses  gave  it.  It  was  then  in 
pretty  good  motion.  The  mare  kicked  again  and  kicked 
the  dash  when  the  car  passed  over  him.  I  stopped  the 
car  as  soon  as  I  could.  I  got  off  the  car  to  where  he  was 
laying  in  the  middle  of  the  track.  He  wasn't  laying,  he 
was  on  his  hands  and  knees.  I  asked  him  what  was  the 
matter,  and  he  says  for  God's  sake,  Kelley,  take  me  to 
mother.  I  asked  him  where  his  home  was,  and  he  pointed 
up  north-east  from  where  he  was,  and  says  up  there.  By 
this  time  Mr.  Barrett,  the  old  man  that  was  in  the  car,  and 
that  man  that  run  the  second  hand  store,  and  a  man  that 
lives  across  the  street,  I  think  in  a  little  red  house,  they 
were  there,  they  helped  me  put  him  on  the  car  and  I  drove 
the  car  up  on  to  the  Antelope  bridge. 

The  witness  then  testifies  that  he  carried  the  plaintiff  to 
the  house  of  his  mother.  On  cross-examination  he  said: 
^^  I  think  his  mother  was  the  first  that  came  to  the  door 
and  she  says,  I  think  these  are  the  words  she  repeated, 
'Oh,  my  Gk)d,  is  the  boy  killed  V  I  did  not  knew  how 
bad  the  boy  was  hurt,  I  said  to  some  one  there  that  was 
going  to  tell  her,  don't  you  tell  her ;  she  asked  me  what 
was  the  matter  with  the  boy,  or  how  did  he  get  hurt,  and 
I  told  her  that  I  did  not  know.  I  did  not  want  to  tell 
her  the  truth  because  she  was  so  badly  excited  then." 
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Q.  Did  you  have  any  further  conversation  with  her  on 
that  night 

A.     Yes,  sir. 

Q.     State  what  it  was? 

A.  I  carried  the  boy  in  and  put  him  on  the  lounge 
and  went  down  to  my  car.  I  left  the  car  just  on  the  other 
side  of  the  Antelope,  put  up  my  lines,  put  on  the  brakes, 
and  I  went  up  to  see  how  the  boy  was.  His  mother  was 
there,  and  his  brother,  Charlie  Brooks ;  his  mother  says 
to  me,  "It  is  all  your  fault."  I  told  her  that  I  could  not 
help  it.  Charlie  Brooks  says  to  me,  "  If  you  had  have 
pulled  up  the  lines,  stopped  the  car,  it  would  never  have 
happened."  "Well,"  I  says,  "that  is  all  right,  Charlie, 
stopping  a  car  is  a  great  deal  different  than  stopping  a 
wagon;  you  can  stop  a  wagon  by  pulling  up  the  lines,  but 
you  can't  stop  a  street  car  that  way."  I  left  the  house, 
went  down  to  the  car,  drove  up  to  the  barn  on  10th  and  A. 

Q.  Did  you  not,  on  February  19th,  1886,  at  Mrs. 
Brooks'  house  in  this  city,  in  the  presence  of  Maggie 
Brooks,  Charlie  Brooks,  Oscar  Chase,  and  a  man  named 
Clussman,  say  in  reply  to  Mrs.  Brooks,  "  Do  you  think  I 
did  it  on  purpose  ?  If  I  had  been  out  by  the  brake  it 
would  not  have  happened.  I  was  inside  talking  to  a  man 
and  did  not  know  it,"  or  in  substance  words  like  these  ? 

A.     No,  I  did  not. 

Q.  State  if  there  is  any  other  thing  or  fact  in  relation 
to  this  accident  that  you  have  not  fully  explained  ? 

A.     This  is  all  I  remember. 

An  effort  was  made  on  behalf  of  the  railway  company 
to  have  the  testimony  of  Kelley,  as  to  his  admissions  to 
Chase  and  others,  stricken  out  and  excluded,  which  was 
overruled. 

The  plaintiff  called  O.  J.  Chase,  who  testified  that 
Kelley,  on  the  night  of  the  injury,  said,  when  interrogated 
as  to  the  cause  of  the  accident :  "  I  was  in  the  car.  If  I 
had  been  outside  I  could  have  warded  this  accident  off." 
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In  this  testimony  Chase  is  corroborated  by  the  mother  of 
the  plaintiff,  and  a  brother  and  sister. 

One  John  H.  Barrett  was  called  as  a  witness  by  the 
railway  company,  who  testified  in  regard  to  the  accident 
as  follows :  "  After  we  passed  the  switch  the  horses  slack- 
ened up  and  the  driver  just  stepped  inside  of  the  car  and 
said  he  had  a  sore  or  something  troubling  him  on 
his  neck,  and  he  unfolded  a  muffler  and  twisted  it  about 
his  neck ;  I  noticed  he  bent  forward  considerably,  and  he 
stood  there  at  the  door ;  all  at  once  he  sprang  out  from 
the  door  on  to  the  platform,  jumped  at  the  brakes,  and 
almost  at  that  moment  there  was  a  jostling  and  I  jumped 
up  and  stepped  out,  and  he  stepped  off  and  ran  around, 
and  I  followed  him  around.  I  supposed  he  was  off  the 
track.  As  I  followed  him  around  I  saw  a  man  lying  on 
the  track  a  little  distance  back,  and  I  ran  to  him  and  he 
was  groaning  badly,  and  said  his  legs  were  both  broken, 
and  within  a  moment  or  two  the  driver  took  hold  around 
his  chest  and  I  took  hold  of  his  legs  and  we  took  him  in 
the  car  and  laid  him  out  on  the  seat." 

There  is  other  testimony  in  the  record  to  which  it  is  un- 
necessary to  refer. 

On  the  trial  of  the  cause  the  court  instructed  the  jury 
as  follows:  "You  are  instructed  that  if  the  injury  com- 
plained of  was  occasioned  by  the  negligence  of  plaintiff  in 
riding  upon  or  along  the  ^ide  of  the  railroad  track  of  the 
defendant,  when  said  horse  car  of  defendant  was  in  motion, 
and  that  plaintiff,  being  thrown  upon  said  Irack  without 
fault  of  defendant,  was  run  over  unavoidably  by  defend- 
ant, and  without  fault  of  defendant  and  its  servants  in 
charge  and  control  of  said  horse  car,  then  your  verdict 
should  be  in  favor  of  the  defendant,  for  if  the  plaintiff  con- 
tributed to  the  accident  by  carelessness  or  negligence,  and 
was  unavoidably  injured  by  defendant  and  its  servants  in 
the  ordinary  course  of  defendant's  business  in  running  and 
operating  said  horse  car,  then  in  such  case  he  could  not 
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recover  against  the  defendant."  This  was -excepted  tu  and 
the  giving  of  the  same  is  now  assigned  for  error. 

It  is  not  negligence  per  se  to  travel  along  a  public  high- 
way by  the  side  of  a  street  railway  track  on  which  a  car  is 
moving  in  the  same  direction  as  the  party  traveling,  unless 
such  party  places  himself  in  such  position  as  to  be  run 
over  or  injured  by  such  street  car.  The  jury  were  loft  to 
infer,  however,  by  the  instruction  given,  that  if  the  injury 
was  occasioned  by  the  plaintiff  riding  along  the  railroad 
track  when  the  car  was  in  motion,  he  could  not  recover. 
The  question  of  negligence  was  onq  of  fact  for  the  jury  to 
determine  from  the  testimony,  and  the  effect  of  the  instruc- 
tion was  practically  to  withdraw  that  question  from  the 
jury.     The  court,  therefore,  erred  in  giving  the  same. 

The  plaintiff  asked  the  court  to  give  the  following  in- 
struction: "The  court  further  instructs  the  jury  that  it 
was  the  duty  and  incumbent  upon  the  driver  of  the  defend- 
ant's car  to  stand  on  the  front  platform,  with  the  lines 
from  the  horses  drawing  the  car  in  his  hands,  and  to  exer- 
cise a  reasonable  degree  of  care  and  watchfulness  to  pre- 
vent all  collisions  and  injury  to  persons  crossing  and  trav- 
eling on  and  over  said  street.  And  if  you  believe  from 
die  evidence  that  the  injury  in  this  case  was  caused  by  the 
want  of  the  driver  remaining  on  the  front  platform,  ceas- 
ing to  have  and  hold  the  lines  in  a  careful  manner,  his 
failure  to  watch  carefully  or  in  any  manner  use  reasonable 
care  to  prevent  the  injury,  and  that  for  any  of  said  reasons 
the  injury  occurred,  then  the  defendants  are  liable,  and  you 
will  find  for  the  plaintiff  and  assess  the  damage  at  such 
sum  as  from  all  the  evidence  you  believe  he  has  sustained, 
unless  you  further  find  from  the  evidence  plaintiff  might 
by  the  exercise  of  ordinary  care  have  avoided  the  conse- 
quences of  defendant's  negligence,"  which  the  court  re- 
fused, to  which  the  plaintiff  excepted. 

This  instruction  should  have  been  given.  It  is  the  duty 
of  the  driver  of  a  street  car  to  sit  or  stand  on  the  front 
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platform,  or  such  place  as  may  be  provided  for  him,  with 
the  lines  of  the  horses  drawing  the  car  in  his  hands,  and  to 
exercise  a  reasonable  degree  of  care  and  watchfulness  to 
prevent  collisions  or  injury  to  persons  traveling  on  said 
street.  A  street  is  a  public  thoroughfare  where  all  may 
pass  and  repass  at  pleasure,  each  having  due  respect  for  the 
rights  and  safety  of  others.  There  is  testimony  from 
which  the  jury -would  have  been  warranted  in  finding  that 
the  driver  was  not  at  his  post  of  duty  when  the  accident 
occurred,  that  he  was  inside  of  the  car,  and  upon  observ- 
ing the  accident  rushed  out  and  endeavored  to  stop  the  car, 
when,  had  he  been  at  his  post,  he  could  have  done  so  before 
the  car  passed  over  the  plaintiflT.  While  a  street  railway 
company  has  a  right  to  operate  its  lines  of  railway  in  the 
streets  of  a  city,  and  to  have  precedence  over  other  vehicles^ 
on  its  right  of  way,  yet  these  rights  must  be  exercised  with 
due  regard  to  the  rights  of  others,  and  not  in  such  a  man- 
ner as  wantonly  or  negligently  to  cause  injury  to  persons 
lawfully  crossing  or  traveling  on  said  street. 

The  judgment  of  the  court  below  having  been  for  the 
defendant,  it  follows  that  such  judgment  must  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  behanded. 

The  other  judges  concur. 
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William  B.  Thorne,  plaintiff  in  error,  v.  Adams 
County,  defendant  in  error. 

1.  County  Treasurer:    dkfault  in  public  funds;    action 

BY  COUNTY.  Where  a  county  treaBnrer  is  in  default  in  respect 
to  the '  county,  state,  school  district,  precinct  bond,  city,  and 
other  funds,  and  his  bond  has  been  canceled  and  bondsmen  dis- 
charged by  a  judgment  of  the  district  <  oart  of  the  proper  connty, 
an  action  Tirill  lie  against  him  in  the  name  of  the  proper  county 
for  all  such  funds  in  respect  to  which  he  is  a  defaulter. 

2.     :    :    .     In  such  case  the  county  proceeds 

under  a  form  analogous  to  that  of  a  trustee  of  an  express  trust, 
in  respect  to  all  of  such  funds  other  than  those  of  the  county 
proper. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

DUworthy  Smith  &  Dilworthy  for  plaintiff  in  error,  cited : 
Sec.  29,  Civil  Code.  Albertson  v.  Statey  9  Neb.,  429. 
Huntci*  V.  OommtasionerSy  10  Ohio  State,  519. 

Charles  H.  Tannery  for  defendant  in  error,  cited :  Sec. 
32,  Civil  Code.  Pomeroy  Remedies,  Sees.  171,  179. 
Peelv.  Elliot,  7  Abb.  Pr.,  433.  AlberUm  v.  StatCy  9  Neb., 
429. 

Cobb,  J. 

There  is  but  one  controversy  presented  by  the  record 
and  briefs  of  counsel  in  this  case,  and  that  is,  whether  in  a 
case  where  a  county  treasurer  has  become  a  defaulter  in 
respect  to  the  several  funds— county,  state,  school  district, 
and  other  funds — which  it  is  his  duty  to  collect  and  pay 
over  to  the  persons  and  corporations  entitled  thereto,  an 
action  can  be  maintained  against  him  for  all  of  said  funds 
for  the  payment  of  which  such  county  treasurer  is  in  de- 
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fault,  by  and  in  the  name  of  the  proper  county.  It  seems 
to  be  admitted  that  where  there  is  a  subsisting  bond  given 
by  such  county  treasurer,  with  securities  in  accordance  with 
the  provisions  of  the  statute,  such  action  may  be  main- 
tained on  such  bond  against  the  county  treasurer  and  his 
securities  for  all  funds  of  which  he  is  in  default.  But  in 
the  case  at  bar  the  action  is  against  the  treasurer  alone 
upon  his  legal  liability. 

Counsel  for  plaintiff  in  error  contend  that  the  plaintiff 
in  the  court  below,  the  county  of  Adams,  can  only  recover 
for  the  county  funds  proper,  which  the  defendant  collected 
and  failed  to  pay  over,  and  tliey  cite  section  29  of  the  code 
in  support  of  that  proposition. 

Section  29  provides  that,  "  Every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  section  thirty-two,"  which  section 
provides  that,  ^^An  executor,  administrator,  guardian, 
trustee  of  an  express  trust,  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  or  a  per- 
son expressly  authorized  by  statute,  may  bring  an  action 
without  joining  with  him  the  person  for  whose  benefit  it 
is  prosecuted.  Officers  may  sue  and  be  sued  in  such  name 
as  is  authorized  by  law,  and  official  bonds  may  be  sued 
upon  the  same  way," 

Counsel  for  defendant  in  error  contend  that  the  case  at 
bar  comes  within  the  exception,  that  the  county  is  the 
trustee  of  an  express  trust  in  respect  to  the  state,  school 
district,  and  other  taxes  than  the  county  taxes,  which  it  is 
the  duty  of  the  county  treasurer  to  collect  and  pay  over  in 
accordance  with  the  several  provisions  of  statute  appli- 
cable thereto. 

While  the  county  holds  a  relation  to  the  state  and  other 
quasi  corporations  in  respect  to  the  levy  and  collection  of 
taxes  somewhat  analogous  to  that  of  trustee  of  an  express 
trust,  I  cannot  conceive  that  it  holds  exactly  that  relation- 
ship, or  that  either  state  or  county,  or  the  powers  and  du- 
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ties  of  either  in  respect  to  the  other^  were  in  the  minds  of 
the  framers  of  the  code  when  they  adopted  the  language  of 
section  thirty-two. 

Ordinarily  the  official  bond  of  the  county  treasurer  not 
only  furnishes  a  security  to  all  persons  and  corporations 
interested,  but  by  its  terms  points  out  who  must  be  the 
plaintiff  in  a  suit  brought  thereon.  As  the  law  provides 
that  a  sufficient  bond  shall  be  taken  in  every  case,  and  does 
not  provide  for  the  cancellation  or  withdrawal  of  such  bond 
until  it  has  served  its  purpose,  in  any  case,  it  is  improbable 
that  any  action  other  than  one  upon  such  bond  was  con- 
templated by  the  legislature.  And  yet,  it  appears  by  the 
record  in  the  case  at  bar  that  the  bonds  given  by  the  de- 
fendant (for  there  were  two  of  them)  were  canceled  by 
judgment  of  the  court  without  their  having  served  the  pur- 
pose for  which  they  were  given.  And  the  defendant  still 
being  in  default  in  res})ect  to  the  state  general  fund,  the 
state  sinking  fund,  the  school  fund,  the  state  university 
fund,  the  state  penitentiary  fund,  the  state  bond  fund,  the 
state  insane  hospital  fund,  the  state  school  land  interest 
fund,  the  state  school  land  lease  fund,  the  Juniata  precinct 
bond  fund,  the  school  district  fund,  the  Denver  precinct 
bond  fund,  the  school  district  l)ond  fund,  the  district  school 
judgment  fund,  the  city  of  Hastings  tax  fund,  the  village 
of  Juniata  tax  fund,  the  fund  levied  against  school  district 
No.  21  to  pay  school  district  No.  42,  and  the  tax  sale  re- 
demption fund,  unless  suit  can  be  maintained  therefor  in 
the  name  of  the  county,  it  is  apparent  that  there  must  be 
numerous  actions  brought  against  the  defendant  or  there 
will  be  a  failure  of  remedy,  and  of  justice. 

If  it  be  conceded  that  an  action  would  He  in  the  name 
of  the  state,  for  the  state  funds,  and  in  the  names,  severally, 
of  the  city  of  Hastings,  and  the  village  of  Juniata  for  the 
funds  due  them,  there  would  remain  the  Juniata  precinct 
bond  fund,  the  school  district  fund,  the  Denver  precinct 
bond  fund,  the  distri(!t  school  judgment  fund,  and  the  fund 


828       SUPREME  COURT  OF  NEBRASKA, 

Thome  v.  Adams  County. 

levied  against  gchool  district  No.  21  to  pay  school  district 
42,  part  or  all  of  which  it  is  believed  can  not  be  collected 
properly  by  any  party  other  than  the  county,  for  the  want 
of  capacity  in  the  real  party  in  interest  to  sue.  It  is  a 
serious  objection  to  the  view  taken  by  counsel  for  plaintiff 
in  error,  that  it  would  entail  the  bringing  of  a  great  mul- 
tiplicity of  actions  with  a  corresponding  increase  of  costs. 
And  I  will  add  that  should  the  example  set  in  the  cases 
shown  in  the  record,  of  canceling  the  bonds  of  the  county 
treasurer  and  discharging  the  securities,  be  followed  in 
other  cases,  and  become  general  throughout  the  state,  and  it 
should  be  held  that  the  state  was  thereby  relegated  to  its 
own  action  to  recover  the  state  taxes,  it  would  entail  an 
amount  of  labor  upon  the  law  officer  of  the  state  not  con- 
templated by  law,  and  which,  added  to  his  other  duties, 
would  become  too  burdensome  for  successful  administra- 
tion. It  may  safely  be  said  not  to  be  the  i)olicy  of  the 
state  to  assume  the  burden  of  such  litigation,  but  that  by 
long  usage,  if  not  by  positive  law,  the  same  has  been  rel- 
^ated  to  the  respective  counties,  by  which,  I  think,  by 
virtue  of  a  power  quite  analogous  to  that  of  a  trustee  of 
an  express  trust,  the  same  may  be  prosecuted. 

I  have  carefully  examined  the  case  of  Albertson  v.  The 
StatCf  9  Neb.,  429,  cited  by  counsel  for  plaintiff  in  error, 
but  do  not  find  it  an  authority  against  the  conclusion 
reached  in  this  case. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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Abatement. 

Question  of  want  of  preliminary  examination  raised  by  plea 

in  abatement.     Cowan  v.  State »  619 

Account  Books. 

1.  Where  entries  in  books  of  acconnt  are  made  by  and  in 
handwriting  of  a  clerk,  sach  clerk,  if  liying  and  within 
reach  of  a  snbposnai  mast  be  produced  and  entries  verified 
by  him,  or  sach  entries  will  not  be  admissible  in  evidence. 
Holland  V.  Commercial  Bank 571 

2.  Erasures;  leaf  torn  out;  book  inadmissible.  Campbell  v, 
HoUand 688 

Action. 

1.  Negligent  construction  of  railway  bridge,  causing  over- 
flow of  river;  action  does  not  lie  until  actual  ii^ury  sus- 
tained.    0.  <&B,  V.  S,  S.  Co.  V8.  Standen 343 

2.  Where  in  an  action  on  an  account  and  set-off  the  testi- 
mony is  nearly  equally  balanced,  the  verdict  will  not  be 
set  aside  as  being  against  the  weight  of  evidence.      Camp 

<jfc  Comptonv.  Sadler 732 

3.  By  county  against  defaulting  treasurer.  Theme  v. 
Adams  County 825 

Agister. 

Lien  for  caring  for  live  stock,  subordinate  to  lien  of  mort- 
gagee.    State  Bank  of  Nebraska  V.  Lowe 70 

Animals. 

Lien  on,  for  keeping,  subordinate  to  previous  chattel  mort- 
gage.   State  Bank  of  Nebraska  V,  Lowe, 68 

Answer. 

1.  Filing,  waves  exceptions  to  overruling  of  special  de- 
murrer.    Singer  Mnfg,  Co,  v,  McAllister  Brothers 359 

2.  Answer  filed  at  any  time  during  answer  day  is  in  time. 
Armstrong  v,  Middlestadt 711 

AppeaL    See  Railroads. 

1.  Lies  from  decision  of  auditor  in  examination  and  adjust- 
ment of  claims  against  state.     Stale  v.  Babcock 39 

2.  Suggestion  of  diminution  of  record.     N,  <St  C,  R.  R,  Co, 

V.  Storer 94 
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3.  Prior  to  amendment  of  Sec.  1011,  Civil  Code,  in  1887, 
transcript  on  api>eal  from  justice  of  the  peace  mnst  have 
)»een  filed  in  district  oonrt  before  second  day  of  next 
term  of  coart,  more  than  thirty  days  having  elapsed  since 
rendition  of  judgment,  or  else  appeal  is  unavailing.    Clapp 

V,  BowTMLnA  Ware 196 

U.  P.  B.  B.  Co.  V.  Maraton '. 721 

4.  From  jnstioe,  lies  in  favor  of  defendant  who  appears  and 
enters  into  agreement  to  continue  cause.    Smith  v.  Borden.  487 

&  Transcript  on  appeal  in  1885  to  be  filed  by  second  day  of 
next  succeeding  term,  and  plain tiflf  bad  twenty  days  there- 
after to  file  petition.    Id 487 

6.  Appellant  ordered  to  give  ftirtber  undertaking  within 
certetn  time;*  fkiled  to  do  so;  appeared  at  subaeqn^t  term 
and  made  showing  that  security  on  first  undertaking  was 
sufficient,  and  asked  furthei^  time  to  file  additional  under- 
taking; time  granted;  Hdd,  No  error.    Bobare  v,  Kendall...  677 

7.  Agreement  between  attorney  and  justice  that  latter  will 
file  transcript,  will  not,  on  his  failure  so  to  do,  relieve  ap- 
pellant from  consequences  of  such  neglect  U.  P.  B.  B. 
Co.  V.  Margton 721 

8.  Where  transcript  is  filed  by  either  party  on  or  before 
thirtieth  day  after  judgment,  courthas  jurisdiction  of  case. 

Id 721 

Appropriations. 

1.  Legislative.  If  not  limited,  extend  to  end  of  first  fiscal 
quarter  after  adjournment  of  regular  session.  Siafe,  ex  reL 
Bullock  Mnfg.  €h.,  v.  Babcock 33 

2.  Sinking  test  well  in  salt  basin.    Id 33 

Assignment  for  Creditors.  See  Cbeditob's  Bill.  Debtor 
AND  Cbeditob. 

1.  Debtor  may  prefer  creditor;  may  give  chattel  mortgage 
to  preferred  creditors,  if  made  in  good  faith  to  secure  bona 
fide  debts;  giving  of  such  mortgage  will  not  constitute  an 
assignment.     Davis  v.  Scott 154 

2.  Rule  laid  down  in  Bonns  v.  Carter,  20  Neb.,  566,  adhered 

to.     Bonnav.  Carter 495 

3.  On  issue  of  fuct  as  to  whether  assignment  or  transfer  of 
property  wns  made  to  hinder,  delay,  or  defraud  creditors, 
it  is  competent,  where  the  assignor,  or  vendor,  is  a  witness, 
to  enquire  of  him  whether  in  making  the  assignment  or 
transfer,  he  intended  to  delay  or  defraud  his  creditors. 
Same  rule  applies  to  cases  when  assignee  or  purchaser  is 
called  as  a  witness.     Campbell  v.  Holland 588 
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Attaohment. 

1.  Proceedings  irregular  and  amendable,  bnt  not  void,  can- 
not be  attacked  col  laterally  by  third  parties.  Connelly  v, 
Edgerton 83 

2.  Levying  several  writs  ;  ofiScer  not  liable  for  excessive 
levy  to  third  parties  in  a  collateral  proceeding.     Id 83 

8.  Decision  of  trial  court  refusing  to  discharge  order  of  at- 
tachment, in  case  stated,  UphM,  Holland  e.  Ommerdal 
Bank 571 

4.  Affidavit  for,  snfflcient  if  it  state  total  amount  of  claim 
sued  on;  not  necessary  to  express  belief  in  justness  of  each 
item  of  claim.    Id 581 

Attorney.    See  Divobck  and  Alimony. 

1.  Under  Sec  1001,  Civil  Code,  may  oonfeas  Judgment  for 
costs.    SlaiUcn  dt  Co,  V,  Spenee 191 

2.  Equity  of  vendor  in  case  stated,  Held,  Superior  to  lien  of 
attorney.     Smith  v.  Mesarwy 753 

Attorney  General. 

Duties  in  prosecution  and  defense  of  state  cases;  official 
boai^s  of  state  officers  canhot  control  attorney  general  in 
management  of  cases.    State  v.  F.^E.  d;  M,  V,  S,  B.  Co....  313 

Auditor.    See  Bonds— Municipal. 

Examination  and  adjustment  of  claims  agoinst  the  state. 
State^  exreL  Jaine8,v,  Babcock , 39 

Bankruptcy. 

Effect  of  dischfirge  in  bankruptcy  in  case  where  there  has 
been  fraudulent  representations  and  concealment  of  in- 
debtedness.    Forbes  V.  Thomas 541 

Bill  of  Exceptions. 

1.  Should  contain  all  the  evidence;  if  it  do  not,  presump- 
tion is  that  finding  of  trial  court  is  correct  Aspintoall  v. 
Sabin 73 

2.  Must  contain  objections  made  to  admission  of  improper 
testimony.     Fager  v.  State 332 

3.  Inability    of  court   reporter  to    prepare;    bill    should 

be  signed  by  j udge  after  time.      Bichards  v.  State 1 45 

4.  Must  contain  affidavits  used  on  hearing  in  trial  court. 

Jd 145 

Ciappv,  Bovman  A  Ware .'. 198 

5.  Not  necessary  to  obtain  review  of  judgment  sustaining 
demurrer  to  petition  in  equity.    Hays  v.  Mereier, 656 

Bonds— Official  and  Statutory.    See  Limitation  of  Ac- 
tion.   Pbincipal  and  Subety. 
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Bonds— MunicipaL 

1.  May  bo  issued  by  cities  of  second  doss  for  sewer  par- 
poses.     State  V,  Babcock ^  614 

2.  Bonds  issued  by  a  county  as  a  donation  to  a  railroad 
company  are  invalid  unless  they  have  endorsed  thereon  a 
certificate,  signed  by  the  secretary  and  auditor  of  state, 
showing  that  they  were  issued  pursuant  to  law.  State  v. 
Roggen 118 

Biirglai*y. 

1.  Where  party  hears  of  intended  crime,  does  not  prevent  it^ 
but  clTects  capture  of  burglar,  this  does  not  affect  guilt  of 
burglar.    State  v.  Sneff. 481 

2.  A  person  promising  to  act  as  accomplice  is  competent 
witness  to  prove  declarations  and  acts  of  party  committing 
the  ofiense.     Id 481 

3.  If  evidence  would  warrant  jury  in  finding  party  guilty, 

it  is  error  for  the  court  to  direct  acquittal.     Id 481 

Cities  of  Metropolitan  Class. 

Appointment  of  board  of  fire  and  police  commissionere  by 
governor  not  repugnant  to  constitution;  appointment  of 
chief  of  police  by  said  board  sustained.  State^  ex  ret,  8im^ 
eral,v.  Seavey 454 

Cities  of  Second  Class. 

Power  to  construct  sewers,  etc.,  carries  authority  to  issue 
sewer  bonds.    State  v,  Babcock, 614 

Claims.    See  Co^tstitutional  Law. 

Commissions  to  Beal  Estate  Agent. 

Where  a  real  estate  broker  brought  action  to  recover  com- 
missions for  a  completed  sale  of  real  estate,  and  testimony 
showed  that  he  had  merely  procured  a  purchaser,  who  af- 
terwards purchased  such  real  estate  from  the  owner,  ffeldy 
That  the  action  was  one  to  recover  upon  a  ^antvm  ftieruU 
— the  value  of  the  services  rendered,  but  as  no  objection 
had  been  made  to  the  testimony,  the  judgment  vfill  be 
sustained.  Held^  Also,  that  a  judgment  awarding  the 
broker  a  less  sum  than  the  commission  upon  a  completed 
sale  will  not  be  set  aside.     Gregg  v,  Loemis 174 

Consideration. 

1.  Mortgage  by  co-surety  to  another  to  secure  him  against 
a  contingent  liability  as  surety  is  not  without  considera- 
tion.    Sparks  V.  Wilson 115 

2.  The  guaranty  of  L.  to  pay  the  note  of  D.,in  consequence 
of  which  one  B.  delivered  certain  personal  property  to  D., 
Eddy  Sufficient  consideration.     Lamb  t>.  Briggs 13& 
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Constitutional  Law. 

1.  Fiscal  year;  legislative  appropriations.    Staiev.  Babcock    33 

2.  Legislatnre  has  do  power  i6  audit  or  adj nst  claims  against 
state;  dnty  of  auditor  and  secretary  of  state.  State  v, 
Baheock ...•    39 

3.  Claims  against  state  mnst  be  examined  by  auditor  and 
approved  by  secretary  of  state  before  warrant  can  be  drawn. 
Stale  V.  Babcock 38 

4.  The  insertion  of  the  words  *'or  damaged"  in  section  21, 
Art.  I.,  was  intended  to  give  a  right  of  recovery  which  did 
not  previously  exist,  and  was  not  intended  to  limit  or 
restrict  any  remedy  previously  existing.     0.  <&  R.  V.  R.  B. 

Co.  V.  Standen 343 

5.  Governor  has  power  to  appoint  board  of  fire  and  police 
commissioners  in  cities  of  metropolitan  class.  State,  ex  rel. 
SimcraJ,  v.  Seavey 464 

6.  Act  of  March,  1855,  defining  boundaries  of  Blackbird 
county,  Held,  Inoperative  and  void  as  being  in  violation  of 
organic  act  of  territory  of  Kebraska.     State,  ex  rel.  Peoples, 

V.  Thayer 413 

7.  Act  of  1837  (Comp.  Stat.,  Ch.  36a)  requiring  registration 
of  voters  in  cities  of  metropolitan  and  first  dass,  Held, 
Void.     State,  ex  rel.  Steams,  V.  Comer 2<i5 

Continuance. 

1.  Under  facts  stated,  Held,  That  district  court  erred  in  not 
granting  continuance.     Newman  v.  State 355 

2.  Counter  affidavits  not  proper.     Id 357 

3.  Discretion  of  court,  not  interfered  with,  unleps  abused. 
Singer  Mnfg.  Co.  v.  McAllister  Bros 369 

4.  Where  affidavit  shows  absence  of  necessary  document, 
it  should  affirmatively  appear  that  diligence  has  been  used 
to  procure  it,  and  that  it  is  probable  it  can  be  had,  in  case 
continuance  isgranted.    Id 369 

Contract. 

1.  Kelative  to  purchase  of  cattle;  case  stated,  and  plnintifif 
allowed  to  rescind  and  recover  back  money  paid.  Dakota 
Stock  Co.  V.  Price : 96 

2.  In  action  of  rescission,  conduct  of  parties  in  reference  to 
subjectr matter  may  be  considered.  Dakota  Stock  Co.  v. 
Price 108 

3.  Verbal  contract  upon  sufficient  consideration,  by  which 
owner  of  personal  property  gives  a  lien  upon  it  is  valid. 
Sparks  v.  Wilson 112 

4.  Action  to  set  aside  contract  in  reference  to  the  handling 
and  investment  of  certain  funds  of  plaintiff;  evidence  ex- 

63 
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a  mined,  and  Held,  Not  to  present  a  case  of  fraad  or  nndne 
infinence.     Holmea  v.  HiU^ 425 

ff.  Verbal  OTidence  inadmisrible  as  to  what  paased  between 
parties  either  befcre  the  written  inatmment  was  made  or 
daring  the  time  of  its  preparation,  so  as  to  add  to  or  snb- 
Iract  from  or  in  any  manner  to  vary  or  qualify  the  written 
eontiaet.  Bnt  after  it  has  been  reduced  to  wiiting,  it  is 
competent  for  the  parties,  at  any  time  before  breach  of  it, 
by  a  new  contract,  not  in  writing,  either  altogether  to 
wai^e,  dissolve,  or  annul  the  former  agreement,  or  in  any 
manner  to  add  to,  or  subtract  fiom,  or  vary  or  qualify  the 
terms  of  it;  which  is  to  be  proved  partly  by  the  written 
agreement  and  partly  by  the  subsequent  verbal  teims.  en- 
grafted upon  what  will  be  thus  left  of  the  written  agree- 
ment.    I  daney  v.  Lindtr 274 

6.  Allegation  of  mistake  or  failure  to  truly  express  terms 
of  contract,  with  prayer  for  its  reformation,  necessary  in 
pleading  as  foundation  for  admission  of  evidence  to  vary 
its  terms.     Id 280 

Corporations— Municipal.    See  Cities. 

Costs. 

1.  Should  be  taxed  separately;  if  not  so  done  supreme 
court  will  remand  for  that  purpose.     Cooper  and  Co*  v. 

HalL '. 171 

Wallaee  v.  Flieaehtnan  i 203 

2.  Motion  to  re-tax  must  be  made  in  trial  court  before  judg- 
ment will  be  reviewed  in  supreme.     Wiltinaon  v.  Carter,,,  166 

Counties. 

1.  Jurisdiction  of  county  board  in  establishment  of  ditches 
and  drains  under  Cb.  89,  Comp.  Stat.  County  of  Dakota  v. 
Cheney 437 

3.  Act  of  Ifarch,  1855,  defining  boundaries  of  Blackbird 
county,  ffeldf  Void.     State^  ex  rel,  People9,v,  Thayer„ 413 

3.  Where  an  account  has  been  duly  allowed  against  a 
county  in  a  case  where  the  county  board  has  jurisdiction, 
it  is  the  duty  of  such  board  to  include  the  same  in  its  esti- 
mates of  the  taxes  to  be  levied  for  the  ensuing  year,  and  if 
it  fails  to  do  so  it  may  be  compelled  by  mandamus  to  per- 
form its  duty.    Statey  ex  rel.  Clarke^  v,  Caiher 792 

4.  Ck>unty  may  bring  action  against  defaulting  treasurer 
for  all  funds  in  respect  to  which  he  is  a  de&ulter.    Thome 

V,  Adams  County i t 825 

CourtS'Dlstrlot. 

Terms  of  court,  efifect  of  adjournment  from  first  day  to  sub- 
sequent day,  on  appeals  taken  from  justice  of  peace.  Clapp 
V.  Botoman  dt  Ware 202 
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Coiirt-~Supreine.    . 

1«  In  a  caae  bronght  on  error  to  a  district  court,  to  reyerse 
a  judgment  of  that  oonrt  reTersing  a  judgment  of  a  justice 
of  the  peace,  and  upon  examining  the  petition  in  error  to 
said  justice  of  the  pence  and  the  record  certified  by  him, 
it  appears  that  there  is  reversible  error  assigned,  it  will  be 
presumed  bj  this  court  that  it  was  upon  such  errors  that 
the  judgment  of  the  justice  was  reYersed,  and  not  upon 
other  enors  assigned,  which  an  believed  not  to  be  rever- 
sible.    Stanton  <&  Co,  v,  Spence 191 

2.  Has  jurisdiction  in  mandamus  against  railroad  company 
to  compel  it  to  comply  with  orders  of  state  board  of  trans- 
portation.    State  r.  F,,  E,  dt  M,  V.  B,  B.  Co 316  • 

3.  Motion  to  dismiss  sustained,  no  transcript  having  been 
filed,  although  petition  in  error  was  filed  and  summons 
issued.    Siurtevant  t?.  Wineland 702 

Creditor's  Bill. 

1.  Insolvency  of  grantor  will  not  of  itself  render  conveyance 
to  creditor,  upon  adequate  consideration,  fraudulent  and 
void.     Joiner  v.  Van  AUtyne 172 

2.  Where  insolvent  debtor  has  made  assignment  of  his  prop- 
erty, the  proceeds  of  which  have  been  distributed  among 
creditors,  leaving  a  large  amount  unpaid,  a  creditor's  bill 
filed  by  the  assignee,  or  a  creditor  who  haus  proved  his 
claim,  will  inuro  to  the  benefit  of  all  creditors  who  have 
established  their  claims  against  said  assigned  property. 
Fisher  v,  Herron.    Bogart  v.  Fisher ^  183 

Criminal  Law. 

1.  If  grand  jury  examine  case  against  a  party  bound  over 
to  await  its  action,  and  report  *'no  cause  of  action,"  sub- 
sequent information  by  prosecuting  attorney  for  same 
olfense  on  same  evidence  is  invalid  and  accused  entitled  to 

be  released.    Bichards  v.  State. ^  146 

2.  Whero  charge  in  proli minary  examination  is  substant ially 
the  same  as  that  set  forth  in  information,  plea  of  want  of 
preliminary  examination  unavailing.     Cotoan  v  State 619 

3.  Question  of  want  of  preliminary  examination  should  be 
raised  by  plea  in  abatement.    Id 619 

4.  Where  record  of  indictment  has  been  omitted  or  lost  or 
destroyed,  court  will  receive  secondary  evidence  as  to  the 
essential  facts  stated  in  it  which  conferred  jurisdiction  on 
trial  court.      Fx  parte  Carr 636 

6.  Accomplice  competent  witness  to  prove  declarations  and 
acts  of  party  committing  offense.     State  v,  Snef, 481 

6.  Except  in  eases  where  it  is  necessary  to  show  guilty 
knowledge,  it  is  not  admissible  to  prove  that  at  another 
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time  and  place  accnsed  committed  or  attempted  to  commit 
a  crime  similar  to  that  with  which  he  stands  charged^ 
Cknoan  v.  State 520 

7.  The  court,  in  defining  reasonable  donbt,  said:  ''It  is 
a  doubt  for  having  which  the  jary  can  give  a  reason,  based 
upon  the  testimony.''  Heldy  Erroneoas  and  calculated  to 
mislead,     /d...., 520 

8.  Under  R.  8.,  1866,  where  a  murder  was  alleged  to  have 
I           been  committed  in  county  of  Sioux,  party  accused  of  com- 
mitting same  could   be  indicted  and  tried  in  Cheyenne 
county,  it  being  directly  south  of  Sioux  county.    Ex  parte 
Carr, 53S 

9.  Upon  trial  in  the  district  court,  testimony  was  intro- 
duced tending  to  establish  all  the  material  allegations  of 
the  complaint.  Upon  the  close  of  the  state's  testimony, 
defendant  moved  the  court  that  the  cause  be  dismissed 
and  the  defendant  discharged,  which  motion  was  sustained. 
Held  Error,  there  being  evidence  of  guilt  which  should 
have  been  submitted  to  jury.     State  v,  KeUner 66& 

10.  Evidence  in  case  of  complaint  for  keeping  false  weights. 

Id 668 

11.  Evidence  in  case  of  obtaining  property  by  false  pretenses. 
Prehm  v.  StaU era 

Damages. 

1.  Measure  of,  caused  by  obstructing  water  course  and  caus- 
ing injury  to  adjacent  land — stated.    Steufart  v.  Schneider,  290 

2.  Continuing  nuisance:  damages  limited  to  what  may 
have  accrued  before  action  brought.     0. 4t  B,  F.  R,  R,  Co, 

V.  Slanden ^  343 

3.  False  representations  in  sale  of  real  estate:  measuro  of 
damages  is  difference  in  value  between  property  as  repre- 
sented and  as  it  actually  is.     Woolman  v.  Wiritibaugh^ 490 

4.  Measure  of  in  case  of  fraudulent  representations  and  con- 
cealment of  indebtedness  in  case  stated.     Forbes  v,  ThomaM^  541 

5.  Action  on  note;  satisfaction  by  conveyance  of  property; 
defect  of  title;  measure  of  damages  is  amount  of  incum- 
brances or  value  of  property.     Dctonie  v.  Ladd^ 531 

6.  Setting  out  prairie  fire;  negligence  question  for  jury. 
Powers  V.  Oraig 621 

7.  In  cases  of  slander.    Brooks  v,  Duteher 644 

Debtor  and  Creditor. 

Creditor  may  obtain  from  failing  debtor  payment  of  his 
claim ,  provided  he  acta  in  good  faith  and  receives  no  more 
than  sufficient  to  satisfy  the  debt.     BatkeU  v,  Grtmes. sas 
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Deed. 

1.  Where  the  evidenoe  as  to  the  delivery  of  a  deed  is  con- 
flicting and  nearly  eqaally  balanced,  and  the  court  below 
found  in  favor  of  delivery,  each  finding  will  not  be  set 
aside  as  being  against  the  weight  of  evidence.  Smith  v. 
Mesarvey 756 

2.  Where  a  vendor  had  executed  a  bond  for  a  deed,  two- 
thirds  of  the  purchase  money  being  still  unpaid,  and  after- 
wards delivered  a  deed  to  an  attorney  upon  his  assurance 
that  if  the  deed  was  -  delivered  to  the  grantee,  he  would 
either  pay  or  secure  the  purchase  price  to  said  vendor, 
HMy  That  as  the  vendor,  prior  to  the  delivery  of  the  deed, 
had  a  lien  upon  the  premises  for  the  unpaid  purchase 
money,  which  lien  was  divested  by  the  absolute  delivery 
of  the  deed  by  the  attorney  to  the  grantee,  that  therefore 
the  equity  of  the  vendor  was  superior  to  that  of  the  attor- 
ney for  services  rendered  the  grantee,  and  a  mortgage 
taken  by  such  attorney  to  secure  his  fees  would  be  i>ost- 
poned  to  the  claim  of  the  vendor  for  the  unpaid  purchase 
money.     Id 756 

Deflnitions. 

1.  Word  •* all"  includes  the  whole.     State  v.  Bdbcock 37 

2.  "Sufficient''  means  reasonable  in  contract  referring  to 
"sufficient  time."     Sandwich  Mnfg,  Co,  v,  Feary 67 

3.  "Keeping"  as  used  in  chattel  mortgage  means  keeping 
the  property  after  taking  by  mortgagee  and  pending  its 
advertisement  and  sale.     State  Bank  of  N^aska  v.  Lowe,,,    72 

4.  ^'School."     Omaha  Medical  Coileffe  V,  BusJi 453 

Delivery.    See  Deed. 

Demurrer. 

Lies,  if  face  of  petition  shows  action  barred.  Merriam  v, 
MiUer 218 

Depositions. 

May  be  taken  by  notary  in  office  of  attorney  interested  in 
taking.     Singer  Mnfg,  Co.  v,  McAllister  Bros 359 

Discretion  of  Court. 

Trial  of  causes.     Conndlv,  Chambers 305 

In  questioning  witnesses  at  nisi  prius,    Fager  v.  State 332 

Dismissal  of  Action. 

1.  Under  section  430  of  code  plaintiff  cannot  as  a  matter  of 
right  dismiss  action  after  final  submission.     State  v.  Scott  628 

2.  Where  a  cause  was  submitted  to  supreme  court  on  de- 
murrer to  petition  and  a  decision  rendei-ed  sustaining  de- 
murrer, but  no  opinion  filed,  and  aflerwards  and  before 
the  preparation  of  opinion  plaintiff  attempted  to  dismiss 
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the  action,  to  which  defendaDt  objected,  Hdd^  That  attempt 
to  diBmisa  was  unavailing,  and  that  the  canse  having 
been  finally  aabmitted  final  judgment  in  the  case  would  be 
rendered.     Id 628 

Ditohes  and  Drains.    See  Swamp  Lakds. 

Divorce  and  Alimony. 

1.  Fraudulent  settlement  of  case  by  parties  whereby  attor- 
ney is  deprived  of  his  lien  for  fees  set  aside  and  amount 
found  due  ordered  paid  in  court  by  defendant.  Aapimcall 
v.Sabin 74 

2.  Original  plain tifif  not  necessary  party  to  motion  by  at- 
torney to  set  aside  settlement  of  case  on  ground  of  fraud. 

Id 74 

lyeotment. 

In  case  stated,  Held,  That  plaintifi*  had  not  shown  title  to 
land  in  question,  and  judgment  affirmed.  Methodist  l^rat- 
utant  Churchv,  Johnaon 16S 

Bleotions. 

Registration  law  (Comp.  Stat.,  Ch.  26a)  passed  in  1887,  Hdd, 
'     Void,    State,  ex  reL  SteamBy  V,  Comer. 26& 

Bminent  Domain. 

Right  of,  can  not  be  exercised  by  foreign  corporation  unless 
(Hrganiaed  under  the  laws  of  this  state.    8taU  «.  BooU., 628 

Error. 

Must  be  prejudicial.     Pollard  v.  Turner 368 

Brooks  V,  Dutcher 644 

EfltoppeL 

Mortgagor  of  live  stock  estopped  to  reclaim  stock  from  one 
vrith  whom  he  has  contracted  for  their  feed  and  care  until 
he  has  paid  or  tendered  pay  therefor;  and  mortgagee 
equally  estopped  if  in  privity  with  mortgagor.  State  Bank 
of  Nebraska  v.  Lowe ^ 72 

Evidence. 

1.  Testimony  of  expert  as  to  value  of  property  not  inadmis- 
sible because  he  has  not  seen  it  since  about  a  month  prior 
to  time  when  value  was  to  be  established;  it  being  shown 
by  other  testimony  that  the  property  was  in  substantially 

the  same  condition  at  both  periods  of  time.    Oonnettp  o. 
Edgerton 82 

2.  Testimony  of  expert  as  to  value  of  property,  baaed  upon 
what  he  would  give  for  it,  properly  admitted,  though  un- 
explained might  tend  to  diminish  the  weight  of  his  testi- 
mony.    Connet  y  V,  Edgerton^ 8& 
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3.  Account  boolu.    Pollard  v.  Turner 366 

Hollandt  v.  Commercial  Bank 571 

Campbell  r.  HoOand. 58S 

4.  Admission  of  articles  of  incorporation  of  bank,  in  case 
stated,  Held^  Proper.     Holland  v.  Commercial  Bank^ 671 

5.  Declaration  of  vendor  in  <»8e  stated.   Campbell  v,  Holland  567 
Intent  in  cases  of  fraud.     Id<. 588 

6.  In  action  by  pajee  against  guarantor  of  note.  Lamb  v, 
Briggs^ 139 

7.  Admission  of  part  of  stipulation  of  facts,  without  admit- 
ting entire  stipulation,  not  error  in  case  stated.  FfOlard  v. 
Turner^ 369 

8.  Presumption  as  to  Terdict    Cooper  A  Co.  v.  HaJU 168 

9.  Presumption  that  plaintiff  assents  to  judgment  confessed 
by  defendant  before  justice  of  peace.  Flanagan  v.  Conti- 
nental Insurance  Co 235 

10.  In  cases  of  rape.     Fager  v.  State 332 

11.  Admission  of  improper  testimony  must  be  objected  to 

at  the  time.     Id 33*2 

12.  Action  for  work  and  labor;  burden  of  proof  on  plaintiff. 
DritcoU  ff.  Troughton 265 

13.  Burden  of  proof  on  defendant  admitting  purchase,  but 
alleging  failure  of  warranty.    Cooper  A  Co.  v.  Halt 169 

14.  In  case  stated  examined  and  Hetd^  Not  to  present  a 
case  of  fraud  or  undue  influence.     Holmea  v.  Hill 425 

15.  General  reputation  of  a  party  to  an  action  cannot  be 
established  by  the  proof  of  specific  acts.     Dorsey  v.  Clapp..  564 
Brooks  V,  Dutcher 644 

16.  In  cases  of  malicious  prosecution.     Dorsey  v.  Clapp 564 

17.  In  cases  of  slander.    Brooks  v,  Dutcher 644 

16.     In  case  where  general  reputation  of  party  for  chastity 

is  involved.     Id 644 

19.  Whenever  part  of  conversation  is  drawn  from  witness 
adverse  party  may  examine  as  to  whole  of  conversation. 
Campbell  v,  Holland 688 

20.  Plaintiff  was  cross-examined  as  to  source  from  which 
he  derived  money  used  in  purchase  of  property  in  litiga- 
tion, and  having  answered  that  a  certain  portion  of  it  had 
been  received  by  him  in  payment  of  a  loan  previously 
made  to  his  father,  an  attempt  being  made,  as  well  in  his 
further  cross-examination  as  otherwise,  to  discredit  his 
statement  in  this  behalf,  he  was  permitted  to  testify  in  re- 
buttal as  to  where  he  obtained  the  funds  out  of  which 
said  loan  was  made,    ^e^d.  No  error.     Id 568 

21.  Parol,  admissible  to  show  that  date  following  entry  of 
judgment  relates  to  the  time  of  sucli  entry  on  the  docket. 
Wilkinson  v.  Carter 186 
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22.  Parol,  admissible  to  explain  writing  on  draft.  CoT' 
idyouv,  Maben: 697 

23.  A  witness  on  his  ezamination-in-cfaief,  or  re-examina- 
tion by  the  party  calling  him,  when  on  account  of  his  pos- 
sessing special  knowledge,  skill,  or  experience,  is  per- 
mitted to  give  his  opinions  or  judgment  on  a  question  of 
quality  or  values,  if  he  is  permitted  to  give  the  source  of 
his  special  knowledge,  experience,  or  skill,  it  will  be  con- 
fined to  general  statements.  And  when  he  is  permitted 
to  narrate  the  facts  and  circumstances  of  a  special  trans- 
action, outside  of  the  case  on  trial,  for  the  purpose  of  en- 
abling the  jury  to  compare  the  facts  and  results  of  such 
transaction  with  those  of  the  case  on  trial,  and  in  that 
manner  impress  them  with  the  soundness  of  his  opinion 

or  j  udgment ;  Heldj  Error.     Bollman  v,  Lucas 796 

Exemption. 

1.  The  wages  of  a  laborer^who  is  the  head  of  a  family — 
earned  within  sixty  days  prior  to  the  service  of  garnishee 
process,  are  not  liable  to  garnishment  in  the  hands  of  his 
employer  for  the  satisfaction  of  a  debt  for  the  wages  of 
another  laborer.     Snyder  v,  Brune 189 

2.  Property  used  by  Omaha  Medical  Ck>llege  exempt  from 
taxation.     Omaha  Medical  College  v.  Bush 449 

3.  Money  which  is  absolutely  exempt,  such  as  the  wages  of 
laborers  who  are  heads  of  families,  for  sixty  days,  not  sub- 
ject to  fraudulent  alienation,  and  the  fact  that  such  wages 
are  exempt  is  a  complete  defense  to  any  proceeding  to  ap- 
ply them  to  the  payment  of  a  judgment  against  the  debtor. 
U.P.  B,  B.  Co.  V,  Smersh 751 

4.  Pleading  in  garnishment.     Id 751 

False  Imprisonment. 

Petition  in  action  against  sheriff  examined  and  ffeld,  Good. 
Berrer  v.  Moorhead 687 

False  Pretenses. 

1.  Information  filed  for  obtaining  personal  property  of 
another  by  false  pretenses,  which  pretenses  were  alleged 
to  be  the  representation  that  "five  certain  worthless  drafts 
were  each  worth  the  sum  of  1100,"  etc  Upon  trial  the 
instrument  was  introduced  in  evidence  and  admitted. 
This  instrament  was  not  a  draft,  its  character  being  shown 
by  copy  set  out  in  opinion.  It  was  held  to  have  been 
improperly  admitted,  and  that  there  was  a  variance  be- 
tween the  allegation  of  the  information  and  the  proof 
Prehm  v.  State 673 

2.  Where  information  for  obtaining  money  by  false  pre- 
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tenses  alleges  that,  **bj  reason  of  the  false  pretenses/* 
accused  obtained  the  money,  the  words  of  the  statute  be- 
ing, **  by  false  pretense,"  Held,  The  allegation  was  suf- 
ficient    Cowan  V.  State, 519 

3.  Where  money  was  obtained  from  bank,  note  and  mort- 
gage given  to  secure  same  are  sufficient  evidence  to  prove 

defado  existence  of  bank.     Cowan  v.  State 520 

Holland  v.  Commercial  Bank 571 

Palse  Bepresentation. 

In  sale  of  real  estate;  dnty  of  court  to  instruct  jury  as  to 
particular  damages;  measure  of  damages.  Woolman  v. 
Wirtibaugh 490 

Palse  Weights  and  Measures. 

Complaint  for  reporting  false  weights,  etc;  evidence  ex- 
amined and  held  admissible.     State  v,  Kellner 668 

Fiscal  Year. 

Commences  on  the  first  day  of  December.  State,  ex  rel  Bul- 
lock Mnfg.  Co.j  v.  Babeock 33 

Poroible  Entry  and  Detention. 

1.  Action  does  not  lie  if  party  is  in  possession  of  real  estate 
under  contract  of  purchase.     Worthington  v.  Woods 230 

2.  Sufficient  to  sustain  charge  that  party  unlawfully  in 
possession  refuses  to  vacate  premises  on  lawful  notice  so  to 
do.     Esterbrookv,  Haieroih 281 

3.  Notice  to  quit,  dated  and  served  on  tenant  thirteen  days 
or  more  before  termination  of  lease,  and  while  it  was  in 
full  force  and  efiect,  by  terms  of  which  notice  tenant  was 
required  to  quit,  surrender,  and  deliver  up  possession 
forthwith;  ^e^  Insufficient     Connellv,  Ckamhera 302 

Fraud. 

1.  Question  of  intent  one  of  fact.     Connelly  v.  Edgerton 82 

Davis  V.  Scott 154 

2.  Facts  stated  in  a  case  involving  purchase  of  property  by 
plaintifi'^s  agent,  fraudulent  transfer,  etc.;  testimony  con- 
fiicting;  decree  of  district  court  in  favor  of  defendants 
affirmed.     Holmes  v.  Shimer 207 

3.  A  good  defense  to  action  on  foreign  judgment  if  properly 
pleaded.     Keder  v.  Elsion 310 

4.  Allegations  of,  in  case  stated.  Held,  Not  sustained  by 
the  evidence.     Holmes  v.  Hill 425 

5.  Insolvency  of  mort<gagor,  although  a  circumstance  which 
may  be  taken,  together  with  other  facts,  to  show  a  fraud- 
ulent design  in  disposing  of  property,  is  not  of  itself  suf- 
ficient to  establish  it.     Bothellv.  Grimes 526 

6.  Fraudulent  representations  and    concealment  in  case 
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stated;  effect  of  discharge  in  bankruptcy  stated; 

of  damages;  error  without  prejudice;  limitatioD  of  action. 

Forbes  v.  Thomas ^  541 

7.  Evidence  of  assignor,  vendor,  assignee,  or  pnrchaaer,  ad- 
missible to  show  intent.     Campbell  v»  Holland 588 

8.  To  avoid  a  sale  on  the  ground  that  it  is  fraudnlent  as  to 
creditors,  the  purchaser  must  have  knowledge  of  the  fraud- 
ulent purpose  of  the  seller,  or  have  noUoe  of  such  Acts 
tending  to  show  a  fraudulent  purpose  as  would  put  a  man 

of  ordinary  prudence  on  inquiry.     BoUman  v,  Lucas «  796 

Fraudulent  Transfer  of  Property. 

Transactions  between  relatives,  whereby  property  is  trans- 
ferred from  one  to  another  in  payment  of  an  alleged  past 
due  indebtedness,  by  reason  of  which  creditors  are  de- 
prived of  their  just  dues,  will  be  scrutinized  very  closely, 
and  the  bona  fides  of  such  transaction  must  be  clearly  es- 
tablished.    Fisher  V.  HerroH,     Bogart  v.  Fisher 18S 

Oarnishment. 

1.  While  an  order  made  by  a  court  in  a  proceeding  in  gar- 
nishment after  judgment  cannot  be  attacked  collaterally, 
yet  the  garnishee  afterwards  may  set  up  facts  showing  the 
amount  owing  by  such  garnishee  to  the  debtor  to  be  exempt 
from  attachment  or  execution.  U.  P.  S.  B,  Co.  v. 
Smersh 751 

2.  While  the  statute  in  proceedings  in  garnishment  after 
judgment  does  not  require  notice  to  be  given  to  the 
judgment  debtor,  yet  the  courts  have  power  to  require 
such  notice  to  be  given  before  the  garnishee  files  his 
answer,  in  order  that  the  debtor  may  protect  his  rights, 
and  if  the  money  or  property  is  exempt,  have  an  opportn- 
nity  to  plead  the  exemption.    Jd 751 

Ouaranty. 

1.  Where  one  L.  guaranteed  the  note  of  D..  in  consequence 
of  which  one  B.  delivered  certain  personal  property  to  D., 
Held,  A  sufficient  consideration  for  the  guaranty.  Lamb  v. 
Briggs 139 

2.  Guarantor  who  testified  in  an  action  on  note  by  payee 
against  maker  may,  in  action  by  payee  against  such  guar- 
antor, be  asked  on  cross-examination,  if  on  former  trial 
he  had  not  testified  to  certain  facts,  stating  them,  and  his 
admission  that  he  so  testified  will  render  it  unnecessary 
to  introduce  proof  of  such  testimony.  But  if  proof  that 
the  witness  so  testified  is  afterwards  introduced,  ordinarily 

it  will  be  error  without  prejudice.    Id 138 

3.  Under  Sec.  295,  Civil  Code,  a  general  verdict  in  favor  of 
a  guarantor  will  not  authorize  a  judgment  against  him 
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based  on  a  special  finding  of  the  jory  that  a  specified  snm 
was  doe  the  payee  from  the  maker  of  the  note,  there 
being  a  dispute  as  to  -v^hether  the  guaranty  of  L.  was 
jointly  with  B.  or  for  the  whole  amount.     Lamb  o.  Briggs.,  139 

Homestead. 

1.  Ck>ntract  to  convey  homestead  entered  into  by  a  wife  in 
her  own  name,  will  not  be  specifically  enforced,  as  the 
statute  requires  the  instrument  of  oonveyance  to  be  signed 
and. acknowledged  by  both  husband  and  wife.  Larson  v. 
Buiis 370 

2.  The  fact  that  the  husband  and  wife  are  not  living 
together  at  the  time  the  contract  was  made,  will  not 
render  her  contract  for  the  conveyance  of  the  homestead 
valid.    Jd 370 

Husband  and  Wife. 

A  contract  between  husband  and  wife,  whereby  he  trans- 
fers his  property  to  her  upon  condition  that  she  will 
assume  his  debts,  and  pay  the  same  oat  of  the  property  re- 
ceived from  him,  and  property  inherited  from  her  father, 
is  valid  as  againet  the  husband.     Brown  v.  Brown 70'.^ 

Information. 

1.  Cannot  be  made  against  one  whose  case  has  been  ex- 
amined by  a  grand  jury,  who  report  ^'no  cause  of 
action,"  and  accused  thereupon  discharged.  Richards  v. 
State 145 

2.  Prosecutor  cannot  delegate  authority  to  another  to  file 
information.    Jd 145 

3.  Must  be  sworn  to  before  magistrate,  and  not  before 
notary  public    Id 145 

4.  In  order  to  authorize  information,  except  against  fugi- 
tives from  justice,  there  must  have  been  a  previous  exami- 
nation based  on  an  accusation  under  oath,  charging  the 
party  with  the  commission  of  a  crime.     Richards  v.  Slate,,  150 

5.  Charging  larceny,  without  alleging  that  crime  was  com- 
mitted within  jurisdiction  of  the  court  in  which  the  infor- 
mation was  filed.  Held,  Insufficient     McCoy  v.  State 418 

Instructions  to  Jury. 

1  MiXSt  be  construed  together,  and  if  when  considered  as  a 
whole  they  properly  state  the  law,  it  is  sufficient.  Camp- 
hen  V,  Holland 588 

2.  When  the  law  applicable  to  the  pleadings  and  evidence 
has  already  been  fully  given  by  instructions  by  the  court 
on  its  own  motion,  it  is  not  error  to  refuse  further  in- 
structions.    Id 588 

3.  General  exceptions  to,  insufficieut.     Brooks  v.  Dutcher.,,  644 
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Internal  Improvements. 

Proposition  to  vote  bonds  in  aid  of,  most  designate  the 
donee;  an  alternative  proposition,  even  if  adopted  by  the 
voters,  is  ineffectnal  to  authorize  issuance  of  bonds. 
State  V,  Roggen 118 

Intervention. 

In  action  on  note  by  indorsee,  indorsor  claiming  to  own  note 
and  entitled  to  proceeds  thereof,  may  intervene  and  assert 
his  rights;  bat  where  such  rights  are  denied,  if  indorsor 
answer  in  another  case  pending  against  him  by  same 
plaintiff  in  another  county,  charging  said  plaintiff  with 
conversion  of  said  note  and  demanding  judgment  thereon, 
he  waives  error  committed  by  the  court  in  denying  his 
right  to  intervene,  and  abandons  his  right  of  review 
thereof  by  the  supreme  court.  Holland  v.  Commercial 
Bank 565 

Judgment 

1.  Defendant  not  served  with  process  appearing  before  jus- 
tice of  peace  and  confessing  judgment,  assent  of  plaintiff 
necessary  to  give  j  ustice  jurisdiction.  Aliter,  where  creditor 
brings  action,  issues  and  serves  process,  as  in  such  case 
assent  of  plaintiff  is  presumed.  Flanagan  v.  Continental 
Insurance  Co 235 

2.  As  to  parties  before  the  court,  and  respecting  a  matter 
within  its  jurisdiction,  a  judgment  without  a  finding  to 
support  it  is  not  void,  but,  at  most,  merely  erroneous,  and 
subject  to  reversal  by  a  suitable  proceeding  in  a  tribunal 
having  authority  to  review  it.     Connelly  v,  Edgeiion 83 

3.  An  order  of  a  district  court  sustaining  a  motion  to  strike 
an  amended  petition  from  the  files  is  not  a  final  order 
from  which  error  may  be  taken  to  the  supreme  court,  in 
the  absence  of  a  judgment.     Welch  v.  Calfionn 166 

4.  Foreign  judgment  duly  authenticated  as  prescribed  by 
law,  where  there  is  jurisdiction,  is  conclusive  as  an  adju- 
dication upon  the  subject-matter  of  the  suit  But  fraud 
perpetrated  in  securing  such  judgment,  and  by  which  it 
was  obtained,  would  be  a  good  defense  to  an  action  thereon 

if  properly  pleaded.     Keeler  v.  Ehton 310 

Judicial  Sale. 

Confirmation  of  sale  in  vacation,  without  notice  given  as  re- 
quired by  section  498,  code,  is  invalid.  Armstrong  v.  Mid- 
dlestadt 711 

Jurisdiction. 

1.     Presumption  in  favor  of  decision.     Aspinwnllv.  Sabin...    73 
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2.  If  existing  for  one  purpose  in  a  case,  it  exists  for  all  par^ 
poses.    N.  <fc  C.  B.  B.  Co.  v.  Storer 9a 

3.  01*  court  to.  perfect  record.     Id 93 

4.  Exists  in  state  court,  in  action  against  national  banks. 
First  National  Bank  v.  Overman 116 

Justice  of  Peace. 

1.  Under  section  1001,  dvil  code,  attorney  has  authority  to 
confess  judgment  for  costs  and  move  to  set  aside  judgment 
taken  by  default.     Stanton  <St  Co,  v.Spenee 191 

2.  Error  for  justice,  having  set  aside  judgment  rendered  by 
default,  and  set  cause  for  trial,  to  refuse  to  proceed  to 
trial,  and  reinstate  judgment,  because  costs  have  not  been 
paid,  or  that  attorney  had  no  authority  to  confess  judg- 
ment for  coste,  etc.    Id 191 

3.  Parol  evidence  admissible  to  show  that  date  following 
entry  of  judgment  relates  to  the  time  of  such  entry  on  the 
docket.     Wilkinson  V.  Carter 18d 

4.  Judgment  by  confession;  effect  on  plaintiff.    Flanagan 

V,  Continental  Insurance  Co 235 

Landlord  and  Tenant.     See  Fobcibx.e  Entry  and  De- 
tention. 

Requirements  of  notice  to  quit.     Connell  v.  Chambers 307 

Larceny. 

1.  Information,  Held,  Insufficient  to  support  verdict  in  not 
alleging  that  crime  was  committed  within  the  jurisdiction 

of  the  court.    McCoy  v.  State 418 

2.  Verdict  not  stating  value  of  property  stolen,  insufficient 
to  sustain  sentence  of  imprisonment  in  penitentiary.  MC' 
Coy  V,  State 418 

Legislature. 

Power  to  appropriate  money.     State  v,  Babcock 37 

Lien.    See  Divorce  and  Alimony. 

On  live  stock  for  keeping  is  subordinate  to  a  previously  exe- 
cuted mortgage  thereon.     State  Bank  of  N^raska  v.  Lowe^    68 
Limitation  of  Actions. 

i.  Statute  runs  for  or  against  school  districts  in  the  same 
manner  as  it  does   for  or  against  individuals.     May  v. 

School  District 205 

2.     Action  on  county  treasurer's  bond  barred  in  ten  years. 

Merriam  v.  Miller^  219.     Alexander  v.  Overton 227 

3:  Contintiing  nuisance;  recovery  of  damages  in  one  action 
not  a  bar  to  recovery  of  damages  thereafter  sustained.  O. 
dB,  V.  B.  B.  Co.  V.  Standen 343 

4.  Facts  stated;  "usual  place  of  residence''  determined 
from  the  facts.    Forbes  v.  Thomas,.,, 542 

5.  On  facts  stated,  Hddy  That  defendant  having  been  in 
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adverse  poesession,  with  title  derived  from  sale  under 
trnst  deed,  for  more  than  ten  yean,  action  was  barred. 
McKetwh  V,  Hawley 693 

Iil7e  Stock. 

Contract  relative  to  sale  of,  considered,  and  rescission  al- 
lowed.    DiMkota  Stock  Co.  v.  Price 96 

Malicious  Prosecution. 

In  an  action  for  malicions  proeecntion  it  was  claimed  by 
defendant,  who  was  a  constable,  that  he  had  sufficient  caose 
for  making  complaint,  charging  plaintiff  with  crime  of 
burglary,  his  information  being  confession  of  a  yonth  whom 
he  had  previously  arrested  for  same  crime,  and  which  con- 
fession was  voiuntarily  given,  and  by  which  he  implicated 
plaintiff  as  being  a  confederate  and  accomplice,  these  facts 
being  testified  to  by  defendant.  On  his  cross-examination 
he  was  asked  if  prior  to  the  confession,  and  while  the  youth 
was  in  custody,  he  did  not,  in  the  hearing  of  the  party 
under  arrest,  tell  another  constable  to  take  him  to  jail  and 
by  the  time  he  had  laid  there  long  enough  he  would  con- 
fess, or  language  to  that  effect.  Objection  was  made,  and 
the  objection  sustained.    Held,  Error.     Dorsey  v.  Clapp,.,^  564 

Mandamus. 

1.  Does  not  lie  against  auditor  for  payment  of  claim  which 
he  has  disallowed.    State  v,  Babcock, 39 

%  Where  railway  company  demurred  to  an  alternative  writ 
requiring  it  to  reduce  its  rates  and  charges  to  conform  to 
an  order  of  the  board  of  transportation,  and  denied  the 
power  of  the  board  to  reduce  such  rates  and  charges,  Hdd^ 
That  the  court  would  determine  the  question  of  the  power  of 
the  board  to  make  the  order  in  question  before  entering  upon 
an  examination  of  the  facts,  and  therefore  would  not  permit 
the  demurrer  to  be  withdrawn.  State  o.  F.^E,iSt  M,  V.  B. 
B.  Co -  313 

3.  Supreme  court  has  jurisdiction  to  issue  writ  against  a 
railroad  neglecting  to  comply  with  orders  of  the  board  of 
transportation  relative  to  charges  and  ratee.     Id 315 

4.  Lies  to  compel  county  board  to  include  an  allowed 
account  in  its  estimate  for  taxes.  State,  ex  rel,  Clarke,  v. 
Gather ^ 792 

Maxims. 

** Nullum  tempua  occurit  legi.''    May  «.  8eh<tol  Dufriet.^...  206 

Mechanic's  Lien. 

1.  Lien  exists  only  by  virtue  of  statute;  statute  liberally 
construed.     White  Lake  Lumber  Co,  v,  Bussetl 126 
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2.  AfSdaTit  describing  improvements  as  situated  on  ^^south- 
west corner"  of  a  specified  lot  and  block,  is  sufficient.     Id.  1S6 

3.  Affidavit  describing  more  land  than  is  subject  to  lien  not 
fatal.    Id 126 

4.  Where  affidavit  alleged  that  lumber  was  sold  to  A.  for 
B.,  the  owner  of  the  property,  and  it  w&s  shown  upon  trial 
to  the  satisfaction  of  the  court  that  material  was  furnished 
for  the  express  purpose  of  making  an  improvement  upon 
the  property  of  B.,  these  facts  will  support  a  finding  that 
the  material  was  sold  upon  a  contract,  to  be  used  in  the 
improvement  named.    Id 126 

5.  Evidence  examined  and  decree  of  court  below,  refusing 
lien,  affirmed.     Wallace  v.  Flieschman 203 

6.  Affidavit  for,  examined  and  Eddf  Sufficient,  ffays  v. 
Mercier 6^)6 

7.  In  case  stated,  mechanic's  lien  held  superior  to  lien  of 
-  vendor    created    by    subsequent    mortgage.      Ansley   v, 

Pasahro 662 

8.  While  owner  of  a  building  is  liable  to  material  men  and 
laborers  under  mechanic's  lien  law,  for  material  furnished 
or  labor  performed  for  a  contractor  on  such  building,  yet, 
as  a  different  rule  prevails  for  asserting  such  lien,  the 
owner  may  plead  as  a  defense  the  fact  that  the  labor  or 
material  was  furnished  to  a  contractor  and  that  no  lien  has 
been  obtained.     Hoaglandv,  Van  Etten 682 

Mortgage— Chattels. 

1.  Properly  executed,  etc.,  is  superior  to  lien  on  stock  for 
their  keeping.    State  Bank  of  Nebraska  v.  Lowe 68 

2.  Verbal  mortgage  is  valid.    Sparks  v,  Wildon 112 

3.  '  On  facts  stated.  Held,  That  a  chattel  mortgage  given  by 
one  co-surety  on  a  note  to  another,  conditioned  that  the 
latter  would  release  his  claim  upon  certain  property  of  the 
principal  in  said  note,  was  not  without  consideration.    Id.  112 

4.  Where  mortgage  is  given  by  one  co-surety  to  another,  to 
secure  him  against  a  contingent  liability  as  surety,  and 
there  is  a  conflict  of  testimony  as  to  the  amount  to  be  se- 
cured, the  question  is  one  of  fact  for  the  jury.    Id 113 

5.  With  possession  and  power  of  sale  is  presumptively 
fraudulent,  yet  may  by  evidence  be  shown  to  have  been 
made  in  good  faith.    Darts  v.  Scott 154 

6.  Construction;  general  rules.    Newlean  ^  Hoard  v,  Oleton,  717 

7.  Mortgagee,  authorized  to  sell  if  he  ''  feels  unsafe  or  inse- 
cure,'' cannot  without  cause  seize  and  sell  property  before 
debt  becomes  due.     Newleand-  Hoard  v.  Oleson 717 
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Mortgage— Beal  Property. 

1.  Id  action  to  have  deed  declared  a  mortgage  to  secure  the 
som  of  $60  debt,  and  $440  to  be  thereafter  advanced,  de- 
fendant answered  admitting  debt,  but  denying  agreement 
for  future  advances,  and  alleging  that  deed  was  intended 
as  a  conveyance  upon  adequate  consideration  consisting  of 
board,  lodging,  and  services  rendered  by  the  defendant  to 
plaintiff,  in  all  of  the  value  of  $700.  EM^  That  proof 
failed  to  establish  such  consideration,  and  the  plaintiff  was 
entitled  to  redeem.     Newman  v.  Edwards. ^  248 

2.  A  new  agreement,  upon  a  sufficient  consideration,  ex- 
tending time  of  payment  of  a  note  and  mortgage  to  a  day 
certain,  has  the  effect,  in  equity,  of  modifying  original 
condition  of  mortgage  to  the  same  extent  as  if  terms  of 
new  agreement  were  incorporated  into  the  condition;  and 
where  it  is  claimed  that  a  default  has  occurred  after  the 
extension  by  which  the  mortgagor  would  be  entitled  to  a 
foreclosure,  such  default  should  be  alleged  in  the  petition 

in  order  to  state  a  cause  of  action.     Ely  v.  Ryan ^  471 

3.  In  case  stated,  Held^  That  evidence  failed  to  establish 
fraudulent  representations  and  failure  of  consideration. 
Brown  v.  Baker .*. 708 

4.  Where  it  is  sought  to  give  the  lien  of  a  junior  mortgage 
precedence  over  the  lien  of  a  senior  mortgage,  the  claim 
must  be  based  either  on  an  agreement  to  that  effect  or  on 

the  superior  equity  of  the  junior  mortgage.     Id 708 

5.  In  an  ordinary  action  to  foreclose  a  mortgage  a  decree  of 
foreclosure  and  sale  should  be  rendered,  yet  where  a  pui^ 
chaser  in  good  faith  under  a  decree  of  foreclosure  of  a  senior 
mortgage  files  a  bill  to  require  a  junior  incumbrancer,  not 
a  party  to  the  action  to  foreclose,  to  redeem,  within  a  day 
to  be  named,  or  be  barred  of  the  ri^ht,  and  it  does  not  ap- 
pear that  the  premises  if  sold  would  satisfy  the  liens  prior 
to  that  of  the  junior  incumbrance,  a  decree  of  strict  foreclo- 
sure may  be  rendered  requiring  such  junior  incumbrancer 
to  redeem  the  prior  incumbrances  within  a  reasonable 
time,  to  be  named  in  the  decree,  or  be  barred  of  the  right 

of  redemption.     Miles  v.  StehJe. 740 

6.  In  an  action  to  foreclose  a  mortgage  given  to  secure  two 
promissory  notes,  each  for  the  sum  of  $250,  with  interest, 
it  appeared  as  a  defense  that  the  notes  were  given  for  an 
alleged  stock  of  goods  having  but  little  or  no  intrinsic 
value  and  salable  only  as  auction  goods,  the  real  value  of 
which  did  not  exceed  $100  dollars.  Held,  That  the  decree 
will  be  reduced  to  $100,  with  interest  from  the  date  of 
sale.    Mussdmanv.  Bradley 784 
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Murder. 

1.  Ingredienta  of  crime  stated:  intent  mnst  be  averred  in 
indictment;  indictment  examined  and  held  insufficient; 
omission  not  cured  by  tbe  ordinary  formal  conclusion. 
Sehaffer  v.  State 567 

2.  Instruction,  copied  from  instruction  numbered  nine  in 
WiUiaiM  V.  The  State,  6  Neb.,  334,  and  printed  therein  at 
page  336,  criticised,  and  the  concluding  words  thereof  held 
unnecessary.    Id 557 

Kational  Banks. 

Action  against,  may  be  brought  in  state  court  having  juris- 
diction in  similar  cases.  This  applies  to  a  penalty  under 
section  5198  of  U.  S.  Revised  Statutes.  First  National  Bank 
V,  Overman 116 

Kegligence. 

1.  In  setting  out  prairie  fire  is  question  for  jury.    Powers 

V,  Craig 621 

2.  Injury  by  street  railway.    Brooks  v.  Lincoln  Street  B^y 

Co 816 

Kegotiable  Inatruments. 

1.  Upon  answer  alleging  alteration  of  guaranty,  Heldj  That 
the  question  must  be  submitted  to  the  jury,  whose  duty  it 
was  to  answer  special  interrogatories  submitted  relative  to 
such  alteration.    LawJb  v.  Briggs^ 138 

2.  Where  a  promissory  note  payable  to  order  is  endorsed  by 
the  payee  and  transferred  to  two  persons,  who  bring  an 
action  thereon  as  *'  H.  &  A.  F.  Randolph,  partners,  etc," 
Held,  1st.  That  the  testimony  tended  to  sustain  the  allega- 
tion of  partnership.  2d.  That  H.  &  A.  F.  Randolph,  being 
the  lawful  holders  of  the  note,  if  not  partners,  could  in 
their  individual  names  maintain  an  action  thereon  as  ^  H. 
&A.  F.  Randolph."     Wolgamood  v.  Bandolph 493 

8.  Action  on  note;  satisfaction  by  conveyance  of  property; 
defect  of  title;  measure  of  damages  is  amount  of  incum- 
brances or  value  of  property.     Doumie  v.  Ladd 531 

4.  Draft  had  written  on  its  face  "  Excepted,"  Held,  A  valid 
acceptance.     Cortdyou  v.  Mdben .- 697 

5.  Parol  evidence  that  such  was  purpose  of  the  indorsement, 
Held,  Admissible.     Id 697 

|>        6.    A  stranger  presented  to  the  bank  of  O.  a  check  purport- 
I  ing  to  be  drawn  by  one  C.  on  the  bank  of  A.  for  $S85. 

The  cashier  of  the  bank  of  O.  compared  the  signature  of 
the  purported  drawer  with  his  genuine  signature  in  a 
book  kept  by  such  cashier,  and  paid  the  check  without  re- 
quiring proof  as  to  the  identity  of  the  person  presenting 
64 
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the  same  or  making  inqniries  in  regard  to  him.  The 
check  was  sent  to  a  bank  in  Lincoln,  and  there  credited  to 
the  bank  at  O.,  and  by  the  Lincoln  bank  sent  to  the  bank 
at  A.,  on  which  it  was  drawn,  and  was  paid  by  snch  bank. 
Seyeral  days  afterwards  it  was  discovered  that  the  check 
was  a  forgery,  and  notice  was  thereupon  given  to  the  bank 
at  Lincoln,  and  also  at  O.  Held^  That  the  bank  at  O.  was 
liable  for  the  amount  received  by  it  on  the  check.  jFVraf 
29atiimal  Bank  V.  State  Bank 769 

Notice. 

Promise  to  act  upon  verbal  notice,  does  not  amount  to 
waiver  of  a  written  one.     Sandvnch  Mnfg.  Co.  r.  /eary.....    66 

Nuisanoe. 

Where  a  nuisance  is  a  continuing  one,  in  consequence  of 
which  damages  are  sustained,  a  recovery  is  limited  to  dam- 
ages which  may  have  accrued  before  the  action  is  brought, 
and  one  action  is  not  a  bar  to  a  second  action  brought  for 
damages  thereafter  sustained.  0.  A  B»  V.  B,  B.  Co.  v» 
Standen 343 

Parties.    See  Divobce  and  Alimony.    Intebtsntion. 

1.  The  real  party  in  interest  under  section  29  of  the  Code 
is  the  person  entitled  to  the  avails  of  the  suit.    HoagUmd 

V,  VanEtten 681 

2.  Mere  assignee  having  no  interest  in  the  result  of  suit, 
bat  who  obtains  an  assignment  upon  a  promise  to  pay 
assignor  amount  he  may  derive  from  the  action,  is  not  the 
real  party  in  interest,  and  cannot  maintain  the  action. 

Id 681 

Partnership. 

1.  Action  for  goods  sold  and  delivered;  preponderance  of 
evidence  showing  existence  of  partnership;  judgment  not 
set   aside   as   against  weight  of  evidence.     Atwood  v. 

Peregojf 238 

Atwood  V,  Kennard,  Motter  dt  Co 246 

2.  Where  firm  is  insolvent,  partnership  property  will  be  ap- 
plied to  imrtnership  debts,  and  creditor  of  member  of 
firm  cannot  be  paid  out  of  partnership  property  to  exclu- 
sion of  creditors  of  firm.     BoiheU  v,  Qrimes 626 

3.  Mortgage  of  partnership  goods,  given  to  secure  sureties 
on  bond  of  member  of  firm  for  fifdthful  performance  of  his 
duties  as  guardian,  not  available  as  against  creditors  of  in- 
solvent firm.    Id 626 

4.  In  an  action  against  a  firm  by  its  firm  name,  the  sum- 
mons may  be  seived  by  a  copy  left  at  its  usual  place  of  do- 
ing business  within  the  county,  with  one  of  the  members, 


INDEX.  851 

or  with  the  clerk  or  general  agent  thereof.  And  where  an 
action  is  properly  brought,  bat  personal  service  cannot  be 
had  upon  any  of  the  above  named  persons,  it  may  be  made 

by  publication.    Bosenbattm  ^  Co,  v.  Hay  den  &  Co 744 

6.  A  partnership  is  a  distinct  entity,  having  its  own  prop- 
erty, debts,  and  credits.  For  the  purpose  for  which  it  was 
created  it  is  a  person,  and  as  such  is  recognized  by  the 

law.     Id 744 

6.  H.  &  Co.  were  doing  business  in  Sed  Willow  county,  and 
an  action  was  brought  against  such  firm  in  that  county, 
and  an  attachment  issued  and  levied  upon  certain  firm 
property.  Service  was  had  by  publication,  and  on  the  day 
set  for  hearing  the  defendant  appeared  and  objected  to  the 
jurisdiction  of  the  court,  for  the  reason  that  the  firm  con- 
sisted of  W.  H.  H.  and  no  other  person,  and  that  since  the 
commencement  of  the  action  he  had  been  a  resident  of 
Adams  county.  Hdd,  That  as  he  had  contracted  the  debts 
in  a  firm  name,  and  thereby  received  the  benefit  to  be  derived 
from  a  partnership  name,  he  could  not  thereby  divest  him- 
self of  the  burdens  incident  thereto,  one  of  which  was  the 
right  to  bring  an  action  in  the  county  in  which  the  alleged 
firm  was  doing  business.  EM^  Also,  that  having  re- 
ceiyed  credit  as  a  firm,  he  was  as  to  creditors  estopped  to 
deny  that  relation.    Bownbaum  &  Co.  v,  Hayden  d:  Co 744 

Payment, 

Evidence  of,  in  case  stated,  considered.  Hammond  v.  JeweU 
A  Co. 363 

Petition. 

1.  In  action  against  constable  and  sureties  on  official  bond, 
HM^  Sufficient  after  verdict.      Hohev,  Halverstadt 421 

2.  In  action  against  sheriff  for  unlawinl  imprisonment, 
HOdf  Sufficient.     Berrerv.  Mowhead 687 

3.  Defective,  may  be  amended.    Id 688 

Pleading. 

1.  Where  an  action  is  brought  by  partiefi  by  the  initials  of 
their  christian  names,  instead  of  the  names,  the  remedy  of 
the  adverse  party  is  by  motion  to  require  the  full  christian 
names  to  be  set  out  in  the  pleading,  and  nnless  such  ob- 
jection is  made  it  will  be  waived.  Walgamood  v.  Ban' 
dolph ; 493 

2.  If  pleading  susceptible  of  amendment,  such  amendment 
should  be  permitted.    Berrer  v.  MoorJtead 688 

Prairie  Fire. 

1.  Question  of  negligence  in  setting  out  is  one  of  &ct  for 
jury.    F&wersv,  Craig 621 
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2.  Facts  stated;  failure  to  barn  or  plow  fire  guards  not  oon- 
tribntory  negligence.    Id ^  621 

Presumption. 

In  favor  of  correctness  of  decision  of  oonrt.  AtpinwaU  «. 
Sahin 7^ 

Principal  and  Surety. 

1.  Where  in  an  action  on  an  indemnifying  bond  signed  by 
three  sureties,  but  not  by  the  principal,  the  petition  alleged 
"  That  said  indemnity  bond  was  executed  and  deliyered 
by  the  said  defendants  for  the  purpose  of  saving  harmless 
the  said  plaintiff  in  the  levy  and  sale  of  the  property  afore- 
said, and  was  delivered  to  the  plaintiff  by  the  Norwegian 
Plow  Company,  with  the  consent  of  the  said  defendants 
for  that  purpose,"  Held^  If  the  allegations  of  the  petition 
were  true  that  the  sureties  had  waived  the  signing  of  the 
bond  by  the  principal.     BoUman  v.  Ptuewalk 761 

2.  Where  an  indemnifying  bond  sigoed  by  three  sureties 
was  voluntarily  given  to  an  officer,  conditioned  that ''if 
the  above  boundeu  Norwegian  Plow  Company  shall  well  and 
truly  save  harmless  and  indemnify  the  said  W.  L.  Both- 
well,  and  any  and  all  persons  assisting  him  in  the  premi- 
ses, from  all  harm,  trouble,  damage,  costs,  suits,  actions, 
judgments,  and  executions  that  shall  or  may  at  any  time 
arise,  come,  or  be  brought  against  him,  them,  or  any  of 
them,  then  this  obligation  to  be  void,"  which  bond  was 
not  signed  by  the  principal,  the  officer  having  sold  the 
goods  and  applied  the  proceeds  on  the  executions,  and 
afterwards  judgment  was  recovered  against  him  fiotr  tha 
value  of  the  goods,  Held,  That  the  obligors  signing  the 
bond  were  liable  thereon.     Id 761 

Proseouting  Attorney.    See  Infobmation. 

Where  appointment  of  a  deputy  prosecuting  attorney  is  chal- 
lenged, and  there  is  no  copy  of  his  appointment,  or  evi- 
dence that  he  took  oath,  or  gave  bond  as  required  by  law, 
the  proof  is  insufficient  to  show  his  appointment  as  deputy. 
Richarda  v.  State 14ft 

Railroads.    See  Stbebt  Railroads. 

1.  Under  the  statute,  as  it  stood  prior  to  the  act  of  March 
31, 1887,  in  order  to  appeal  from  the  asaesament  of  dam- 
ages which  the  owner  of  any  real  estate  had  sustained  by 
the  appropriation  of  his  land  to  the  use  of  any  railroad 
corporation,  it  was  only  necessary  to  file  in  the  office  of  the 
clerk  of  the  district  court  of  the  proper  county,  withia 
sixty  days  after  the  filing  of  the  report  containing  the 
award  of  such  damages  with  the  county  judge,  a  tran- 


INDEX.  853 

script  of  the  condemnation  proceedings  upon  which  sach 
award  of  damages  was  made.    N.  4t  C.  £.  R,  Oo,  v.  Slorer,     90 

12.  A  paper  headed  '^  Transcript,''  hnt  consisting  of  a  certi- 
fied copy  only  of  the  report  of  the  commissioners  ap- 
pointed hy  the  county  jndge  to  assess  the  damages,  etc., 
containing  their  assessment  and  award  of  damages,  Hetd, 
Sufficient  to  give  appellate  court  jurisdiction  of  the  cause. 
Id 90 

3.  A  proposition  submitted  to  the  Yoters  of  a  county  in 
which  it  is  proposed  to  vote  the  bonds  of  such  county  to  a 
railroad  company  must  designate  the  donee.  A  proposi- 
tion in  the  alternative,  to  issue  to  a  certain  corporation 
named,  or  to  another  designated  corporal  ion,  is  ineffectual 
to  authorize  the  issuing  of  bonds,  even  if  adopted  by  the 
legal  voters.     State,  ex  rel.  Oardner,  v,  Roggen 118 

A.  Bonds  issued  by  county  as  a  donation  to,  are  invalid 
unless  they  have  endorsed  thereon,  certificate  of  auditor 
and  secretary  of  state,  showing  that  they  were  issued  pur- 
suant to  law.    Id 118 

-6.  Street  railroads  in  city;  consent  of  electors,  vote  required. 
iSStoto,  ex  rel,  Omaha  Street  Railway  C^.,  v.  BechU 158 

6.  The  act  to  regulate  railroads  and  to  prevent  unjust  dis- 
crimination, approved  March  31,  1887,  provides  that  all 
charges  made  for  services  rendered,  or  to  be  rendered,  by 
any  railway  company  in  this  state,  in  the  transportation 
of  passengers  or  property,  shall  be  reasonable  and  just, 
and  every  unjust  and  unreasonable  charge  for  such  service 
is  prohibited  and  declared  to  be  unlawful;  and  requires 
such  railway  company  to  print  and  keep  for  public  in- 
apection,  schedules  showing  the  rates,  and  fares,  and 
charges,  which  have  been  established  and  are  in  force  at 
the  time  upon  such  railroad.  Held,  That  the  board  of 
transportation  has  authority  to  determine,  in  the  first 
instance,  what  are  just  and  reasonable  charges  for  the  ser- 
vices rendered,  or  to  be  rendered  on  such  railways.    Staie, 

e*  rel.  Board  of  Transportation,  v.  F.,  E,  <&  M,  V.  R.  R.  Co..  314 

7.  The  act  in  question  prohibits  any  preference  or  advan- 
tage to  any  particular  person,  company,  corporation,  or  lo- 
cality on  any  particular  description  of  traffic  in  any  respect, 
or  to  subject  any  particular  person,  company,  firm,  corpor- 
ation, or  locality,  or  any  particular  description  of  traffic  to 
any  prejudice,  or  disadvantage  in  any  respect,  and  places 
the  general  supervision  of  all  railroads  within  the  state  in 
the  board  of  transportation,  and  requires  it  carefully  to  in- 
vestigate any  complaints  made  in  writing,  and  under  oath, 
<x>ncerning  any  unjust  discrimination  against  any  person, 
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firm,  oorporation,  or  locality,  either  in  rates  or  facilities 
famished,  in  order  to  prevent  nignst  discriminations 
against  either  persons  or  places.     Jd 314 

8.  The  word  ''locality/'  mentioned  in  the  statute,  means 
the  territory  unjustly  discriminated  against,  and  may  he  a 
Tillage,  city,  county,  or  portion  of  the  state.     Id 314 

9.  The  power  to  determine  what  is  an  uigust  rate  and 
charge,  and  the  extent  of  the  same,  and  to  preyent  uigust 
discrimination,  carries  with  it  the  power  to  decide  what  is 
a  just  rate  and  charge,  and  authorizes  the  hoard  to  fix  just 
and  reasonahle  rates  and  charges.    Id 314 

10.  The  finding  of  fact  by  the  board  of  transportation,  in 
any  matter  submitted  to  it  under  the  above  statute  for 
determination,  is  prima  facte  evidence  of  the  existence  of 
such  facts,  and  of  the  reasonableness  of  an  order  made  by 
said  board  in  pursuance  thereof.     Id 314 

11.  .  Negligent  construction  of  bridge;  petition  examined 
and  held  sufficient  to  authorize  recovery  of  damages.  0. 
dtB.  r.  B.  £.  Co.  V.  Standen 34a 

12.  Where  a  railway  bridge  is  so  negligently  constmcted 
across  a  river  as  to  form  an  unlawful  obstruction,  and 
become  a  nuisance  by  causing  an  overflow  of  the  river,  no 
right  of  action  accrues  to  a  landowner  until  he  sustains  an 
actual  injury  caused  by  such  unlawful  obstruction—as  by 
the  overflow  of  his  lands.    Id 342 

13.  Failure  of  servants  of  company  to  give  statutory  signals 
at  crossing  when  running  at  a  high  rate  of  speed  and  not 
upon  regular  time,  are  to  be  considered  in  deciding  whether 
such  company  was  guilty  of  negligence,  and  whether  a  per- 
son injured  at  crossing  used  due  care  in  attempting  to 
cross.     0.,  IT,  A  B,  H,  B.  B.  Co,  v,  O'DonneU... 47& 

14.  The  question  as  to  whether  a  person  injured  by  a'paas- 
ing  train  at  a  railroad  crossing  was  guilty  of  negligence 
in  attempting  to  cross  is  usually  a  question  of  fact  to  be 
decided  upon  all  the  circumstances  of  the  case  as  shown  by 
the  evidence.    Id 47& 

15.  Only  railroad  companies  organized  under  the  laws  of 
this  state  have  the  right  to  condemn  right  of  way  across 
lots  owned  by  the  state.    SixUe  «.  SeoU G2^ 

16.  No  foreign  railroad  corporation  doing  business  in  this 
state  can  exercise  the  right  of  eminent  domain  or  have 
power  to  acquire  right  of  way  or  real  estate  for  depot  or 
other  uses  unless  it  organize  as  a  corporation  under  the  laws 

of  this  state.    Id 028 

17.  The  C,  B.  &  Q.  R.  R.  Co.  and  the  L.  &  N.  W.  R.  E. 
Co.  were  joined  as  relators  in  an  application  for  mandamus 
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to  compel  the  proper  authorities  to  condemn  and  convey 
certain  lots  belonging  to  the  state.  Held,  That  the  C, 
B.  &  Q.  R.  R.  Co.^  being  a  foreign  corporation,  was  not 
entitled  to  the  relief,  and  that  as  a  foreign  corporation  ia 
prohibited  from  acquiring  a  right  of  way  or  real  estate  for 
depot  or  other  uses,  therefore  it  cannot  do  indirectly  what 
it  is  prohibited  from  doing  directly.    Id » 028 

18.  The  foreman  of  a  company  of  men  engaged  in  the  bnsi- 
neas  of  repairing  bridges,  water-tanks,  and  telegraph  lines 
on  a  line  of  a  railway,  who  has  power  to  control  and  direct 
the  movements  of  his  men,  will  render  the  company  liable 
for  acts  of  negligence  committed  by  him  in  the  course  of 
his  employment,  whereby  one  of  the  men  under  his  con- 
trol, without  his  &ult,  is  injured.  8.  C.  dt  P.  B>  B.  Cb.  v. 
Smith 776 

19.  A  company  of  men  under  the  control  of  a  foreman  en- 
gaged in  the  business  of  repairing  bridges,  water-tanks, 
and  telegraph  lines  along  a  line  of  railway,  in  going  to 
and  from  their  labor  on  a  hand  car  on  such  railway,  are 
under  the  control  of  such  foreman,  and  his  principal  is 
liable  for  his  negligence  occurring  in  the  course  of  his 
employment.     Id 775 

20.  Instructions  set  out  in  opinion,  Heidi  Properly  given. 

Id 776 

21.  Duties  of  car  drivers  on  street  railways.  Prooib  o.  Lin- 
coln StreH  Ry.  Co 816 

Bape. 

Not  essential  to  conviction  that  prosecutrix  should  be  coi^ 
roborated  by  testimony  of  other  witnesses  as  to  the  par- 
ticular act  constituting  the  offense.  Sufficient  if  she  be 
corroborated  as  to  material  facts  and  circumstances  which 
tend  to  support  her  testimony,  and  from  which,  together 
with  her  testimony  as  to  the  principal  fact,  the  inference 
of  guilt  may  be  drawn.    Fager  v.  State 332 

Beal  Estate.    See  Trust  Deed. 

1.  Equity  protects  a  parol  gift  of  land  equally  with  a  parol 
agreement  to  sell  it,  if  accompanied  by  possession,  and  the 
donee,  induced  by  the  promise  to  give  it,  has  made  val- 
uable improvements  on  the  property.  Damon  v.  Mo- 
Faddin 131 

2.  The  mere  fact  that  a  grantor  in  a  deed  is  insolvent  vrill 
not  render  the  conveyance  of  real  estate  made  by  him  to  a 
creditor  upon  adequate  consideration  fiBudulent  and  void. 
Joiner  v.  Van  Aldyne 172 

3.  A  purchaser  of  real  estate  who  takes  his  deed  to  the 
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office  of  the  register  of  deeds  and  deposits  it  with  him  for 
record,  and  pays  the  fees  for  recording  and  entering  the 
same  on  the  namerical  index,  discharges  thereby  his  duty 
of  notice  to  the  public;  and  if,  through  the  fault  alone  of 
the  register,  the  deed  is  lost  or  mislaid,  and  not  entered 
of  record  or  entered  on  the  index,  such  failure  will  not 
work  to  the  prejudice  of  the  title  of  such  purchaser,  even 
in  favor  of  a  subsequent  purchaser  without  actual  notice. 
Perkins  v.  Strong 796 

Begistration  of  Voters. 

1.  Under  the  constitution  of  the  state  of  Nebraska,  which 
prescribes  the  qualifications  of  voters,  and  provides  that 
all  elections  shall  be  free,  and  there  shall  be  no  hindrance 
or  impediment  to  the  right  of  a  qualified  voter  to  exerdse 
the  elective  franchise,  a  registration  law  which  absolutely 
deprives  an  elector  of  the  right  to  vote  unless  registered 
on  one  of  four  days,  the  last  one  being  ten  days  prior  to 
the  election,  13  void.     Siate^  ex  rel,  SteamSfV,  Comer 265 

2.  A  registry  law,  so  far  as  it  provides  for  a  register  of  qual- 
ified electors  to  be  made,  and  which  constitutes  such  reg- 
istration one  mode  of  proof  of  the  elector's  right,  and  so 
fiir  as  it  might  require  an  elector  whose  name  ia  not  upon 
such  register  to  make  other  reasonable  proof  of  his  right  to 
the  judges  of  election  at  the  time  of  ofiering  his  vote, 
would  be  valid.  But  where  it  absolutely  deprives  the 
elector  of  his  vote  unless  previously  registered  upon  cer- 
tain days  named  in  the  law,  it  is  void.    Id 266 

3.  A  registry  law,  to  be  valid,  must  be  reasonable  and  im- 
partial, and  calculated  to  facilitate  and  secure  the  consti- 
tutional right  of  suffrage,  and  not  to  subvert,  or  injuriously, 
unreasonably,  or  unnecessarily  restrain,  impair,  or  impede 
the  right.     Id 266 

4.  The  acf  to  amend  the  election  laws  for  metropolitan 
cities  and  cities  of  the  first  class  in  the  state  of  Nebraska" 
(Laws  1887,  394),  being  in  contravention  of  that  clause  of 
the  constitution  that  "no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expreased  in  its  title,  and 
no  law  shall  be  amended  unless  the  new  act  contains  the 
section  or  sections  so  amended,  and  the  section  or  sections 

so  amended  shall  be  repealed,"  is  void.    Id 266 

Beligioiis  Society. 

1.  Where  there  is  a  schism  in  a  religious  society  a  court  of 
equity  does  not  attempt  to  enforce  the  peculiar  faith  or 
doctrines  of  either  party,  though  their  existence  and  nature 
may  incidentally  be  involved  in  an  inquiry  relative  to  the 
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rights  of  snch  society.    All  that  it  does  is  to  enforce  the 
observance  and  execution  of  an  ascertained  trnst.  Bottman 

V,  BarUing 375 

%  Where  a  separation  has  taken  place,  a  court  in  determin- 
ing the  question  of  legitimate  succession  will  adopt  the 
rules  of  such  society,  and  enforce  its  polity  in  the  spirit 
and  to  the  effect  for  which  it  was  designed.    Id 375 

3.  Where  a  church  has  been  organized  and  a  constitution 
adopted  and  signed  by  its  members,  under  which  the 
church  has  existed  for  a  series  of  years,  such  constitution 
can  be  changed  only  in  the  manner  proyided  therein,  or 
i)y  the  rules  or  by-laws  of  such  society;  and  where  the  con- 
stitution proYides  for  a  three  months'  notice  of  any  pro- 
posed change  in  the  constitution,  a  change  effected  without 
giving  such  notice  is  i n valid  and  of  no  effect.     Id 375 

4.  Where  certain  members  and  officers  of  the  Evangelical 
Lutheran  church,  without  giving  the  notice  required  by  the 
constitution  and  complying  with  its  terms,  joined  '^  Die 
Er$U  Deuisehe  Evangeli9che  Zion^a  Oemeinde,^^  Held,  That 
having  ceased  to  be  members  of  the  Lutheran  church,  they 
were  not  entitled  to  the  possession  of  the  property  of  such 
church.     Id -. 375 

Beplerin. 

L     Verdict,  ^e{<i,  Sufficient.     Cannelly  v,  Edgerton 83 

2.  Judgment  in  alternative  against  plaintiff;  execution 
issued;  plaintiff  points  out  property;  officer  refuses  to  re- 
ceive it  and  returns  execution  unsatisfled;  plaintiff  files  in 
court  written  offer  to  return,  which  is  accepted  on  condition 
that  aU  the  property  is  returned,  but  offer  is  attempted  to  . 
be  withdrawn  soon -after  filing  of  acceptance,  it  was  Eeld, 
Upon  a  plea  in  abatement  to  proceedings  in  error  prose- 
cuted in  the  supreme  court  by  plaintiff,  that  the  filing  of 
the  offer  and  of  the  conditional  acceptance  did  not  consti- 
tute a  waiver  of  error  by  plaintiff  nor  satisfy  the  judgment, 
the  conditions  of  the  acceptance  not  being  agreed  to.  Wil- 
liama  v.  Eihenbary 210 

3.  Where  an  officer  attaches  property  which  is  subsequently 
replevied  from  him  by  a  stranger,  who  claims  title  and 
the  right  to  its  possession,  and  such  officer  seeks  to  justify 
his  possession  under  his  attachment  process,  it  is  incum- 
bent upon  him  to  prove  his  authority  by  the  order  of  at- 
tachment, in  order  to  show  his  right  to  possession,  and  the 
measure  of  his  damages,  if  successful  in  the  suit.     Id 211 

4.  Defenses  by  officer  denying  generally  the  allegations  of 
the  petition  and  also  pleading  affirmatively  his  official 
character,  and  justifying  seizure  under  an  order  of  attach- 
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menti  alleging  ownership  of  the  property  to  be  in  the 
attachDDient  defendant;  Eeldj  That  defenses  were  not  in- 
consistent, and  that  decision  of  trial  court  in  overrnling 
motion  to  require  defendant  to  elect  npon  which  of  defenses 
set  up  in  his  answer  he  would  proceed  to  trial  was  correct. 
Id 211 

Sale« 

1.  Of  cattle  in  case  stated;  delivery  of  posseaskm  should  he 
where  ranch  and  cattle  are,  oonTeoient  and  proper,  in  view 

of  the  nature  of  tho  business.    Dakota  Stotk  Co,  «.  Price,.    10§ 

2.  Of  goods,  without  samples,  upon  warranty  as  to  quality, 
for  the  purpose  of  combining  the  same,  with  other  mate- 
rial ordered,  in  manufacturing;  if  part  upon  trial  prove 
defective  and  worthless,  and  upon  comparison  it  was  found 
that  the  remainder  was  of  the  same  general  character  and 
apparent  quality,  and  that  the  further  use  of  it  in  the 
manufacture  would  neceasarily  result  in  a  loss  to  the  pur- 
chaser and  manufacturer,  he  would  be  justified  in  refusing  • 
to  further  use  it,  and  holding  it  for  the  use  of  the  vendor. 
In  such  case,  where  the  purchaser  acted  in  good  fiuth,there 
would  be  no  liability  for  the  purchase  price.  Cooper  4t  Cb. 
v.Hail leS 

3.  The  evidence  tends  to  prove  that  the  plaintiff  purchased 
one-half  interest  in  the  property  in  litigation,  at  a  certain 
date,  he  then  being  in  possession  as  agent,  and  continued 
in  possession  ontil  a  subsequent  date,  whei\  he  purchased 
the  remaining  one-half  interest.  The  question  being  the 
lona  fldea  of  both  of  said  purchases  and  sales:  Heid,  That 
the  declarations  of  the  vendor  as  to  his  interest  in,  and 
ownership  of,  said  property,  made  after  said  first  purchase 
and  sale,  but  before  the  last  one,  were  admissible  in  evi- 
dence for  the  purpose  of  impeaching  the  plaintiff's  title, 
but  that  such  declarations  made  after  the  last  purchase 
and  sale  were  inadmissible.     Campbell  v.  Holland,.,,. 587 

4.  Where  there  is  testimony  tending  to  show  that  an  order 
in  favor  of  one  S.,  upon  the  firm  of  C.  &  C,  was  orally 
accepted  by  said  firm,  and  paid  to  S.  in  goods,  it  is  not 
error  for  the  court  to  refuse  to  instruct  the  jury  that,  not- 
withstanding the  oral  acceptance  of  said  order  by  C.  &  C, 
they  could  sue  said  S.  for  the  value  of  the  goods  obtained 

by  him  upon  said  order.     Camp  dt  Campion  v.  Sadler 732 

Schools  and  School  Districts. 

1.  Duties  of  members  of  school  district  board,  or  of  modera- 
tor and  director,  can  only  be  performed  by  their  action  in 
conjunction ;  director  has  no  power  alone  to  declare  office 
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of  treaanrer  yacant,  or  call  special  meeting.    StaiCf  ex  rel. 
Carter,  v.  School  Di8irict  No.  4^,  Saline  Counig 48 

2.  The  legal  maxim,  *^  Lapse  of  time  does  not  bar  the  right 
of  the  state,"  can  only  apply  in  favor  of  the  sovereign 
power,  and  haii  no  application  to  school  districts  or  other 
municipal  corporations  deriving  their  power  fiom  the  sov- 
ereign. The  statnte  of  limitations  runs  for  or  against 
school  districts  in  the  same  manner  as  it  does  for  or  against 
individuals.     May  v.  School  Dittri^ S05 

3.  The  case  of  Brewer  v.  Otoe  CoutUif,  1  Neb.,  373,  com- 
mented upon  and  distingnished.     Id 205 

4.  Where  an  application  is  made  to  the  court  for  manda- 
mus to  compel  the  levying  of  taxes  for  the  payment  of 
bonds  issued  by  a  school  district,  and  it  is  apparent  that 
the  tax  if  levied  in  one  year  would  be  a  burden  npon  the 
taxpayers  of  such  district,  the  court,  as  a  condition  of 
granting  relief,  may  apportion  the  levy  over  such  number 

of  years  as  not  to  be  oppressive.    State  v.  School  Ditirict*...  700 

Serrioe  by  Publication. 

Where  by  notice  by  publication  a  defendant  was  required  to 
answer  on  the  forenoon  of  the  day  on  which  by  law  the 
answer  should  have  been  filed,  Held,  That  the  notice  was 
not  therefore  invalid,  but  that  the  defendant  had  the  entire 
day  in  which  to  answer.    Armatrong  v,  Middletttadt...^ 711 

Sheriff. 

Action  against,  for  unlawful  imprisonmiSDt;  petition,  EM 
Good.    Berrtr  V,  Moorhead 68T 

Slander. 

In  action  for  damages  for  defamation  of  character,  when  the 
speaking  of  the  words  are  admitted  and  their  truth  alleged 
in  justification,  it  is  error  without  prejudice  to  permit  a 
witness  to  testify  to  the  speaking  of  words  of  substantially 
the  same  meaning  and  import,  and  give,  as  his  understand- 
ing of  the  words  used,  the  same  meaning  as  is  charged  in 
the  petition  and  justified  in  the  answer.    Brooks  v.  Duteher.  644 

Specific  Performance. 

1.  Evidence  examined  and  contract  enforced,  ffughee  v. 
Beeee, 78 

2.  Contract  in  case  stated  enforced.    Dawson  v.  McFaddin.  131 

State  of  Nebraska. 

1.  Appropriations  by  legislature  extend  to  end  of  first  fiscal 
quarter  after  adjournment  of  regular  session.  Staie,  ex  rel, 
Bullock  Mnfg,  Co.,  «.  Bdbcock 33 

2.  Appropriation  for  sinking  test  well  in  salt  basin.     Jd.....    33 

3.  Fiscal  year  commences  first  of  December.    Id 3& 
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Statutes  Cited  and  Construed. 
LAWS,  1855. 
Boandaries  of  Blackbird  county,  p.  342.    State  v,  TAayer.....  415 

OBNSBAL  STATUTBB,  1873. 

County  boundary  act,  p.  212.    State  v.  Thayer 417 

Organic  act  of  Territory,  p.  37.     Staie  v.  Thayer 416 

Beal  estate,  Boob.  15,  16,  Ch.  61.    Perkins  v.  StrofUf 730 

SEVISSD  STATUTES,  1866. 

Counties,  Ob.  10.    JSx  parte  Carr 638 

LAWS,  1879. 

Boundaries  of  Bart  county,  p.  77.     SUOe  «.  Thayer 417 

Numerical  index,  p.  377.     Perhine  «.  Streng.,,^ 730 

LAWS,  1883. 
Appropriation,  p.  370.    Staie  «.  Bahcock 43 

COMPILED  STATUTES. 

AsBignment  for  creditors,  Ch.  6.    Bonne  v.  Carter 513 

Attorney  General, Sec.  1  a,  Art.  V.,  Oh.  83.   &ate  «.  F,,  E,  dt 

M.  r.  B,  B,  Co 318 

Cities  of  second  class,  Art  I.,  Oh.  14.   State  v.  Bdbeoek 616 

Cities  of  metropolitan  dass,  Oh.  12  a.     State  «.  Seaivey 461 

,  Sec.  3,  Oh.  12  a.     State  v.  Comer 272 

Claims  against  state,  Art.  VIII.,  Ch.  83.  State  v.  Bdbeoek,,.  45 
Corporations,  Sec  144,  Ob.  16.    HoUand  v.  Commercial  Bank,.  576 

Costs,  Sec  30,  Oh.  28.     Cooper  4t  Co,  v.  Hall 171 

, , .     WaUaee  v.  Flieschman,. 204 

Courts— county,  Sec  16,  Oh.  20.     Oonnellp  v,  Edgerton 87 

Ditches  and  drains.  Art.  I.,  Oh.  89.    Qmniy  of  Dakota  v. 

Cheney v 445 

Fiscal  year,  Sec  9,  Art  lY.,  Ch.  83.    State  v.  Bahcock 36 

Frauds,  Sees.  17,  21,  Oh.  32.     BolUnan  «.  Lucas 814 

Homestead,  Sec  4,  Oh.  36.    Larson  v.  Butts, 374 

Instructions,  Sec  55,  Oh.  19.    ^rooA^s  v,  Duteher 650 

Legal  holidays,  Sec  8,  Ch.  41.    State  v.  Comer 272 

Lien  on  live  stock.  Sec  28,  Oh.  4.    StaU  Bank  v,  Lowe 70 

Mechanic's  lien.  Sec  3,  Oh.  54.    Hays  v.  Mercier„ 66D 

, ,  Sec  3,  Art.  I.,  Oh.  54,     WhiU  Lake  Lumber 

Co,  V,  BusseU 128 

Organization  of  new  counties,  Art.  IL,  Ch.  17.     State  «. 

Thayer 414 

Railroads,  Art.  VIII.,  Ch.  72.    State  v.  F,,E,A  M,  V.  B.  B,  Co.  319 

,  Art.  XL,  Oh.  72.    State  v,  ScoU 640 

Registration  of  votes.  Oh.  Z6a,    State  v.  Comer 266 

Schools,  Sec  8,  Subd.  IV.,  Oh.  79.  State  v.  School  District,,.  51 
Street  railroads,  Sec.  5,  Art.  VIIL,  Ch.  72.  State  v,  BeckH.,,  162 
Taxes,  Sec  2,  Art  I., Oh.  77.     Omaha  Medical  CoUege  v.  Bush.,  453 
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CIVIL  CODB. 

Appeal  from  jastice,  Sec.  1,011.    Clapp  v,  Bouman  dt  Ware,..  201 

, ,  Sec.  1,011.     U.  P.  B.  B.  Co.  v.  Marston 72a 

Appeal;  nndertaking.    Bdbare  v.  Kendall 680 

Attachment,  Sec  199.  Holland  v.  Commercial  Bank 580 

,  Sec.  210.     Conndly  v.  EdgerUm 88 

,  Sec  209.     Connelly  V.  Edgerton 89 

Bonds,  Sec  488.     BoUman  v.  PaBewalk 767 

Books  of  accoant,  Sec  346.     Pollard  v.  Turner^ 368 

, .     HuXlandv.  Commercial  Bank 579 

Ck>nfe88ion  of  judgment,  Sec.  433.     Flanigan  v.  Continental 

Insurance  Co 236 

Confirmation  of  sale,  Sec  49^.     Armstrong  v.  Middlestadt 716 

Dismissal  of  action.     State  v.  Scott 639 

Error  from  justice.  Sec  601.     Connellv.  Chambers 302 

Exemption,  Sees.  531, 531a.    Snyder  v.  Brune 190 

,  Sec  531a.     U.  P.  B.  B.  Co.  v.  Smersh 764 

Forcible  entry   and   detention,  Sec   1019.      Estabrook  v. 

Ifateroth 284 

,  Sec  1022.     ComeU  v.  Chambers. 30ft 

Intervention,  Sees.  41,  50o.     Holland  v.  Commercial  Bank 686 

Judgment,  Sec  429.    Hoke  v.  Halverstadt 424 

Judgment^final  order,  Sees.  581,  582.     Welch  v.  Calhoun 167 

Justice  of  peace.  Sec  1,001.    Stanton  dt  Co.  v.  Spence 194 

Limitation  of  actions,  Sec  10.     May  v.  School  District 20& 

,  Sec  14.    Merriam  v.  Miller 226 

, .     Alexander  V.  Overton 22S 

,  Sec  11.    Alexander  V.  Overton 229 

,  Sec.  12.     Forbes  v.  Thomas 55a 

, Sec  20.    Forbes  v.Thomas 65a 

,  Sees.  6,16.     McKesson  v.  Hawley 696 

Mandamus,  Sec  646.    State  v.  Babcock 4& 

,Sec  646.    Statev.F.,E.d!M.  V.  B.B.Co 330 

Ministerial  officers.  Sec.  897.    Berrer  v.  Moorhead 691 

Parties,  Sec  29.     Hoaglandv.  Van  Etten 683 

,  Sec.  29.     Thome  v,  Adams  County 826 

Process:  service  on  partnership.  Sec.  26.    Bosenbaum  <&  Co. 

V.  Hayden  <&  Co 747 

Replevin,  Sec  191.     Connelly  v,  Edgerton 89 

,  Sec  191a.     William  v,  Eikenbary 212 

Service  by  publication,  Sec  78.     Armstrong  v.  Middlestadt...  712 

Submission  of  controversy,  Sec  567.    State  v.  Babcock 36 

, .    State  V.  Babcock 616 

Summons,  Sec  69.     Forbes  v.  Thomas 554 

Transcript  on  appieal.  Sec  1,008.     Clapp  v.  Bowman  dt  Ware  200 

, .     SmWk  v.  Borden 489 

,Sec  1,008.     TJ.  P.  B.B.  Co.  v.  Marston 722 
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Trial,  Sec.  283.     Brooks  r.  Duteher 665 

,  Sec.  324.     Oonnell  v.  Chambers 305 

Verdict,  Sec  296.     Lamb  v.  Briggs 144 

CRIMINAL  CODE. 

Depositions,  Sec  462.    Newman  v.  State 356 

False  weights  and  measures,  ^ec  136.    State  «.  KeUner^ 668 

Felony  and  misdemeanor,  Sec.  247.    State  r.  Comer 272 

Informations,  Sees.  679,  583,  585.     Bichards  v.  State 148,  149 

Jorors,  Sec  468.     Cowan  v.  State 523 

Larceny,  Sec.  1215.     McCoy  v.  State 419 

,Sec8. 114  and  119.     Id 420 

Murder,  Sec  3.     Schafferv,  State^ 559 

Kecognizances,  Sec  428.     Berrerv.  Moorhead 691 

Sentence,  Sec  509a.     Fager  v.  State 341 

Verdict,  Sec  488.     McCoy  v.  State 420 

Street  Railroad. 

1.  Where  the  question  of  giving  consent  to  a  street  railway 
company  to  construct  and  maintain  a  street  railroad  upon 
the  streets  of  the  city  of  O.  was  submitted  to  the  electors 
of  said  city  on  the  day  of  the  general  city  election,  and  the 
ballot  upon  that  proposition  was  taken  at  the  same  place, 
by  the  same  election  officers,  and  but  one  poll  list  made, 
and  the  votes  were  canvassed  and  returned,  in  some  of 
the  precincts  and  wards,  upon  the  same  tally  sheet  and 
return;  but  in  all  of  the  wards  a  separate  ballot  box  was 
prepared  into  which  the  vote  upon  the  proposition  was  de- 
posited, but  without  other  formality  to  separate  the  vote 
from  the  vote  of  the  general  election,  it  was  held  that  in 
order  to  give  the  required  consent  the  affirmative  of  the 
proposition  must  receive  a  minority  of  all  of  the  votes  cast 
at  sudi  election.    State  v.  Beehd 158 

3.  It  is  not  negligence  per  se  to  travel  along  a  public  high- 
way by  the  side  of  a  street  railway  track,  on  which  a 
car  is  moving  in  the  same  direction  as  the  party  traveling, 
unless  such  party  places  himself  in  such  position  as  to  be 
run  over  or  injured  by  such  street  car.  Brooks  «.  Lincoln 
Street  BaUway  Co 816 

3.  The  driver  of  a  horse  car  on  a  street  railway,  in  driving 
horses  attached  to  such  car,  must  sit  or  stand  on  the  front 
platform  or  place  provided  for  him,  must  maintain  con- 
trol of  the  horses,  and  exercise  a  reasonable  degree  of  care 
and  watchftilness  to  prevent  collisions  and  injury  to  per- 
sons crossing  or  traveling  on  or  over  such  street.     Jd^ 816 

Bummons.    See  Sebvicb  bt  Publication. 

Service  on  partnership.    Bosenhaum  A  Co.  9.  Hayden  it  Co,.,  744 
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Swamp  Lands. 

ProceedingB  nnder  Ch.  89»  Ck)iDp.  Stat.,  in  establishing  ditches 
and  drains;  jurisdiction  of  coantj  board;  objections  shonid 
be  made  before  improvement  completed.    County  of  Dakota 

V.  Cheney 437 

Taxes. 

1.  Where  a  plaintiff  files  a  petition  to  cancel  a  tax  deed 
upon  his  land  and  remove  a  dond  from  his  title  thereto, 
as  a  condition  of  granting  relief,  he  will  be  required  to  do 
equity  by  paying  the  taxes  justly  chargeable  against  said 
land.    Dillon  v.  Merriam 151 

?.  An  allegation, "  That  all  proceedings  of  said  treasurer  and 
the  defendant  Merriam  were  unlawful  and  void,  and  irreg- 
ular in  this:  that  said  land  was  not  assessed  for  taxes  in  the 
years  1863  and  1865,  as  required  by  law,  and  no  taxes  for 
the  years  1863  and  1865  were  levied  thereon,  as  required  by 
law,  and  said  land  was  not  advertised  for  sale  for  the  taxes 
of  1863  and  1865,  as  required  by  law,''  without  stating  in 
what  respect  there  was  a  failure  to  comply  with  the  law, 
is  not  sufficient  to  justify  a  court  in  holding  that  the  taxes 
so  assessed  were  invalid.    Id 151 

3.  Where  for  want  of  authority  of  the  treasurer  to  sell 
land  for  taxes  no  title  passes  to  the  purchaser,  he  is  merely 
subrogated  to  the  rights  of  the  county,  and  to  the  same 
rate  of  interest  that  the  county  would  be  entitled  to 
recover.    Id : 151 

4.  Property  used  exclusively  as  an  institution  of  learning 
is  exempt  from  taxation  while  so  used.  Omaha  Medical 
College  v.  Bush 449 

5.  Where,  in  an  action  to  foreclose  a  tax  lien  on  real  estate, 
the  petition  and  affidavit  for  publication  were  duly  sworn 
to  on  the  5th  day  of  March,  1883,  in  Madison  county,  Ne* 
braska,  and  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Pierce  county  on  the  succeeding  day,  Held^  That 
the  affidavit  for  publication  was  sufficient  to  authorize 
service  on  the  defendant  by  publication.  Armstrong  v. 
Middlesiadt^ 711 

Tender. 

1.  A  check  drawn  against  tands  actually  in  bank,  answer^ 
every  legal  purpose,  unless  objected  to  as  not  a  legal  ten- 
der of  money.     Dakota  Stock  Co.  v.  Price 108 

2.  To  be  effectual  must  be  unconditional.  Williams  v. 
Eikenbary.^ 215 

3.  Acceptance  of,  must  be  unconditional.    Id 215 

Trial. 

1.    Where  parties  have  made  up  issues  without  objection  to 
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particular  form  of  actioo,  tbey  ivill  be  held  to  have  waived 
any  errors  in  that  regard.     Downie  v.  Ladd ; 53St 

2.  Where  a  cause  is  tried  to  a  jury  and  their  verdict  is  set 
aside  and  a  new  trial  granted,  and  the  second  trial  results 
in  substantially  the  same  verdict,  upon  which  a  judgment 
is  rendered  by  the  trial  court,  and  for  the  reversal  of  which 
proceedings  in  error  are  prosecuted  in  the  supreme  court, 
a  petition  in  error  being  also  filed  by  defendant  in  error, 
by  which  he  seeks  to  have  judgment  rendered  on  the 'first 
verdict,  the  action  of  the  district  court  will  not  be  dis- 
turbed, it  being  apparent  that  the  last  verdict  was  snfiicient 
to  cover  the  damage  proven  on  either  trial.    0.  JV.  <&  B,  H. 

R.  E.  Co.  V.  O'DonneU 47S 

3.  Right  of  trial  judge  to  question  witnesses  not  denied,  but 
practice  of  so  doing,  except  when  absolutely  necessary, 
should  be  discouraged.    Fagerv.State 33^ 

4.  Where  testimony  is  such  as  would  warrant  jury  in  find- 
ing guilt,  it  is  error  for  court  to  direct  verdict  of  acquittal. 
State  V.  Sneff. 481 

5.  Negligence  in  setting  out  prairie  fire,  qnestion  for  jury. 
Powers  V.  Oraig^ 021 

6.  Upon  answer  alleging  alteration  of  guaranty  by  the  era- 
sure of  the  name  of  B.  after  execution  and  delivery  of 
guaranty  by  L.,  JJ<pM,  That  question  must  be  submitted 
to  jury,  and  it  was  the  duty  of  jury  to  answer  special  in- 
terrogatories submitted  to  them  relating  to  such  alleged 
alteration.     Lanib  v,  Briggs 13& 

7.  Where  a  mortgage  is  executed  by  one  oo-surety  to 
another,  to  secure  him  against  a  contingent  liability  as 
surety,  and  there  is  a  conflict  in  the  testimony  as  to  the 
amount  to  be  secured,  the  question  is  one  for  the  jury. 
Sparks  V,  Wilson 113- 

8.  Where,  upon  a  motion  for  a  new  trial  founded  on  affida- 
vits, all  of  the  material  facts  contained  in  such  affidavits 
are  contradicted  by  affidavits  in  resistance,  the  judgment 
of  the  trial  court  denying  such  motion  will  ordinarily  be 
upheld.     Campbell  v.  Holland 68^ 

9.  A  new  trial  will  not  be  granted  on  account  of  newly 
discovered  evidence  merely  cumulative  in  its  character. 

Id 58^ 

Brooks  V.  Dutcher 644 

10.  Where  action  is  against  two  defendants,  evidence  being 
sufficient  as  to  one,  but  insufficient  as  to  the  other,  and 
verdict  and  judgment  being  against  both,  if  one  against 
whom  the  evidence  was  insufficient  made  no  motion  for 
new  tnal  as  to  himself  alone,  the  judgment  will  not  be 
disturbed.     Hoke  v.  Halvcrstadi 421 
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11.  Motion  for  new  trial  not  necessary  to  obtain  review  of 
judgment  sustaining  demurrer  to  petition  in  equity.  Haya 
V.  Mercier 656 

Treasurer— County. 

1.  Action  on  bond  barred  in  ten  years.     Merrxam  v.  Miller.,  219 
Alexander  V.  Overtofi 227 

2.  Where  a  county  treasurer  is  in  default  in  respect  to  the 
county,  state,  school  district,  precinct  bond,  city,  and  other 
funds,  and  his  bond  has  been  canceled  and  bondsmen  dis- 
charged by  a  judgment  of  the  district  court  of  the  proper 
couuty,  an  action  will  lie  against  him  in  the  name  of  the 
proper  connty  for  all  such  funds  in  respect  to  which  he  is 

a  defaulter.     Thome  v,  Adama  County 826 

Trust  Deed. 

On  the  12th  day  of  February,  1872,  A  executed  to  B  a  trust 
deed  to  secure  the  payment  of  a  sum  of  money  due  April 
12th,  1872.  The  trust  deed  provided,  among  other  things, 
that  if  the  notes  were  not  paid  at  maturity  the  trustee 
should  advertise  and  sell  the  real  estate  and  convey  a  fee 
simple  title  to  th^  purchaser.  The  notes  were  not  paid  at 
matuQty.  On  the  7th  day  of  June,  1872,  the  trustee  ad- 
vertised and  sold  the  real  estate  to  the  highest  bidder  ac- 
cording to  the  terms  of  the  trust  deed.  On  the  12th  day 
of  September,  1873,  the  purchaser  at  the  trustee's  sale  con- 
veyed the  property  to  another  by  warranty  deed.  On  the 
5th  day  of  October,  1874,  the  property  was  again  sold  and 
conveyed  by  warranty  deed,  and  on  the  29th  day  of  April, 
1876,  defendant  purchased  the  same  and  received  a  similar 
conveyance.  Defendant  and  her  grantors  were  in  open, 
notorious,  and  adverse  possession  of  the  property  for  more 
than  ten  years  prior  to  the  commencement  of  this  action, 
which  was  to  redeem  the  property  from  the  trust  deed. 
It  was  held  that  the  statute  of  limitation  had  run  and 
that  plaintiff's  cause  of  action  was  barred.  McKesson  r. 
Hawley 698 

Vendor's  Lien.    See  Deed.    Beal  Estate. 

1.  For  unpaid  purchase  money  does  not  exist.  An^ey  v, 
Pasahro 662 

2.  In  case  stated,  Heldj  That  mechanic's  lien  was  superior 
to  lien  of  vendor  created  by  mortgage  subsequent  to  pur- 
chase.   Id 662 

Verdict. 

1.  So  clearly  wrong  as  to  induce  the  belief  on  the  part  of 
the  reviewing  court  that  it  must  have  been  found  through 
mistake,  or  some  means  not  apparent  in  the  record,  will 
55 
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be  set  aside  and  a  new  trial  awarded.    Sandwich  Mnfg.  Co. 
V,  Feary 53 

2.  Where  teetiuDiony  is  conflicting  and  pretty  evenly  bal- 
anced, finding  of  jnry  thereon  will  not  be  disturbed  eyen    ^ 
if  testimony  seems  to  preponderate  in  favor  of  the  losing 
party.     Forhe9  v,  Thomas 541 

3.  Where  a  cause  is  submitted  to  a  jnry  upon  conflicting 
testimony,  there  being  no  objection  to  the  instructions  oi 
the  court,  and  the  Terdict  is  consistent  with  the  line  of 
testimony  presented  by  one  of  the  parties  to  the  »uit,  an 
appellate  court  will  presume  that  the  jniy  adopted  the 
line  of  testimony  with  which  their  verdict  corresponds. 
Cooper  4t  Co.  v.  Hall 168 

4.  Where  there  is  a  conflict  in  the  testimony  and  it  is  nearly 
equally  balanced,  a  verdict  will  not  be  set  aside  as  being 
against  the  weight  of  evidence.    DHseoll  v.  jyoughlon 261 

5.  Where  an  issue  is  presented  by  the  pleadings,  the  ver- 
dict of  a  jury  thereon  cannot  be  sustained,  unless  supported 

by  some  evidence.     Hammond  v.  Jewett  and  Co., 363 

6.  General,  in  favor  of  guarantor,  will  not  authorize  judg- 
ment against  him  based  on  special  finding  of  jnry  that  a 
specified  sum  was  due  the  payee  from  the  maker.    Lamb 

c.  Briggs 139 

7.  Special  findings  of  a  jury  must  be  consistent  with  each 
other  upon  material  questions,  and  inconsistent  with  the 
general  verdict,  before  a  trial  court  will  be  justified  in 
rendering  judgment  upon  them,  rather  than  upon  the  gen- 
eral verdict     WUliams  «.  Eikenbary 211 

8.  In  case  of  larceny  must  state  value  of  property  stolen. 
MeCoy  v.  State .* 418 

9.  In  action  of  replevin.  Held,  Sufficient.  Connelly  «. 
EdgerUm^ 83 

Waiver. 

1.  Of  written  notice  in  case  stated.  Sandwich  Mnfg.  Co.  v. 
Feary 64 

2.  Promise  to  act  upon  a  verbal  notice  does  not  amount  to 

a  waiver  of  a  written  one.    Id 66 

Warranty. 

Of  harvester  and  binder  in  case  stated;  verdict  against  evi- 
dence.    Sandwich  Mnfg.  Co.  v.  Feary 53 

Water  Course. 

A  and  B  were  owners  of  adjoining  lands  over  which  the 
waters  of  Spring  branch  flowed  without  any  definite  chan- 
nel. A,  to  protect  his  land  against  such  flow,  dug  a  ditch 
along  the  line  between  himself  and  B,  and  raised  an  em- 
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bankment  along  said  ditch,  and  thereby  obstructed  the 
natnral  flow  of  water  from  the  land  of  B.  B  thereupon 
enjoined  A  irom  keeping  up  said  embankment,  and  a  de- 
cree by  stipulation  was  entered  whereby  A  was  required 
to  make  and  keep  three  openings,  each  at  least  one  rod  in 
width  in  such  embankment.  Afterwards  the  lands  of  B 
were  overflowed  by  the  waters  of  Spring  branch  being 
thrown  back  upon  them.  A  verdict  having  been  returned 
in  favor  of  B  ior  $275  damages,  Held,  First,  that  if  the 
overflow  was  caused  by  A  closing  the  openings  in  the  em- 
bankment in  question,  he  was  liable  for  the  damages  re- 
sulting therefrom.  Second,  there  being  a  direct  conflict 
in  the  testimony  as  to  the  character  of  the  embankment 
and  the  cause  of  the  injury,  the  case  was  one  proper  to 
submit  to  a  jury.    Stewart  v.  Schneider 286 

Witnesses.    See  Evidence. 

1.  Where,  in  the  examination-in-chief  of  a  witness,  a  ques- 
tion is  asked  to  which  objection  is  made,  which  is  sus- 
tained, the  party  desiring  the  evidence  must  ofier  to  prove 
the  facts  sought  to  be  established,  before  error  can  be  as- 
signed upon  such  ruling.    Connelly  v,  EdgerUm 83 

2.  Where  part  of  a  conversation  is  given  in  evidence  wit- 
ness may  be  cross-examined  or  re-examined  as  to  the  whole 
thereof.     CampbeU  v.  Holland 688 
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